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ADVERTISEMENT 


THIRD  EDITION. 


In  preparing  this  Work  for  a  third  reprint,  the  Author 
has  studiously  endeavoured  to  carry  out  the  design  he 
originally  formed,  of  giving  all  that  may  be  wanted  • 
either  as  regards  the  theory  or  practice  of  Convey- 
ancing. With  this  view  considerable  additions  have 
been  made  to  the  Prefatory  matter,  as  also  to  the 
number  and  variety  of  the  Precedents  and  Common 
Forms,  besides  four  new  titles  on  Auctions,  Bills  of 
Exchange,  Conveyances,  and  Deeds. 

To  the  list  of  Statutes,  abstracts  of  which  are  given 
in  the  Appendix,  the  Property  Transfer  Act,  7  &  8  Vict, 
c.  76,  which  was  passed  too  late  to  be  brought  under 
the  proper  titles,  has  been  added,  with  ample  Notes. 

It  is  therefore  presumed  that,  after  a  careful  revisal 
of  the  whole,  and  with  all  these  additions,  the  Work 
will  have  acquired  fresh  claims  to  the  approbation  of 
the  Profession. 


16,  Southampton  Buildings,  Chancery  Lane, 
November,  1844. 
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150.  Assignment  of  Articles  of  Clerkship  to  a  Surviving  Partner 331 

151.  Assignment  of  Articles  of  Clerkship  (by  Indorsement) 332 
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Mortgage  (with  Observations)  351 
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for  the  separate  Use  of  the  Wife  (with  Observations) 355 
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Agreement  referring  to  Conditions  of  Sale,  see  Conditions  of  Sale. 
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216.  Particulars  of  Sale  of  a  Leasehold  Estate    442 

AW^ARDS. — See  Arbitration. 
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222.  The  Creditor's  Petition  for  a  Fiat  in  Bankruptcy ib. 

223.  Petition  for  a  Fiat  where  one  is  not  proceeded  in ib. 
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Deeds. 
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V,  Thomas,  Notices  (Lease),  Pref.  s.2. 

Jourdaia  v.  Wilson,  Leases,  Pref.  s.  34. 
Joy  j;.  Joy,  Deeds,  Pref.  ss.  71,  72. 

K. 

Keech  v.  Hall,  Leases,  Pref.  s.  9  ;  Mortgages, 

Pref.  s.  9. 
Kelly  V.  Powlet,*TFins,  Pref.  s.  10. 
Kelsy's  case,  Leases,  Pref.  s.  3. 
Kemp  V.  Derrett,  Notices  (Leases),  Pref.  s.2. 

■ V.  Kemp,  Appointments,  Pref.  s.  7. 

Kemyss  v.  Proctor,  Aiiction,  Pref.  s.  5. 
Knebel  v.  Scrafton,   Annuities  (Copvholds), 

Pref.  s.  3. 
Kennedy  v.  Lee,  Copartnership,  Pref.  s.  14. 
V.  Nash,' Bills    (Exchange),   Pref. 

s.  65. 
Ex  parte  Kensington,  Mortgages  (Equitable), 

Obs. 
Kidwelly  v.  Brand,  Distress,  Pref.  s.  1. 
Kill  V.  HoUister,  Arhitration,  Pref.  s.  3. 
King  V.  Hake,  Settlements,  Pref.  s.  5. 

V.  Hamlet,  Appendix,  No.  X.  s.  20. 

Kington  v.  Gale,  Deeds,  Pref. s.  73. 

Kirke  v.  Ku]ie,Jj>pendix,  No.  XVII.  s.21. 

L. 

Lacon  v.  Mertens,  Mortgages  (Leaseholds), 

Pref.  s.  1. 
Lacy  V.  Kinaston,  or  Kynaston,  Composition, 

Pref.  s.  7  ;  Releases  (Conveyance), 

Pref.  s.  3. 
Lafitte  V.  Slatter,    Bills  (Exchange),   Pref. 

s.  139. 
Lake  v.  Craddock,  Copartnership,  Pref.  s.  9. 
Lambe  v.  Taylor,  Bills  (Notes),  i'ref.  s.  23. 
Larapct's  case,  Wills,  Pref.  s.  10. 
Lainplugh  v.  Lamplugh,  Deeds,  Pref.  s.  53. 
Lampton  v,  Corke,  Agreements,  Pref.  s.  6. 
Lancashire  v.  Lancashire,  Wills,  Pref.  s.  4, 


Ex  parte  Langdale,  Copartnership,  Pref.  s.  1. 
Ex  parte  Langston,   Mortgages  (Equitable), 

Obs. 
Laugham  v.  Nenny,  Wills,  Pref.  s.  9. 
Lanoy  v.  Duke  of  Atholl,  Appendix,  No.  III. 
Laikins  v.  Larkins,  ]Vitls,  Pref.  s.  7. 
Lavender  v,   Blackstone,    Settlements,   Pref. 

s.  5. 
Law   V.   Hollingsworth,   Shipping  (Charter- 
Parties),  Pref.  s.  5. 

V.  Bishop  of  Lincoln,  Wills,  Pref.  s.  2. 

V.  Skinner,  Composition,  Pref.  s.  9. 

Lawson  v.  Langley,  Appendix,  No.  Vlt.  s.  5. 
Lawrence  v.  Willes,  Wills,  Pref.  s.  9. 
Leadbitter  v.  Farrow,  Bills  (  Exchange),  Pref. 

s.  10. 
Leaf  I'.  Gibbs,  Bills  (Notes),  Pref.  s.  18. 
Leak  v.  Bishop  of  Coventry,  Grants  (Advow- 

son),  Obs. 
Lechmere  v.  Brazier.  Appendix,  No.  II.  s.  10. 
Lee  V.  Libb,  Wills,  Pref.  s.  5. 

v.  Munn,  Auction,  Pref.  s.  7. 

Leeds  v.  Cheelham,  Agreements  (Leases),  Pref. 

s.  6  ;  Leases,  Pref.  s.  35. 
Lees  v.  Somersgill,i.(4/;pejid!x,  No.  XVII.  s.  17. 
Legg  v.  Benison,  Notices  {Leases),  Pref.  s.  4. 
Legh  V.  Legh,  Acquittances,  Pref.  s.  2. 
Leigh  V,  Barry,  Composition   (Trust  Deed), 
Obs.  2. 

V.  Norbury.  Wills,  Pref.  s.  10. 

v.  Winter,  Settlements,  Pref.  s.  5. 

Lewis  V.  Lewis,  Anticipation,  Pref.  s.  2. 
Levy  I'.  Costerton,  Shipping  (Charier-Parties), 
Pref.  s.  5. 

V.  Lindo,  Agreements,  Obs.  8. 

Lewis  V.  Lechmere,  Agreements  (Sale  of  Free- 
hold), Pref.  s.  3. 

V.  Lewis,  Wills,  Pref.  s.  5, 

Ex  parte  Lewis,  Mortgages,  Pref.  s,  10. 
Lickbarrow  v.  Mason,  Shipping  (Bill  of  Lad- 
ing), Obs.  1,  3. 
Liggins  V.  Inge,  Grants  (Way),  Pref.  s.  2. 
Littleton  and  Perne's  case.  Leases,  Pref.  s.  32. 
Lloyd  V,  Crisp,  Leases,  Pref.  s.  4. 
Bishop  of  London  v.  Ffytche,  Bonds  (Resig- 
nation), Obs. 
Long  V.  Blackall,  Deeds,  Pref.  s.  10. 
Long's  and  Heming's  case,  Grants (^duoujson), 

Obs. 
Longdon  y.  Simpson,  Wills,  Pref.  s.  10. 
Lonsdale  v.  Littledale,  Arbitration,  Pref.  s.  12. 
Low  v.  Peers,  Bonds  (Indemnity,  Marriage), 

Obs.  1. 
Lowe  V.  Egginton,  Composition,  Pref.  s.  2. 
Lowndes  v.  Anderson,   Bills  (Notes),  Pref. 

s.  24. 
LufFkin  v.  Nunn,  Leases  (Copyholds),  Obs. 2. 
Luke  V.  Ashwell,  Deeds,  Pref.  s.  82. 
In  the  matter  of  Luke,   Appendix,  No.  X. 

s.  84. 
Lyburn  v,  Warrington,   Assignments  (Good- 
will), Obs.  1. 
Lyon  V.  JMills,  Shipping  (Charter-Parlies), 
Pref.  s.  5. 

M. 

Maberley  v.  Robins,  Auction,  Pref.  s,  7. 
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Macartney  v.  Crick,  Notices  (Leases),  Pref. 

s.  4. 
Earl  of  IMacclesfield  v.  Fitton,  Assignments 

(Mortgages),  Obs.  1. 
Macdonald  v.  Hanson,   Bankruptcy  (Convey- 
ance), Obs.  2. 
Main  v.  Melbourne,  Auction,  Pref.  s.  6. 
M'Intosh  V.  Haydon,  Bills  (Exchange),  Pref. 

s.  3. 
Mackenzie  v.  Mackenzie,   Composition,  Pref. 

s.  4. 
■  ■  r.   Robinson,    Grant   (Advowson), 

Obs. 
W'Leod  V.  Drummond,  Pur  chase  (Leaseholds) , 

Obs. 
M'Queen  v.  Farquhar,  Abstracts  (Title),  Pref. 

s.  43. 
Ex  parte  M' Williams,  Bankruptcy,  Pref.  s.  6. 
Malcolm  v.  Fullarton,  Arbitration,  Pref.  s.  5. 
Maltby  v.  Christie,  Auction,  Pref.  s.  38. 
IMann  v.  Lovejoy,  Agreements  (Leases),  Pref. 

s.  2. 
Manning  v.  Wasdale,  Appendix,  No.  VI.  s.  2. 
Manning's  case.  Wills,  Pref.  s.  10. 
Mansel  v.  Burridge,  Arbitration,  Pref.  s.  16. 
March  V.  Ward,  Bills  (Xotes),  Pref.  s.  13. 
Duke  of  Marlborough  v.  Godolphin,  Appoint- 
ments, Pref.  s.  1. 
Marriot  v.  Kinsman,  Bonds  (Wife),  Obs. 
Marsh  and  Smith's  case,  Partition,  Pref.  s.  4. 
Marshall  v.  Blew,  Wills,  Pref.  s.  10. 

V.  Colman,  Copartnership,  Pref.  s.  5. 

Martyn  v.  Blylhman,  Agreements,  Pref.  s.  7. 
Marwood  v.  Turner,  Wills,  Pref.  s.  7. 
Marzetti  v.  Williams,  Bills  (Checks),  Pref. 

s.  9. 
Mason  v.  Corder,  Agreements  (Sale  of  Lease- 
hold), Pref.  s.  4. 
V,  LickbaiTOw,  Shipping  (Bill  of  Lad- 
ing), Pref.  s.  1. 

V.  Phillips,    Annuities  (Memorials), 

Pref.  s.  2. 

V.  Rumsey,  Bills  (Exchange),  Pref. 

s.  11. 
Master  v.  Miller,  Bills  (Exchange),  Pref.  s.  3. 
Masters  v.  Masters,  Wills,  Pref.  s.  5. 
Matthews   v,  Walwyn,  Assignments  (Mort- 
gage), Obs.  1. 

— r.  Warner,  Wills,  Pref.  s.  5. 

IMalthewson's  case,  Deeds,  Pref.  s.  48. 
Maundy  v.  Maundy,  Wills,  Pref.  s.  10. 
Mawson  v.  Stock,  Composition,  Pref.  s.  6. 
May  r.  Smith,  Copartnership  (Notice  of  Dis- 
solution), Obs. 
Mayho  v,  Buckhurst,  Leases,  Pref.  s.  34. 
Meadows  i'.  Tanner,  Auctions,  Pref.  s.  6. 
Medlicott  v.  Jortin,  Wills,  Pref.  s.  10. 
Melwich  v.  Luter,  Leases,  Pref.  s.  10. 
Menzey  v.  Walker,  Appointments,  Pref.  s.  7. 
In  the  matter  of  Merry,  Appendix,  No.  IV. 

s.  9. 
Messenger  v,  Armstrong,  Notices  (Leaseholds), 

Obs.  1. 
Middleton  d.  Onslow,  Composition,  Pref.  s.  6. 
Mildraay's  case.  Deeds,  Pref.  s.  52. 
Miller  v.  Miller,  Appendix,  No.  VIII.  s.  37. 
Milliner  v.  Robinsgn, Leasw  (Tenant  in  Tail), 
Obs. 


Milne  v.  Graham,  Bills  (Notes),  Pref.  s.22. 

V.  Greatrix,  Arbitration,  Pref.  s.  8. 

Milnes  i'.  Gery,  Agreements  (Sale  of  Free- 
holds), Pref.  s.  6. 
Case  of  Mines,  Leases  (Mines),  Obs.  2. 
Mitchell  V.  Haynes,  Auction,  Pref.  s.  7. 

I'.  ^eyno\ds,  Assignments  (Good-will), 

Obs. 
Mitford  V.  Mitford,  Assignments  (Reversion- 
ary), Obs.  2. 
Monk  V.  Cooper,  Agreements  (Leases),  Pref. 

s.  6. 
Montacue  v.  Maxwell,  Settlements,  Pref.  s.  1. 
Lady  ^lontague's  case,  Leases,  Pref.  s.  10. 
In  re  Moody,  Appendix,  No.  IV.  s.  16. 
Moor  V.  Bartrup,  Bills  (Checks),  Pref.  s.  14. 
Mooie   I'.  Bullock,  Appendix,  No.  VII.  s.  1. 

. V.  Hammond,  Copartnership  (Deed  of 

Settlement),  Obs.  2. 

V.  Magrath,  Purchase  Deeds,  Pref.  s.  5. 

r.  Rawson,  Grant  (Way),  Obs.  1. 

Moorsom  v.  Bell,  Shipping  (Chaiter-Parties), 

Pref.  s.  8. 
Moroan  v.  Bissell,  Agreements  (Leases),  Pref. 

s.  2.  - 

Morris  v.  Edgington,  Appendix,  No.  VI.  s.  2. 

1).  Kearsley,  Abstracts  (Title),  Pref. 

s.  2. 

V.  Lee,  Bills  (Exchange),  Pref.  s.  34. 

Morse  i'.  Ld.  Ormonde,  Appendix,  No.  XVII. 
s.  29. 

V.  Royal,  Illegal  Contracts,  Pref.  s.  3. 

vAWhon, Shipping  (Botto7nry  Bonds), 

Obs.  1. 
Mortimer  v.  Capper,  Agreements  (Sale  of  Free- 
holds), Pref.  s.  8. 

r.  Fleming   Shipping  (Agreement), 

Obs.  1. 
Mortlock  V.  Duller,  Agreements,  Pref.  s.  5. 
Moseley  v.  Virgin,  Agreements  (Leases),  Pref. 

s.  5. 
Moss  V.  Charnock,   Shipping  (Bills  of  Sale), 
Pref.s.  1. 

(I.  Galliraore,  Distress  (Notice),  Obs.  2; 

Mortgages,  Pref.  s.  9. 
iMurray  v.  Earl  of  Stair,  Bonds  (Post  Obit), 

Obs. 
r.  East  India  Company,  Bills  (Ex- 
change), Pref.  s.  7. 
Murrel  v.  Smith,  Enfranchisements,  Pref.  s.  1. 

N. 

Napier  v.  Schneider,  Bills  (Exchange),  Pref. 

s.  26. 
Nathan  d.  Giles,  Shipping  (Bill  of  Lading), 

Pref.  s.  3. 
Natlusch  V.  Irving,    Copartnership  (Deed  of 

Settlement),  Obs,  2. 
Naylor  t.  CoUinge,  Leases,  Pref.  s.  57. 
Nerot  I'.  Burnand,  Copartnership,  Pref.  s.  13. 
Newport's    case.    Assignments     (Mortgage), 

Obs.  1. 
Nicholls  V.  Heywood,  Deeds,  Pref.  s.  49. 
In  the  matter  of  Nicholls,  Appendix,  No.  IV. 

s.  22. 
Nicholson  v.  Middleton,  Asreement$  (Inclo- 

sure),  Obs.  2. 
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Nicolson  V.  Wordsworth,  Disclaimer,  Pref. 

S.2. 
Nield  V.  Smith,  Agreements  (Annuity'),  Obs.  1. 
Noke's  case,  Leases  (Covenants),  Pref.  s.  32. 
Norris  v.  Le  Neve,  Agreements  (Partition), 

Pref.  s.  4. 
Ex  parte  Norrisch,  Appendix,  No.  IV.  s.  21. 
Norton  v.  Turvill,  Agreements,  Pref.  s.  2. 
Noys  V.  Mordaunt,  Mortgages,  Pref.  s.  6. 

O. 

Oakley  v.  Smith,  Agreements  (Partition) ,  Pref. 

ss.  1,2. 
Gates  V.  Jackson,  Wills,  Pref.  s.  10. 
Odes,  or  Oades,  v.  Woodward,  Warrants  of 

Attorney,  Pref.  s.  1. 
Omerod    v.   Hardman,    Agreements    (Sale), 

Obs.  2. 
Onions  v.  Tyrer,  Wills,  Pref.  s.  7. 
Onslow  V.  Corrie,  Bankruptcy  (Assignment), 

Obs.  3. 
Oshey  v.  Hicks,  Shipping  (Charter -Par ties) 

Pref.  s.  2. 
Otway  V.  Hudson,  Fines  and  Recoveries. 


Paget  V.  Foley,  Appendix,  No.  VIII.  s.  42. 

V.  Gee,  Leases,  Pref.  s.  55. 

Pain  V,  Benson,  Settlements,  Pref.  s.  5. 

V.  Teap,  Wills,  Pref.  s.  3. 

Paine  v.  Mellor,  Agree7nents  (Sale  of  Free- 
holds), Pref.  s.  7. 

Palgrave  v.  Windham,  Distress  (Notice)  Obs. 

Palk  V.  Lord  Clinton,  Composition  (Convey- 
ance), Obs.  4. 

Palmer  v.  Ekins,  Leases,  Pref.  s.  15. 

Paradine  v.  Jane,  Leases,  Pref.  s.  33. 

Parker  v.  Bailiss,  Agreeinents,  Pref.  s.  5. 

•         V.  G  regory.  Appendix,  No.  VIII.  s.  3. 

V.  Kett,  Deputation,  Obs.  J 

V.  Stanniland,  Agreements  (Sale  of  Free- 

holds),  Pref.  s.  1. 

V.  Wyndham,  Bonds. 

Parminter  v.  Symons,  Bills  (Exchange)  Pref. 
s.  17. 

Parsons  v.  Freeman,  Wills,  Pref.  s.  7. 

Pawlett  v.  Pawlett,  Fines  and  Recoveries, 
Pref.  s.  5. 

Payler  v.  Horaersham,  Agreements,  Pref.  s.  6. 

Payne  v.  Cave,  Aiictions,  Pref.  s.  5  ;  Condi- 
tions of  Sale,  Pref.  s.  2. 

Ex  parte  Payne,  Appendix,  No.  IV.  s.  8. 

Peacock  v.  Monk,  Appointments,  Pref.  s.  3. 

V.  Peacock,  Copartnership,  PveL  s.  1. 

Peakev.PeQYingloB,  Agreements  (Settlements), 
Pref.  s.  3. 

Pearce  i.  Chamberlain,  Copartnership,  Pref. 
s.  7. 

Pearly  t.  Smith,  Annuity,  Pref.  s.  3. 

Peate  v.  Ougly,  Wills,  s.  6. 

Ex  parte  Peele,  Composition,  Pref.  s.  4. 

Pellans  f.  Mierop,  Agreements,  Pref.  s,  7. 

Pemberu.  Mathers,  Agreements  (Sale  of  Lease- 
holds), Pref.  s.  3. 

Ld.  Penrhyn  v.  Hughes,  Mortgages,  Pref. 
s.  10. 


Pennel's  case.  Composition,  Pref.  s.  2. 
Pepper  v.  Burland,  not  Barland,  Agreements 

(Building),  Obs.  1. 
Perkins  v.  Micklethwaite,  Settlements,  Pref. 

s.  5. 
Perrat  v.  Ballard,  Deeds,  Pref.  s.  74. 
Perring  v.  Hone,  Bills  (Xotes),  Pref.  s.  20. 
Perry  v.  White,  TFii/s,  Pref.  s.  10. 
Peterborough  v,  Mordaunt,  Deeds,  Pref.  s.  62. 
Petre  v.  Blencoe,  Appendix,  No.  VII.  s.  1. 
Pettraan  v.  Bridger,  Assigyiments  (Pews),  Obs. 
Pettyt  V,  Janeson,  Copartnership,  Pref.  s.  12. 
Peyton  v.  Bury,  Settlements,  Pref.  s.  5. 
Philhmore  v.  Barry,  Agreements,  Pref.  s.  5. 
Phillips  I'.  Rhodie,  Shipping  (Charter-Parties), 

Pref.  s.  3. 
Phillipson  v.   Leigh,    Agreements  (Leases), 

Pref.  s.  6. 
Philpot  V.  Briant,  Bills  (Exchange), Ptef.  s.  18. 
Phipps  V.  Pilcher,  Wills,  Pref.  s.  5. 
Pickstock  V.  Lister,  Comjwsition,  Pref.  s.  9. 
Pilkington  v.  Peach,  Leases,  Pref.  s.  17. 
Pindar  v.  Ainsley,  Agreements  (Leaset),  Pref. 

s.  6. 
Pitcher  t;.  Donovan,  Notices  (Leases),  Pref. 

s.  2. 

V.  Tovey,  Leases,  Pref.  s.  53. 

Pitchers  v.  Edney,  Auctions,  Pref.  s.  7. 
Pitt  V.  Laming,  Leases,  Pref.  s.  37. 
Countess  of  Plymouth  i-.Throgmorton,  Leases, 

Pref.  s.  55. 
Plasket  V.  Beeby,  Appendix,  No.  11.  s.  10. 
Pomfret  v.  Ricroft,  Graiits  (Way),  Pref.  s.  4. 
Pool  V.  Shirgoold,  Auctions,  Pref.  s.  11. 
Poole  V.  Poole,  Wills,  Pref.  s.  10. 
Poole's  case,  Leases,  Pref.  s.  57. 
Porter  v.  Tournay,  Wills,  Pref.  s.  10. 
Countess  of   Portland  v.  Prodgers,    Bonds 

(Wife),  Ohs. 
Portman  i'.  Seymour,  Mortgages  (Copyholds), 

Pref.  s.  3. 
Potter  V.  Potter,  Wills,  Pref.  s.  8. 
Potts  V.  Ward,  Arbitration,  Pref.  s.  8. 
Powell  I'.  Sadler,  Auctions,  Pref.  s.  35. 
V.  Monnier,  Bills  (Exchange),  Pref. 

s.  51. 
Power  V,  Walker,  Assignments  (Copartner- 
ship), Obs. 
Powis  V,  Burdett,  Settlements,  Pref.  s.  5. 

V.  Corbet,  Appendix,  No.  III. 

Pratt  V.  Hutchinson,  Copartnership  (Deed  of 

Settlement),  Obs.  1. 
In  re  Prendergast,  Appendix,  No.  IV.  s.  18. 
Preston  i;.  Eastwood,  Arbitration  (Award), 

Pref.  s.  2. 
In  re  Pricket,  Appendix,  No.  V.  s.  35. 
Price  V.  Dyer,  Agreements  (Leases),  Pref.  s.  6. 
In  re  Prideaux,  Appendix,  No.  IV.  s.  3. 
Pulteney  v.  Lady  Cavan,  Leases,  Pref.  s.  14. 
Purefoy  v.  Purefoy,  Composition,  Pref.  s.  10. 
Pyke  V.  Pyke,  Settlements,  Pref.  s.  2. 
Pym  V.  Blackbume,   Agreemejits    (Leases), 

Pref.  s.  5. 
Pyncent  v.  Pyncent,  Deeds,  Pref.  s.  56. 

Q. 

Ex  parte  Quincy,  Leases,  Pref.  s.  57. 
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R. 


RackstrawD.  Imber,  Copartnership  (Dissolu- 
tion), Obs.  1. 

Raddiffe  v.  Eccles,  Appendix,  No.  II.  s.  II. 

Radford  v.  Radford,  Appendix,  No.  XVII. 
s.  22. 

Randal  v.  Morgan,  Settlements,  No.  IV.  s.  1. 

Randall  v.  Lynch,  Shipping (Charter-Parties), 
Pref.  s.  8. 

V.  Tuchin,  Wills,  Pref.  s.  10. 

V,  Willis,  Agreements  (Settlement), 

Pref,  s.  3. 
Rann  v,  Hughes,  Agreements,  Pref.  s.  7. 
Ravald  v.  Russell,  Appendix,  No.  VIII.  s.  3. 
Rea  V.  Burnis,  Shipping  (Charter-Parties'), 

Pref,  s.  4. 
Reid  V.  Hollingshead,  Copartnership,  Pref. 

s.  1, 
Renew  v.   Oxton,   Bills   (Exchange),   Pref. 

s.  2. 
Revel  V.  Joddrel,  Agreements  (Inclosnre),  Pref. 

s.  8. 
Rex  V.  Bailey,  Releases,  Pref.  s.  6. 
V.  Dodd,  Copartnership,  Pref.  s.  1 . 

-  V.  Inh,  of  Ditchingham,  Apprenticeship, 

Pref.  s,  3. 
— —  V,  Eastbourne,  Leases,  Pref,  s.  17. 
— —  V.  luh.  of  Keynsham,  Apprenticeship, 

Pref.  s.  5. 

V.  Inh.  of  Rainham,   Apprenticeship, 

Pref.  s.  1. 

V.  Just,  of  Lancashire,  Agreements  (In- 
closnre), Pref.  s.  10. 

V,  Ld,  of  the  Manor  of  Bonsai,  Admit- 
tances, Pref.  s.  1. 

V.  Ld.  of  the  Manor  of  Hendon,  Agree- 
ments (Copyholds),  Obs, 

V.  Marsh,  Auctions,  Pref.  s.  6. 

V.  Newcastle  Boatmen,   Deeds,   Pref. 

s.  66. 

V.  Rigge,  Agreements  (Sale  of  Copy- 

holds), Pref.  s.  4. 

V.  Sanderson,  Copartnership,  Pref.  s.  10. 

V.  Webb,  Copartnership  (Deed  of  Set- 
tlement), Obs.  1. 
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DennitioQ  and 
use  of  an  ab- 
stract. 


Delivery  of  the 
deeds. 


Not  a  substitute 
for  the  abstract. 


Purchaser's 
light  to  a  title. 


Production  of 
documents  by 
vendor. 


Sect.  1.  When  property,  not  passing  by  mere  delivery,  but  held  by 
a  title,  depending  on  documentary  evidence,  is  to  be  sold,  an  abstract 
of  the  documents,  commonly  called  an  abstract  of  title,  is  now  fur- 
nished by  the  vendor's  solicitor. 

2.  Formerly  it  seems  to  have  been  the  practice  for  the  vendor's 
solicitor  to  deliver  the  deeds  themselves  to  the  purchaser's  solicitor, 
by  whom  the  abstract  was  prepared,  Temple  v.  Broivn,  6  Taunt. 
60  ;  but  it  has  since  been  held  in  several  cases,  that  the  mere  delivery 
of  the  deeds  is  not  sufficient,  and  the  purchaser  may  now  require  to 
have  an  abstract  also.  Home  v.  Wingfield,  3  Scott,  N.  R.  340  j 
Morris  v.  Kearsley,  1  Y.  &  Coll.  139. 

3.  The  right  of  a  purchaser  to  a  good  title  does  not  rest  in  contract, 
but  is  implied  by  law,  Souter  v.  Drake,  5  B.  &  Ad.  992 ;  and 
a  purchaser  is  not  bound  to  accept  a  doubtful  title,  Abel  v.  Heath- 
cote,  2  Ves.  jun.  98 ;  Cane  v.  Baldwin,  1  Stark.  65  ;  yet  a  vendor 
may  stipulate  as  a  condition  that  the  purchaser  shall  take  such  title 
as  he  has  to  give,  Wihnot  v.  Wilkinson,  6  B.  &  C.  506 ;  but  the 
terms  of  the  stipulation  must  be  express  and  unambiguous,  in  order 
to  release  the  vendor  from  his  obligation,  Freme  v.  Wright,  4  Madd. 
364. 

4.  A  vendor  is  also  bound  to  produce  all  documents  necessary  to 
verify  the  title  j  and  if  he  wish  to  relieve  himself  from  the  necessity 
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of  producing  any  other  documents  than  what  he  has  in  his  own  pos- 
session, he  must  do  so  in  express  terms  when  entering  into  the  con- 
tract, Sonthhy  v.  Hutt,  2  My.  &  Cr.  207. 

5.  The  abstract  must  be  prepared  and  the  deeds  produced  at  the  Abstract  pre- 

vendor's  expense :  and  if  the  deeds  are  in  the  hands  of  third  persons,  P^'^f'  ^^  ^^°" 
"■  r  7  (jor  s  expense. 

lie  must  defray  the  charges  occasioned  by  the  purchaser's  solicitor 
being  obliged  to  go  to  the  place  to  examine  them. 

6.  What  relates  to  abstracts  may  be  comprehended  under  the  two  Division  of  the 
general  heads,  1st,  Preparing  the  Abstract ;  2nd,  Perusing  the  Ab-  ^"'^J^^'* 
stract ;  the  former  of  which  is  the  business  of  the  solicitor,  the  latter 

of  the  conveyancer. 


7.  Preparing  the  Abstract. 

8.  Preparing  the  abstract  is  to  be  considered  as  to  what  regards,  What  compre- 
1.  The  commencem.ent  of  the  abstract ;    2.  The  head  of  the  abstract ;  ^^"'^"'^  ""^^t' 

'  '   preparing  ao- 

3.  The  contents  of  the  abstract ;  4.  The  comparing  the  abstract  with  stract. 
the  title  deeds. 

9.  The  most  satisfactory  document  with  which  an  abstract  can  1.  Commence- 
commence  is  a  purchase  deed,  from  which  it  may  be  usually  pre-  alj^J^ract 
suraed  that  the  state  of  the  ownership  was  then  investigated.     It 

should  in  no  case  commence  with  an  assurance  that  depends  for  its 
validity  on  any  prior  deed,  as  a  settlement  depending  on  articles,  or 
an  appointment  under  a  power,  or  a  term  of  years  depending  upon 
a  deed  creating  the  term;  but  on  this  point,  and  also  as  to  how  far 
back  the  abstract  ought  to  be  carried,  see  2^ost,  s.  25. 

10.  Every  abstract  has  a  head  or  title,  which  should  show  the  2.  Head  of  the 
name  of  the  person  whose  title  is  to  be  considered,  the  estate  he  has,  ^"•'^'■'■^<^'^* 

and  the  lands  &c.  to  which  it  relates,  in  this  manner — "  An  abstract 
of  the  title  of  A.  B.  to  the  fee  simple  of  the  manor  of  ,  in 

the  county  of  ,"  or,  "  to  a  farm  or  close  &c.,  in  the  parish 

of  &c." 

When  lands  are  held  for  lives  or  the  residue  of  a  term,  then  the 
abstract  should  be  headed  in  this  form — "  An  abstract  of  the  title  of 
to  a  farm  &c.  called  ,  situate  in  &c.,  for  the  lives  of  &c.," 

or  "  for  the  residue  of  a  term  of  years,"  or  "  the  residue  of  a 

term  determinable  &c." 

11.  When  an  abstract  relates  to  lands  under  different  titles,  in  3.  Arrangement 
different  shares,  or  under  different  tenures,  as  freehold,  copyhold,  &c.,  °^  ^^^  abstract. 
tbe  abstract  of  each  farm  or  different  property  should  be  arranged 
separately,  and  the  title  should  be  varied  accordingly,  in  this  manner — 

"  As  to  the  freehold  part  of  the  said  farm,"  or  "  as  to  the  fourth  part 

b2 
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4.  Contents  of 
the  abstract. 


Deeds  ia  gene- 
ral. 


Particular 
ileeds. 

Aj)pointment. 


Exchange. 


Bargain  and 
sale. 


.Award. 


Feoffment. 


Acts  of  Parlia- 
ment. 


of  the  said  lands  Avliich  descended  to  C.  D."  1  Prest.  Ab.  36—40 ; 
Bytlnv.  Nov,  15(3. 

12.  Abstracts  ought  to  contain  all  the  material  parts  of  every 
instrument,  varying  according  to  the  nature  of  the  instrument  to  be 
abstracted,  whether  it  be  a  deed,  record,  Act  of  Parliament,  fiat  of 
bankruptcy,  or  will. 

13.  Abstracts  of  deeds  generally  should  contain,  first,  the  Date; 
secondly,  the  Names  of  the  parties,  their  places  of  residence,  and 
their  character  as  heirs,  executors,  and  the  like ;  thirdly.  Recitals, 
their  substance  or  purpose ;  fourthly,  the  Witnessing  Part,  including 
the  Consideration,  which  ought,  particularly  in  annuity  deeds,  to  be 
set  out  fully,  as  also  the  Receipt  Clause,  Operative  Words,  and  Par- 
cels, to  be  given  fully ;  fifthly,  the  Huhendum,  including  all  uses, 
trusts,  and  powers,  verbatim,  also  conditions,  provisoes,  aud  cove- 
nants, with  exceptions  as  to  incumbrances ;  sixthly,  the  Execution, 
Attestation,  and  Receipt  indorsed. 

14.  Abstracts  of  particular  deeds  must  contain  additional  parti- 
culars. In  the  abstract  of  an  Appointment  should  be  set  out  the 
power  out  of  which  it  arises,  also  the  power  of  revocation,  if  there  be 
one ;  also  the  execution  and  attestation,  very  accurately. 

The  abstract  of  an  Exchange  ought  to  contain  the  eviction  clause, 
and  the  powers  and  saving  clause  given  fully. 

The  abstract  of  a  Bargain  and  Sale  must  state  whether  by  indenture 
or  deed  poll,  and  the  consideration  must  be  set  out  very  carefully  as 
also  the  time  of  inrolment. 

The  abstract  of  an  Award  under  an  Inclosure  Act  should  be  pre- 
ceded by  showing  the  title  to  the  lands  in  respect  of  which  the  allot- 
ment was  made ;  the  authority  of  the  commissioners,  "  By  virtue  of 
an  Act  passed  &c.,  by  the  award  bearing  date  &c.,  was  alloM;ed  all 
that  &c. ;"  and,  lastly,  the  inrolment  of  the  award. 

An  abstract  of  a  Feoffment  ought  to  state  grant  of  title  deeds,  if 
any,  warranty  of  title,  and  indorsement  of  livery  of  seisin. 

In  the  abstract  of  a  Lease,  the  time  of  its  commencement  and  the 
covenants  should  be  stated  accurately;  and  if  it  be  an  underlease,  the 
original  lease  and  all  underleases  should  be  given,  1  Prest.  Ab.  11; 
Bythw.  Noy,  157. 

15.  An  abstract  of  an  Act  of  Parliament,  otherwise  called  an 
"  Estate  Act,"  should  state  the  session  when  it  passed,  and  the  day 
when  it  received  the  Royal  assent,  the  title  of  the  Act,  the  enacting 
clause,  indemnity  to  purchasers  and  saving  clause.  When  any  local 
Inclosure  Act  is  to  be  abstracted,  it  ought  to  show  any  variations 
from  the  provisions  of  the  general  Act,  1  Prest.  Ab.  163. 
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16.  The  abstract  of  a  Fine  should  state  the  term  and  tlie  coiut  iu  Fine. 
■which  it  was  levied,  the  names  of  plaintiff  and  defendant,  what  kind 

of  fine,  description  of  the  parcels,  and  proclamations,  Prest.  Ab.  158  ; 
Bythw.  Nov,  159. 

17.  The  abstract  of  a  Recovery  should  show  the  tei-m  in  which  it  llecoveries. 
was  suffered,  names  of  demandant,  tenant,  and  vouchees;  parcel;?, 

and  the  county  in  which  they  are  situated ;  also  the  time  at  which 
the  writ  of  seisin  was  returnable,  and  seisin  delivered,  ib. 

18.  An  abstract  of  a  Will  should  contain  the  name  and  description  Wills. 
of  the  testator,  the  words  of  the  gift  or  devise,  and  every  expression 

in  the  will  in  anv  manner  abridsjins;  o-ivino;  over,  or  chargrinfr  the 
property,  as  nearly  as  possible  in  the  words  of  the  testator;  the 
execution  and  attestation;  the  death  of  the  testator;  and  generally,  of 
freehold  property,  who  was  the  testator's  heir  at  his  death :  also  if 
there  be  a  confirmation  of  a  will  by  the  heir-at-law  ;  the  appointment 
of  executors;  the  court  where  and  by  whom  proved;  together  with 
the  date  of  the  probate,  and,  in  a  register  county,  the  registry ;  codicils 
which  revoke  a  will  should  be  given  according  to  the  order  of  the 
dates ;  also,  in  cases  of  republication,  the  date  of  the  same. 

19.  When  a  title  depends  upon  Bankruptcy,  the  commission  or  fiat  Binkrupicy 
should  be  abstracted,  with  its  date,  and  the  names  of  commissioners ;  P^°'^^'^  '"S^- 
the  clause  of  a  quorinn  under  a  commission ;  act  of  bankruptcy,  and 
adjudication  and  appointment  of  assignees ;  all  which  will  appear  in 

the  recitals  to  the  bargain  and  sale ;  then  the  testatum  and  habendum, 
&c.,  as  in  other  deeds,  and  particularly  the  day  on  which  the  bargain 
and  sale  were  inrolled,  since  the  deed  operates,  not  as  in  common 
cases,  from  the  time  of  its  execution,  but  from  that  of  its  inrolment, 
Prest.  Ab.  167. 

20.  Where  proceedings  in  Chancery  are  to  be  abstracted,  the  time  Proceedings  ia 
of  exhibiting  the  will,   together  with    the  names   of  plaintiff  and 
defendant ;  then  the  decree  as  far  as  it  materially  affects  the  title,  as 

by  declaring  the  will  of  the  real  estate  duly  proved,  decreeing  a 
redemption,  foreclosure,  partition,  &c. ;  directing  a  sale  in  perform- 
ance of  trusts,  or  a  mortgage  to  be  made,  portions  to  be  raised,  and 
application  of  the  money,  &c.,  the  master's  report,  with  the  order  for 
confirmation;  and,  lastly,  the  master's  approval  of  conveyance, 
Prest-  189. 

21.  In  abstracting  titles  to   Copyhold   Estates,  the  date  of  each  Copyholds. 
surrender  and  admittance  should  be  shown,  the  person  by   whom 

the  surrender  was  made,  the  admittances  or  grants  by  the  lord,  upon 
forfeitures,  &c.,  the  lands  which  were  surrendered  or  to  which  admit- 
tance was  granted,  also  the  admittance  of  the  heir  as  such,  the  sui*- 
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abstract. 


Comparing  the 
abstract  with 
the  title-deeds. 


renders  made  to  the  use  of  the  will,  and  whether  made  generally  or 
specially.  The  will,  if  any  made  in  pursuance  of  the  surrender, 
should  also  be  given,  1  Prest.  Ah.  202. 

22.  In  most  contracts  for  the  sale  of  estates  a  day  is  fixed,  on  which 
the  vendor  should  deliver  the  abstract  of  title,  and  at  law  the  contract 
may  be  avoided  by  the  purchaser  in  case  of  failure  on  the  part  of  the 
vendor,  Berry  v.  Young,  2  Esp.  640 ;  St.  Alhan's  (^Duke)  v.  Shore, 

1  H.  Bl.  280 ;  but  in  equity  this  rule  is  not  so  strictly  adhered  to, 
Wijnn  V.  Morgan,  7  Ves.  202 ;  1  Sugd.  V.  &  P.  10th  ed.  410  et  seq. ; 

2  Dixon  on  Title  Deeds,  452. 

23.  On  the  delivery  of  the  abstract  by  the  vendor's  solicitor,  the 
duty  devolves  on  the  solicitor  for  the  purchaser  to  compare  the 
abstract  with  the  title-deeds ;  and  if  the  latter  wish  to  relieve  himself 
from  all  responsibility,  he  will  lay  the  whole  matter  before  counsel ; 
for  it  has  been  decided  that  if  he  withhold  any  deed  which  may  be 
found  to  affect  the  title,  he  does  so  at  his  peril,  Ireson  v.  Pearman, 

3  B.  &  C.  813 ;  S.  C.  5  D.  &  R.  699. 


What  compre- 
hended under 
the  perusal  of 
the  abstract. 


1.  Commence- 
ment of  the 
abstract. 


Perusing  the  Abstract. 

24.  The  perusal  of  the  abstract  is  to  be  considered  as  it  relates  to — 
1.  The  commencement  of  the  abstract.  2.  The  contents  of  the 
abstract.  3.  The  accompaniments  of  the  abstract,  or  evidences  verify- 
ing the  same. 

25.  The  conveyancer  has  in  the  very  first  instance  to  consider 
whether  the  abstract  is  carried  back  sufficiently  far  so  as  to  enable 
him  to  advise  upon  the  title ;  and  where  it  commences  with  a  deed 
depending  for  its  validity  upon  a  prior  deed,  he  will  rarely  be  satisfied 
without  either  seeing  or  being  made  acquainted  with  the  contents  of 
such  deed ;  as  where  a  settlement  is  made  in  pursuance  of  articles, 
he  will  wish  to  have  an  opportunity  of  inspecting  the  articles,  or  where 
there  is  an  appointment  in  pursuance  of  a  power,  to  seethe  deed  creating 
the  power ;  so  where  an  estate  tail  is  created,  the  abstract  ought  to 
contain  a  history  of  its  creation  ;  so  in  abstracting  title  deeds  relating 
to  terms  for  years,  the  deed  creating  the  term  should  of  course  be  the 
first  in  the  abstract.  So,  for  the  like  reason,  when  any  part  of  the 
limitations  is  to  the  uses  or  upon  the  trusts  of  a  former  deed,  or 
where  the  parcels  are  described  only  by  reference  to  some  prior  con- 
veyances, in  all  such  cases  the  prior  deeds,  whatever  be  the  date  of 
them,  must  appear  in  the  abstract ;  and  where  the  origin  of  the  title 
is  a  grant  from  the  Crown,  the  grant  should  be  abstracted,  however 
ancient  it  may  be,  in  order  to  show  that  there  is  no  remainder  or 
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reversion  in  the  Crown;  but  this  need  not  be  insisted  on  in  every 
case,  if  the  deed  is  lost,  and  possession  has  gone  with  the  estate  for  a  Effect  of  long 
length  of  time,  Cous.wmker  v.  ScKell,  cited  2  Sugd.  V.  &  P.  10th  Possession.  " 
ed.  134;  indeed,  long  possession,  enjoyment,  and  dealing  uninter- 
ruptedly with  an  estate,  will  of  itself  in  some  cases  afford  a  reasonable 
presumption  that  there  is  a  good  title,  without  either  will  or  deed, 
Cotterell  v.  Wafhhis,  1  Beav.  361 ;  S.  C.  3  Jur.  283. 

26.  The  general  rule  in  regard  to  abstracts  of  title  to  freehold  Effect  of  the 

estates  of  inheritance  has  hitherto  been  that  the  abstract  must  shew  "^w  Statute  of 

Limitations. 

a  regular  deduction  of  title  for  sixty  years  at  least ;  and  it  does  not 
appear  that  any  material  alteration  can  for  the  present  be  made  in 
the  time  of  commencing  the  abstract,  notwithstanding  the  3  &  4 
W.  4,  c.  27  (see  Appendix,  No.  YIII.) ;  for,  although  this  Act  has 
limited  the  period  to  forty  years,  beyond  which  an  adverse  possession 
becomes  indefeasible,  yet  cases  may  arise,  particularly  where  there  is 
a  subsisting  tenancy  for  life,  which  will  render  it  necessary  to  carry 
the  abstract  further  back,  see  1  Hayes's  Introd.  Conv.  5th  ed.  280 ; 
2  Sugd.  V.  &  P.  10th  ed.  353 ;  1  Bythw.  &  Jarm.  by  Sweet,  3d  ed. 
59  et  seq. 

Besides  this  statute,  there  are  several  others  relating  to  limitations,  Oih*  r  Siaintjs 
of  which  the  conveyancer  must  take  account  in  the  perusal  of  ab- 
stracts. 

27.  Advowsons  were  not  within  the  old  Statutes  of  Limitations,  Advowsons. 
but  they  are  within  the  provisions  of  3  &  4  W.  4,  c.  27,  ss.  30  et  seq. ; 

and  the  abstracts  of  title  must  in  such  cases  be  carried  back  for  a 
century  at  least,  and  must  contain  a  statement  of  the  presentations, 
with  the  names  of  the  patrons  and  clerks  presented  during  that 
j)eriod. 

28.  The  3  &  4  W.  4,  c.  100,  (see  Appendix,  No.  VII.)  has  short-  Modus  ,kci. 
ened  the  period  for  establishing  claims  to  a  modus,  exemption,  or 
discharge  from  tithes ;  but  it  has  not  made  any  new  exemption  or 
destroyed  the  right  upon  the  mere  proof  of  nonpayment  within  that 

period,  when  proof  of  such  nonpayment  from  time  immemorial  would 
not  before  this  Act  have  established  an  exemption,  Salheld  v.  John- 
son, 1  Hare,  196;  S.  C.  6  Jur.  210. 

29.  The  2  &  3  W.  4,  c.  71,  (see  Appendix,  No.  VI.)  shortening  Piesciip  ion. 
the  time  of  prescription  in  certain  cases,  has  removed  some  of  the 
difficulties  which  attend  the  investigation  of  titles  founded  on  pre- 
scription. 

30.  The  rights  of  the  Crown  are  not  affected  by  any  statute,  unless  Limitations  of 
expressly  named  therein,  therefore  it  is  not  affected  by  the  3  &  4  ^Jown.'''^  ""^ 
W.  4,  c.  27 ;  but  it  is  expressly  within  the  provisions  of  the  Pre- 
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2.  Contents  of 
the  abstract. 


Recitals. 


Consideration. 


Operative 
words. 


sci'iption  and  Modus  Decimandi  Acts ;  and  by  the  3  &  4  W.  4,  c. 
74,  remainders  and  reversions  in  the  Crown  are  not  to  be  afi'ected  by 
the  provisions  for  barring  entails.  The  principal  statutes,  however, 
directly  limiting  the  claims  of  the  Crown,  are  the  21  J.  1,  c.  2,  and 
9  G.  3,  c.  16  (see  Dig.  and  Ind.  p.  i.  tit.  Possessiox),  which  re- 
stricts the  riffht  of  brino;ing  actions  for  the  recoverv  of  lands  to  the 
period  of  sixty  years ;  but  this  latter  statute  has  been  held  not  to  give 
a  title,  only  to  take  away  the  right  from  the  Crown  to  bring  an 
action,  Goodtltle  v.  Baldxcin,  11  East,  495. 

31.  The  contents  of  the  abstract,  the  heads  of  which  have  been 
before  enumerated,  may  be  said  to  comprehend  the  whole  learning 
of  the  law  of  real  and  personal  property,  to  which  the  conveyancer 
must  occasionally  have  recourse  in  performing  the  office  of  perusing 
abstracts.  To  enter  into  details  is  not  within  the  scope  of  a  preface, 
but  the  following  outline  is  intended  to  direct  his  attention  to  the 
most  important  points  which  may  demand  investigation. 

32.  In  considering  the  parts  of  deeds,  the  recitals  are  the  first  in 
order  which  claim  attention,  they  being  evidence  against  the  parties. 
Doe  V.  Rogers,  3  Ad.  &  Ell.  513 ;  and  as  against  them,  they  may 
be  relied  on  as  estoppels,  Doe  v.  Dodd,  2  Nev.  &  Mann.  45;  S.  C. 
5  Scott,  35.  So  where  a  recital  shews  the  objects  of  the  parties  to 
the  deed,  it  is  necessary  to  see  that  it  does  not  vary  from  the  ope- 
rative part,  or  it  will  vitiate  tlie  deed  itself. 

33.  The  next  thing  is  the  consideration,  the  nature  of  whicli,  and 
that  it  has  been  fully  and  properly  paid,  ought  to  be  duly  ascertained 
and  set  forth,  particularly  in  annuity  deeds,  where  a  failure  in  these 
matters  will  vacate  the  deed  (see  Dig.  p.  ii.  tit.  Annuity).  So  where 
the  consideration  is  to  be  paid  in  a  particular  manner,  in  execution  of  a 
power  or  performance  of  a  trust,  &c.,  it  is  of  importance  to  know  that 
the  consideration  money  has  been  paid  to  the  parties  competent  to 
give  a  discharge,  and  exonerate  the  lands  from  the  incumbrance. 

34.  Formerly  particular  words  were  necessary  in  the  granting  part 
of  a  deed,  but  it  is  now  the  practice  of  the  courts,  both  of  law  and 
equity,  to  give  effect  to  deeds  in  some  way  or  other,  though  not 
according  to  their  literal  construction;  but  care  must  be  taken  that 
the  words  of  the  grant  proceed  from  parties  competent  to  do  what 
they  profess  to  do,  as  where  a  fee  is  to  be  granted  that  the  grant  is  not 
made  by  a  tenant  for  life,  unless  it  be  made  under  the  provisions  of 
11  G.  4  &  1  W.  4,  cc.  47,  60  (see  Appendix,  Nos.  II.  and  IV.) ;  and 
this  will  lead  to  the  consideration  of  disabilities  of  different  kinds,  as 
coverture,  infancy,  and  lunacy ;  and  how  far  they  are  affected  by  the 
11  G.  4  &  1  W.  4,  cc.  47,  60,  65  (see  Appendix,  No.  II.,  IV.,  V.); 
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and  also  as  to  aliens  at  common  law,  and  under  the  statutes  relating 
to  naturalization  (see  Dig.  p.  iii.  tit.  Naturalization).  So  it  will 
be  necessary  to  consider  the  character  of  the  grantor,  whether  as  heir, 
trustee,  executor,  and  the  like.  Where  the  grantor  is  heir,  questions 
will  necessarily  arise  as  to  his  descent,  legitimacy,  &c.;  and  in  tracing 
a  descent  it  will  be  necessary  to  consider  the  old  law,  which  governs 
titles  before  1834,  and  the  new  law  contained  in  3  &  4  W.  4,  c.  106 
(see  Dig.  p.  iii.  tit.  Inheritance,  and  Appendix,  No.  XII.);  so 
likewise  whether  the  person,  from  whom  the  grantor  derives  his  title 
died  intestate,  or  whether  dower  has  attached,  or  otherwise,  and 
herein  of  the  law  of  dower  as  affecting  persons  married  before  the  1st 
Jan.,  1834,  and  since  that  time,  see  3  &  4  W.  4,  c.  105,  (Appendix, 
No.  XI.)  So  where  the  grantor  is  a  trustee,  it  must  appear  that 
he  has  strictly  pursued  his  power,  and  herein  the  doctrine  of  trusts 
and  powers  must  be  brought  under  consideration. 

35.  Under  the  head  of  parcels,  it  is  the  province  of  the  convey-  Parcels, 
ancer  to  ascertain  that  the  lands  described  or  referred  to  in  former 
deeds  are  comprised  in  the  deed  to  which  his  particular  attention  is 
directed,  and  this  object  can  be  effected  only  by  a  careful  comparison 

of  every  deed  with  the  one  going  before.  Care  must  also  be  taken 
that  the  description  of  the  parcels  be  true  and  certain,  or  capable  of 
being  reduced  to  a  certainty.  Any  material  error  in  this  point  may 
be  fatal. 

36.  After  the  parcels^  follows  the  habendum,  the  object  of  which  Habendum. 
being  to  define  the  duration  and  quantity  of  interest  intended  to  pass 

to  the  grantee,  naturally  leads  to  the  consideration  of  estates  of  dif- 
ferent kinds,  as  whether  the  grant  be  in  fee  simple,  fee  tail,  for  life, 
or  for  years ;  whether  it  be  to  one  grantee  or  several  grantees,  and 
whether,  in  the  latter  case,  as  joint-tenants  or  tenants  in  common ; 
also,  where  it  is  an  estate  for  life,  whether  it  be  for  the  life  of  the 
grantee  or  some  other  party,  and  herein  it  will  be  necessary  to  revert 
to  the  statutory  provisions  affecting  estates  for  life  (see  Dig.  and  Ind. 
p.  i.  tit.  Estates)  ;  and  also,  in  the  case  of  joint-tenancy  or  tenancy 
in  common,  to  the  law  of  partition  at  common  law  and  by  statute  (see 
Dig.  p.  iii.  tit.  Partition). 

37.  In  regard  to  the  habendum,  there  are  also  two  rules  which  Rules  relating 
ought  to  be  observed,  1.  That  it  do  not  contradict,  nor  be  repugnant  ^^^^ 

to  nor  abridge  the  estate  granted,  as  if  in  the  premises  lauds  be 
grouted  to  a  man  and  his  heirs,  an  habendum  to  liim  for  life  would 
be  void ;  although  it  may  enlarge  the  premises,  as  when  the  grant  is 
to  a  man  and  his  heirs,  an  habendum  to  the  heirs  of  his  body  would 
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Limitations. 


Trusts  of  accu- 
mulation. 


Executory  de- 
vises, &c. 

Conditions. 


Reddendum. 


he  good.  2.  The  second  ride  as  to  the  habendum  is,  that,  if  the 
grant  be  of  a  freehold  interest,  the  habendum  must  be  from  the  time 
of  the  execution  of  the  grant,  and  not  at  a  future  time ;  therefore  in 
the  grant  of  an  estate  to  a  man  and  his  heirs,  the  habendum  must  not 
be  from  "  Michaelmas  day  next." 

38.  The  limitations  which  immediately  follow  the  habendum  serve 
to  declare  for  whose  use  it  is  intended  that  the  grantee  should  hold 
the  estate ;  and  herein  it  will  be  necessary  to  distinguish  whether  it 
be  to  the  use  of  the  grantee  himself  or  to  some  other  person  or  per- 
sons ;  and  herein  of  reversions  and  remainders,  and  how  far  they  are 
affected  by  the  provisions  of  the  new  Statute  of  Limitations  (see  Ap- 
pendix, No.  VIII.);  and  herein  also  of  uses  and  trusts  at  common 
law  and  by  statute  (see  Dig.  p.  iii.  tit.  Uses  axd  Trusts).  As 
limitations  also  frequently  contain  powers  and  trusts  of  sale,  or  of 
6xchan""e  and  the  like,  it  will  be  necessary  to  examine  them  minutely, 
as  the  validit}"  of  the  title  derived  under  them  rests  essentially  upon 
the  particular  mode  of  their  execution ;  so  where  there  is  a  power  or 
trust  to  sell,  the  clause  (if  there  be  any)  exonerating  the  purchaser 
from  seeing  to  the  application  of  the  purchase-money,  by  declaring 
the  receipt  of  the  trustee  to  be  a  sufficient  disharge,  ought  to  be 
particularly  noticed. 

39.  Under  this  head  it  will  also  be  proper  to  consider  trusts  for 
accumulation  at  common  law  and  by  statute,  see  39  &  40  G.  3, 
c.  98,  (Dig.  p.  iii.  tit.  Wills)  ;  and  herewith  is  connected  the  doc- 
trine of  executory  devises  and  contingent  remainders. 

40.  Next  to  limitations  are  conditions  and  provisoes,  in  respect  of 
which  it  is  necessary  to  distinguish  between  conditions  precedent, 
on  which  estates  are  sometimes  made  to  commence,  and  conditions 
subsequent,  which  serve  to  defeat  an  estate.  In  the  former  case  care 
must  be  taken  to  see  that  the  condition,  or,  more  properly  speaking, 
the  contingency  has  happened  according  to  the  construction  of  the 
words ;  and,  in  respect  to  the  latter,  it  must  be  seen  that  the  con- 
dition is  not  impossible,  insensible,  or  malum  in  se.  Before  the 
32  H.  8,  c.  34,  (see  Dig.  p.  iii.  tit.  Leases,)  such  a  condition  could 
be  reserved  only  to  the  grantor  or  his  heirs,  but  by  that  Act  an 
assignee  may  take  advantage  of  every  condition.  As  to  the  time  of 
limitation  for  bringing  an  action  in  case  of  a  condition  broken,  see 
3  &  4  W.  4,  c.  27,  ss.  3,  4,  (Appendix,  No.  VIII.) 

41.  The  reddendum  (where  there  is  any)  may  either  precede  or 
follow  the  limitations.  Under  this  head  the  conveyancer  is  led  to 
the  consideration  of  rents,  as  to  the  mode  of  reservation,  their  dif- 
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ferent  kinds,  their  recovery  and  apportionment,  &c.,  and  herein  also 
of  the  statutory  provisions  on  this  subject  (for  which  see  Dig.  p.  ii. 
tit.  Apportionment,  Distress,  Landlord  and  Tenant). 

42.  Where  the  covenants  for  title  vary  from  the  usual  form,  the  Covenants. 
conveyancer  will  desire  to  see  the  exact  manner  in  which  they  are 
framed,  in  order  that  he  may  judge  of  their  legal  effect,  particularly 

when  there  are  any  exceptions,  as  to  the  covenant  for  quiet  enjoy- 
ment, excepting  a  right  of  way,  of  fishing,  sporting,  and  the  like ; 
so  if  there  be  a  covenant  for  the  production  of  title-deeds,  it  must 
appear  in  the  abstract,  that  he  may  know  what  title-deeds  ought  to 
accompany  the  title. 

43.  Where  a  deed  is  to  be  executed  by  more  than  one  party,  care  Execution  of 
must  be  taken  to  see  that  it  is  executed  by  all;  and  if  it  is  to  be 
executed  in  a  particular  manner,  as  in  pursuance  of  a  power,  the 
conveyancer  will  require  to  see  that  all  solemnities  have  been  duly 
observed,  particularly  as  regards  attestation,  see  San'hlns  v.  Kemj),  Attestation. 
3  East,  410 ;  M' Queen  v.  Farquhar,  11  Ves.  467 ;  Wright  v.  Wanke- 

ford,  17  Ves.  454;  Doe  v.  Peach,  2  M.  &  S.  276;  Doe  v.  Pope,  2 
Marsh.  102. 

44.  As  the  validity  of  deeds  also  depends  upon  their  being  inrolled  lorolment. 
or  registered  according  to  different  Acts,  this  will  demand  no  less 

care  and  attention  than  their  execution  (see  Dig.  p.  iii.  tit.  Inrol- 
ment). 

45.  Besides  what  relates  to  deeds  in  general,  every  particular  Requisites  of 
assurance  has  some  points  that  require  to  be  investigated ;  as  if  it  5^'^^'^"  '^'^ 
be  a  feoffment,  whether  there  has  been  livery  of  seisin ;  and  if  it  be  FeofFment. 
made  by  attorney,  whether  the  attorney  is  duly  authorized  in  writing ; 

and  also,  whether  the  feoffor  be  an  infant ;  and  if  made  before  1834, 
whether  there  is  a  clause  of  warranty,  see  3  &  4  W.  4,  c.  27,  s.  39, 
abolishing  warranty.    If  it  be  an  exchange,  whether  it  be  a  common 
law  exchange,  having  the  word  "  exchange"  among  the  operative  Exchange, 
words,  and  a  consequent  implied  warranty ;  and  whether  the  title  to 
the  lands  received  in  exchange,  as  well  as  that  of  the  lands  given  in 
the  exchange,  be  duly  set  forth.     If  an  allotment  or  exchange  under  Allotment,  &c. 
an  Inclosure  Act  or  other  Act  of  Parliament,  it   is   necessaiy  to  ^^^^^J  laclosuie 
ascertain  whether  it  has  the  provision  giving  to  the  lands  received 
in  exchange  the  precise  title  which  affected  the  property  in  lieu  of 
which  the   allotment    or   exchange   was  made,  see  also  as  to  ex- 
changes in  common  fields,  6  &  7  W.  4,  c.  115.     If  it  be  an  award 
under  an  Inclosure  Act  it  is  necessary  to  ascertain  the  time  of  its 
inrolment,  and  whether  it  falls  within  the  provisions  of  the  3  &  4 
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Partition.  W.  4,  c.  87,  No.  XV.     If  there  is  a  partition  between  coparceners, 

an  abstract  of  the  title  of  each  parcener  must  be  made,  and  the  like 
when  under  the  Land-tax  Acts  the  land-tax  has  been  redeemed  on 

Lease  and  re-  different  lands  held  on  different  tenures.  If  the  deed  be  a  lease  and 
release,  reference  must  be  had  to  the  lease  for  a  year,  but  see  4  &  5 
V.  c.  21,  which  has  rendered  the  lease  in  this  assurance  unnecessary 
for  the  future. 

Leaseholds.  46.  Where  the  abstract  relates  to  leaseholds  it  is  now  settled  both 

at  law  and  in  equity,  although  long  questioned,  that,  if  the  seller 
have  not  protected  himself  by  express  stipulation,  the  purchaser  of  a 
leasehold  may  require  to  have  the  title  of  the  original  lessor  as  well 
as  that  of  the  lessee;  so  where  there  is  notice  of  any  term,  it  is  neces- 
sary to  ascertain  the  nature  of  the  covenants,  and  whether  they  run 
with  the  land  or  otherwise;  and  where  there  is  an  outstanding  term, 
whether  it  has  been  assigned  to  attend  the  inheritance  ;  and  where  it 
is  a  renewable  lease,  whether  the  former  lease  has  been  surrendered, 
and  herein  of  the  learning  of  surrender  and  merger ;  so  where  any 
lease  is  executed  by  tenant  in  tail,  by  husband  and  wife  in  right  of 
the  wife,  by  bishops  in  right  of  their  churches,  or  by  ecclesiastical 
corporations,  it  will  be  necessary  to  ascertain  that  they  have  been 
made  according  to  the  provisions  of  the  enabling  and  disabling  sta- 
tutes (see  Dig.  p.  iii.  tit.  Leases)  ;  so  where  the  vendor  of  a  lease- 
hold is  a  legatee,  it  must  be  shown  that  the  executors  have  given 
their  assent  to  the  legacy ;  so  where  a  leasehold  is  sold  subject  to  an 
apportioned  rent,  it  must  be  made  to  appear  that  the  apportionment 
has  been  duly  made. 

Fines  and  reco-  47.  As  to  fines,  the  points  to  be  considered  are  whether  the  conusor 
is  competent  to  levy  the  fine,  and  the  conusee  is  capable  of  taking 
by  a  fine ;  and  where  the  fine  has  been  levied  by  a  married  woman 
before  1834,  it  must  be  made  to  appear  that  she  is  not  within  the 
provisions  of  11  H.  7,  c.  20 ;  also,  whether  the  parcels  are  the  proper 
subject  of  a  fine,  and  the  proper  solemnities  have  been  observed  so 
as  to  render  the  fine  complete.  As  to  a  common  recovery,  the  points 
of  consideration  are — 1.  The  writ  of  entry  on  which  the  recovery 
has  been  sufiered ;  2.  The  writ  to  be  brought  against  the  tenant  of 
the  immediate  freehold,  called  the  tenant  to  the  prcpcepe ;  and,  3. 
Whether  the  proper  party  is  vouched,  and  when  the  voucher  is 
double,  whether  he  vouched  over.  The  law  of  fines  and  recoveries, 
which,  for  some  time  to  come,  will  be  veiy  important  in  the  deduc- 
tion of  titles,  must  now  be  considered,  not  only  with  reference  to 
titles  prior  to  the  3  &  4  W.  4,  c.  74,  but  also  in  reference  to  titles 


veries. 
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under  the  assurances  substituted  for  them  by  that  Act,  and  also  with 
regard  to  provisions  therein  contained  for  tlie  amendment  of  fines 
and  recoveries  (see  Appendix,  No.  X.) 

48.  As  to  wills,  it  is  necessary  to  consider  what  might  or  might  Wills. 
not  be  devised  or  bequeathed  before  the  new  Will  Act,  7  W.  4  & 

1  V.  c.  26,  (see  Appendix,  No.  XVII.)  also  what  estates  might  be 
created,  and  by  what  words,  also  whether  the  will  has  been  proved, 
or  the  executors  have  renounced ;  and  in  the  case  of  legacies,  it  is 
necessary  to  ascertain  the  assent  of  the  executor,  and  many  other 
points. 

49.  In  deducing  a  title  where  there  is  a  mortgage,  it  must  be  Mortgages, 
shewn  in  the  very  first  instance  that  the  mortgage  money  has  been 

paid  oif,  and  a  discharge  given  by  all  the  persons  interested ;  and 
next  that  a  conveyance  of  the  legal  estate  has  been  obtained  from 
the  persons  in  whom  it  may  be  vested;  and  herein  the  rights  of  the 
mortgagor  to  his  equity  of  redemption,  and  the  mortgagee  to  fore- 
close or  sell  under  a  power,  will  come  under  consideration ;  also  how 
far  mortgages  come  within  the  statutes  on  this  subject  (see  Dig.  p.  iii. 
tit.  Mortgages). 

50.  The  foregoing  observations  in   regard   to  freeholds   are,   in  Copyholds, 
many  respects,  applicable  to  lands  of  copyhold  tenure ;  but  in  de- 

ducino;  a  title  to  lands  of  this  tenure,  regard  must  be  had  to  the 
particular  customs  of  each  manor,  as  affecting  the  rules  of  descent, 
fines,  heriots,  rents,  services,  and  the  rights  of  freebench  and  curtesy; 
also  to  the  customary  mode  of  conveyance  by  surrender ;  and  where 
there  is  an  enfranchisement,  it  is  necessary  that  the  title  of  the  lord 
of  the  manor,  as  well  as  of  the  vendor,  should  be  investigated.  As 
to  the  changes  which  the  law  of  copyholds  has  undergone  by  the  3 
&  4  W.  4,  cc.  74, 104 ;  1  &  2  V.  c.  110 ;  and  4  &  5  V.  c.  35,  see  Dig. 
and  Ind.  p.  i.  ii.  tit.  Copyholds,  Debts. 

51.  It  is  not  usual  for  the  vendor's  solicitor  to  abstract  judgments  incumbrances, 
and  other  incumbrances,  although  it  has  been  decided  that  no  incum- 
brance ought  to  be  withheld  that  is  likely  to  affect  the  title,  Richards 

V.  Barton,  1  Esp.  269.  This,  therefore,  renders  it  necessary  for  the 
purchaser's  solicitor  to  make  a  search,  which,  before  the  2  &  3  V. 
c.  11,  was  made  for  ten  years.  The  same  measure  of  precaution 
was  and  still  is,  notwithstanding  this  last-mentioned  Act,  particularly 
necessary  in  regard  to  Crown  debts.  As  to  the  statutes  relating  to 
accountants  to  the  Crown,  see  Dig.  p.  ii.  tit.  Accountants,  Ex- 
tent; and  as  to  judgments,  see  Dig.  p.  iii.  tit.  Judgments. 

52.  AIthouo;h  the  abstract  may  appear  upon  the  face  of  it  to  con-  '^ccorapam- 

°  ./      1 1  r  ments  and  evi- 

tain  all  that  is  sufficient,  yet  the  conveyancer  on  the  perusal  of  it  dences  verifying 

abstract. 
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will  find  many  things  wanting  to  enable  him  to  deduce  a  good  title. 
Where  a  title  depends  on  a  fine  and  recovery,  or  other  assurance 
upon  record,  office  copies  of  the  records  thereof  will  be  required. 
Of  the  facts  of  marriages,  births,  or  deaths,  a  certificate  under  the 
hand  of  the  officiating  minister,  or  of  the  registrar  under  6  &  7  \V.  4, 
c.  86,  ss,  34,  35,  or  an  extract  from  the  registry,  will  be  called  for ; 
or  in  the  case  of  a  seaman  in  her  Majesty's  service,  entries  in  the 
books  of  the  navy  office  will  be  deemed  sufficient.     Of  the  legitimacy 
of  a  child,  certificate  of  the  marriage  of  the  parents,  and  proof  of 
consent  if  they  were  infants,  must  be   adduced;    so  of  failure  of 
issue,  an  affidavit  by  some  person  acquainted  with  the  family  has 
been  deemed  sufficient,  Benning  v.   Griffiths,  15  E.  293;    or  an 
inquisition  of  an   escheat,  Faulkner  v.  Silh,  3  Campb.  1 ;    so  of 
executorship  or  administratorship,  probate  must  be  produced ;  and 
of  intestacy,  letters  of  administration.     Of  descents,  a  pedigree  veri- 
fied by  such  evidence  as  would  satisfy  a  jury  of  honourable  men 
would  be  deemed  satisfactory;  and  to  this  end  declarations  in  fami- 
lies,  tradition,   common   I'eputation,    descriptions    on    monuments, 
entries  in  Bibles,  engravings  on  old  rings,  and  other  evidences  of  the 
like  kind,  which  are  free  from  all  suspicion,  have  been  admitted, 
Whitelock  V.  Baker,  13  Yes.  511.      So  recitals  in  deeds  will  be 
admitted  as  evidence  of  lost  deeds ;  so  even  private  written  docu- 
ments, as  entries  in  a  deceased  attorney's  book  of  charges  for  exe- 
cuting a  deed,  Skipwith  v.  Shirley,  11  Yes.  64;  see  further  Preston 
on  Abstracts,  jjassim ;   1  Barton's  Dissertations  on  Conveyancing, 
Diss.  I. ;  1  Barton,  jun.  Concise  Precedents,  1  et  seq.  ;  2  Sugd.  V. 
&  P.  13  et  seq. ;   2  Dixon  on  Title  Deeds,  chap.  xc. ;   Bythw.  & 
Jarm.  Conv.  by  Sweet,  3d  edit.  tit.  Abstracts. 


No.  I. 


Abstract  of  the  Title  of  R.S.  to  the  Fee-simple  of  a  Farm  situate 
at  ,  in  the  Parish  of  ,  in  the  County  of 

Feoffment.  1st  Feb.       By  Indenture  of  Feoffment  between  W.  B.  of  &€. 

1776.  of  the  one  part,  and  J.  G.  of  &c.  of  the  other 

part, 

It  is  witnessed  that,  in  consideration  of  the  sum  of 

£  to  the  said  W.  B.  paid  by  the  said  J.  G. 

the  said  W.  B. 
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Did  grant,  enfeoff  and  confirm  unto  the  said  J.  G.         No.  I. 
and  his  heirs, 

All  that  farm  &c.,  together  with  all  houses,  out- 
houses, buildings,  barns,  stables,  dovehouses, 
and  other  edifices,  motes,  ponds,  yards,  back- 
sides, orchards  and  gardens  to  the  said  farm  be- 
longing or  appertaining,  now  in  the  occupation 
of  ,  as  tenant  thereof,  except  all  that  land 

&c.,  and  also  excepting  all  lands,  tenements,  &c., 
and  the  reversion  (fee,  and  all  the  estate  (fee. 

To  hold  unto  the  said  J.  G.,  his  heirs  and  assigns 
for  ever. 

Clause  of  Warranty,  whereby  the  said  W.  B. 
agreed  to  warrant  and  defend  said  farm  &c. 
against  himself  and  his  heirs,  and  all  persons 
claiming  under  him. 

Executed  (a)  by  W.  B.  and  attested  by  two  wit- 
nesses. 

Memorandum  of  liveiy  of  seisin  (&)  indorsed,  signed 
and  witnessed. 
12th  June,     By  Indentures  {c)  of  lease  and  release,  the  release  Settlement. 
1799.  between  the  said  J.  G.  of  the  one  part,  and  R.  K. 

of  (fee,  and  W.  M.  of  (fee,  of  the  other; 

Reciting  the  abstracted  deed  of  feoffment ;  {d) 

And  reciting  that  a  marriage  had  been  agreed  upon 
and  was  shortly  to  be  solemnized  between  J.  G., 
the  son  and  heir  of  the  said  J.  G.,  and  A.  M., 
daughter  of  (fee,  spinster;  and  that  upon  the 
treaty  for  the  marriage  it  was  agreed  that  the 
said  farm  (fee  should  be  conveyed  upon  trusts 
hereinafter  mentioned. 

It  is  witnessed,  that  in  pursuance  of  the  said  agree- 
ment,  and  in   consideration  (e)   of  natural  love 

(fl)  As  to  what  is  requisite  in  regard  to  the  execution  of  deeds,  see  ante,  s.  43. 

(6)  As  to  livery  of  seisin  as  incident  to  a  feoffment,  see  ante,  s.  45. 

(c)  As  to  lease  and  release,  see  ante,  s.  45. 

{d)  The  recital  is  usually  given  in  this  form  :  "  By  indentures  of  ,  hearing 

date  on  or  about  the  2d  &c.,"  by  which  all  questions  respecting  the  accuracy  of 
the  date  are  obviated,  1  Prest.  Ab.  60  ;  as  to  the  effect  of  recitals,  see  ante,  s.  32. 

(e)  As  to  the  consideration,  see  ante,  s.  33. 
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^^  J  and  affection,  and  of  10s.  to  the  said  J.  G.  paid 
by  the  said  R.  K.  and  W.  M.,  the  said  J.  G. 

Did  grant,  bargain,  sell  and  release  unto  the  said 
R.  K.  and  W.  M.  (in  their  actual  possession 
&c.)  and  to  their  heirs 

All  that  farm  (/)  &c. 

To  hold  unto  the  said  R.  K.  and  W.  M.,  their  heirs 
and  assigns,  to  the  uses,  and  upon  and  for  the 
trusts,  intents  and  purposes  hereinafter  ex- 
pressed ;  that  is  to  say, 

To  the  use  of  the  said  J.  G.  until  the  said  intended 
marriase  shall  be  had  and  solemnized  ;  and  from 
and  after  the  solemnization  thereof 

To  the  use  of  the  said  J.  G.,  son  qf  the  said  J.  G., 
during  the  term  of  his  natural  life;  and  from  and 
after  his  decease 

To  the  use  of  the  said  A.  M.  (if  she  should  happen 
to  survive  the  said  J.  G.)  during  the  term  of  her 
natural  life ;  and  from  and  after  the  decease  of 
the  said  J.  G.  and  A.  M. 

To  the  use  of  all  and  every  the  child  and  children 
of  the  said  intended  marriage  as  the  said  J.  G. 
and  A.  M.  or  the  survivors  of  them,  by  any  deed 
under  his  or  her  hand  and  seal,  attested  by  two 
or  more  credible  witnesses,  should  direct  or  ap- 
point ;  and  in  default  of  issue 

To  the  use  of  such  person  or  persons  as  the  said 
J.  G.  by  any  deed  &c.  should  appoint ;  and  in 
default  of  appointment 

To  the  use  of  the  right  heirs  of  the  said  J.  G. 

Powers  to  raise  portions  by  mortgage  or  sale,  to  grant 
leases,  exchange  lands,  appoint  new  trustees,  &c. 

Indemnity  to  purchasers,  &c.  also  to  trustees. 

Covenant  that  the  said  J.  G.  had  power  to  convey 
For  quiet  enjoyment. 
Free  from  incumbrances. 
And  for  further  assurance. 


(/)  If  there  be  no  variation  in  the  parcels,  they  need  not  ba  described  again, 
but  may  be  referred  to. 
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Executed  by  all  parties  and  duly  attested.  No,  l^ 

Receipt  for  wife's  portion. 
The  marriage  was  solemnized  at  church,  in  the  parish 

[state  the  register]. 
1 1th  May,     A.  G.,  wife  of  the  said  J.  G.,  died,  leaving  no  issue 
1801.  of  the  marriage  [state  certificate  of  burial,  and, 

if  necessary,  proof  of  failure  of  issue]. 
12th  June,     By  Indenture  of  appointment  (^)  between  the  said  Appointment. 
1 805.  J.  G.  of  the  one  part,  and  N.  P.  of  the  other  part. 

Reciting  the  before  abstracted  deeds  of  feoffment 
and  lease  and  release  [set  out  the  power  of 
appointment  at  length]. 
And  further  recitincj  that  the  said  J.  G.  had  agreed 
with  the  said  N.  P.  to  sell  to  him  the  premises 
hereinafter  described. 
It  is  witnessed,  that,  in  consideration  of  the  sum  of 
£  to  the  said  J.  G.  paid  by  the  said  N.  P., 

he  the  said  J.  G.  in  pursuance  of  the  power  to 
him  reserved  and  given  by  the  said  in  part 
recited  indenture,  and  of  all  other  powers  to  him 
given  or  in  anywise  enabling  him  in  that  behalf. 
Did,  by  the  now  abstracting  deed  under  his  hand 
and  seal,  executed,  kc,  limit,  direct  and  appoint 
All  those  &c. 
To  hold  unto  the  said  N.  P.,  his  heirs  and  assigns 

for  ever. 
Covenant  by  the  said  J.  G.  that  he  had  a  right  to 
appoint. 

For  quiet  enjoyment, 
Free  from  incumbrances, 
And  for  further  assurance. 
Executed  by  the  said  J.  G.  in  the  presence  of  and 
attested  by  two  witnesses. 
1st  Feb.      Probate  of  the  WlUiJi)  of  N.  P.,  whereby  he  gave  Probate. 
1810.  {inter  alia)  the  premises  hereinbefore  described 

unto  J.  P.  and  N.  H.  and  their  heirs. 


{g)  As  to  what  must  precede  an  appointment  in  an  abstract,  see  ante,  s.  25. 
(/i)  As  to  tlie  accompaniments  or  evidences  verifying  the  abstract,  see  ante, 
s.  52. 

VOL.  I.  C 


! 
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No.  I.  To  the  nse{i)  of  M.  P.,  the  testator's  wife,  for  life, 

""  with 

re^nainder 

To  the  use  of  J.  P.  and  N.  H.,  aiid  their  heirs, 
during  the  natural  life  of  the  said  M.  P.,  to 
preserve  contingent  remainders ; 

remainder 
To  the  rise  of  testator's  son,  N.  P.,  for  life; 

remainder 

To  the  use  of  the  said  J.  P.  and  N.  H.,  and  their 

heirs,  during  the  life  of  the  said  N.  P.,  &c. ; 

remainder 
To  the  use  of  the  first  and  other  sons  of  the  said 
N.  P.,  the  younger,  severally  in  tail  male ; 

remainder 
To  the  use  of  M.  P.  and  E.  P.,  the  two  daughters 
of  the  said  N.  P.,  in  tail  general; 

remainder 
To  the  testator's  right  heirs ; 

Power  to  testator's  said  son,  when  in  possession 
of  the  said  estate,  to  raise  portions  for  younger 
children,  and  grant  leases ; 
Testator  appointed  his  wife,  M.  P.,  sole  executrix. 
3d  May,       Proved   in   the  Prerogative  Court  of  the  Arch- 
1810.  bishop  of  Canterbury  by  M.  P. 

Registered,  Book  C,  No.  400. 
1 1th  June,     Testator  died  without  having  revoked  his  will. 
1814. 
1st  Aug.      N.  P.,  only  son  of  the  said  N.  P.,  died,  leaving  no 

1820.  issue. 

2d  Dec.       M.  P.,  wife  of  the  said  N.  P.,  the  elder,  died. 
1820. 
10th  May,     M.  P.,  the  eldest  daughter  of  the  said  N.  P.  and 

1822.  M.  P.,  died  unmarried. 

20th  Feb.,      E.  P.,  the  second  daughter  of  the   said  N.   P. 
1825.  and  M.  P.,  died  unmarried  [state  certificates  of  || 

burials].  ' 


(i)  As  to  the  limitations  in  a  deed,  see  ante,  s.  38. 
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R.  P.  was  testator's  heir-at-law  (as  appears  by         No.  I, 
the  following  pedigree,  verifying  the  descent  by  Heirship, 
certificates  of  births,  baptisms,  marriages,  and 
deaths,  from  the  registers). 

R.  P.  died,  leaving  A.  P.  and  E.  P.,  his  two 
daughters,  him  surviving  (proved  by  certificates 
of  baptism). 

By  Indentures  of  lease  and  release  between  the  Paitition. 
said  A.  P.,  of  (fee,  spinster,  one  of  the  daughters 
and  coheirs  (k)  of  the  said  R.  P.,  late  of  &:c.,  of 
the  one  part,  and  E.  P.,  of  &c.,  spinster,  the 
other  daughter  of  the  said  R.  P.,  of  the  other 
part; 

Reciting  that  the  said  R.  P.,  being  seised  inter  alia 
of  the  premises  hereinbefore  described,  had  de- 
parted this  life  leaving  the  said  A.  P.  and  E.  P., 
his  daughters  and  coheirs,  him  surviving  ; 

And  reciting  that  the  said  A.  P.  and  E.  P.  had 
already  made  an  equal  division  of  all  the  free- 
hold estate  of  the  said  R.  P.,  and  that  the  pre- 
mises hereinbefore  described  had  fallen  to  the 
share  of  the  said  E.  P. ; 

It  is  witnessed  that  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  covenant  here- 
inafter mentioned  on  the  part  of  the  said  A.  P., 
she,  the  said  E.  P., 

Did  covenant  that  the  said  A.  P.  should  hold  and 
enjoy  to  her  and  her  heirs  for  ever  the  premises 
hereinbefore  described  for  her  share  of  the  real 
estate  of  the  said  R.  P.,  absolutely  freed  from 
all  claim  and  demand  of  her  the  said  E.  P.,  her 
heirs  and  assigns  in  and  to  the  same. 

And  it  is  further  witnessed  [state  covenant  as  above 
from  A.  P.  to  E.  P.  as  to  the  share  of  E.  P.] 

Mutual  covenants  from  A.  P.  and  E.  P., 
That  she  hath  done  no  act  to  incumber, 
For  further  assurance. 


(A)  As  to  partition  between  coparceners,  see  ante,  s.  45. 

c  2 
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No.  I.  And  quiet  enjoyment. 

Duly  executed  and  attested. 

.<?eiilemeuf.  9th  Sept.      Btj  Indentures  of  lease  and  release  between  R.  S., 

1827.  of  &c.,  of  the  first  part,  the  said  A.  P.,  of  the 

second  part,  R.  P.  and  J.  W.,  of  the  third  part; 

Reciting  [recite  treaty  of  marriage  between  R.  S. 

and  A.  P.  as  before]  ; 
It  is  witnessed  [abstract  of  settlement  as  before] ; 
Covenants  [as  before],  also  a  covenant  on  the  part 
of  R.  S.  and  A.  P.  to  levy  a  fine(Z)  of  the  pre- 
mises hereinbefore  described,  and  it  was  thereby 
agreed  that  the  said  fine  should  enure  to  the  use 
of  such  person  or  persons,  and  for  such  estates, 
uses,  and  interests,  as  the  said  R.  S.  and  A.  S. 
should  by  deed  or  will  direct  and  appoint, 
^'ine-  14th  Nov.      Indenture  of  fine  levied  in  the  Court  of  in 

1838.  pursuance  of  the  covenant  in  the  last  abstracted 

Mich.Term,       indentm-e  of  release  wherein  J.  B.  was  plaintiff, 
7(fe8Geo.4.       and  R.  S.  and  A.  S.  his  wife,  late  A.  P.  defor- 
ciants. 
Of  the  said  farm  &c.  [as  in  the  chirograph  of  in- 
denture of  fine]. 
Acknowledgment  by  the  said  A.  S.  was  taken  on 
the  and  the  proclamations  as  follow  [state 

date  of  proclamations]. 


No.  II. 
Abstract  of  the  Title  of  J.  F.  to  the  Copyhold {m)  Messuage 
situated  at 
Admittance.        7th  April,      At  a  court  holden  for  the  manor  of  J.  B.  was 

1776.  admitted  to  all  that  messuage  &c.  situate 

To  hold  to  him  his  heirs  and  assigns  for  ever  of 
the  lord  of  the  said  manor,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor, 
by  the  rent. 


(/;  As  to  fine  levied  by  a  married  woman  before  1834,  see  ante,  s.  47. 
(»0  As  to  the  incidents  to  lands  of  copyhold  tenure,  see  s.  50. 


\i 
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Ayid  immediately  after  such  admittance  the  said        No.  II. 
J.  B.  surrendered  the  said  premises  to  the  use 
of  his  will. 
18th  June,     The  said  J.  B.  published  his  last  will  and  testa-  Will. 
1779.  ment  in  writing,   and  duly  attested,  by  which 

{inter  alia)  he  disposed  of  the  before-mentioned 
copyhold  estate  in  manner  following,  that  is  to 
say,  ''  I  give  and  devise  to  my  son-in-law  W.  J. 
all  that  my  said  copyhold  messuage,  &c.,  situate 
at  C,  a  surrender  thereof  to  the  use  of  my  will 
being  already  made,  and  a  description  being  in 
my  admittance  to  the  said  estate,  in  trust,  to 
pay  thereout  to  E.  my  wife  the  sum  of  £ 
yearly  during  her  natural  life,  and  after  her  de- 
cease, in  trust,  to  pay  the  same  annuity  to  my 
daughter  A.  J.  during  her  natural  life  ;  and  after 
her  decease,  I  give  the  same  premises  to  my 
right  heirs  for  ever." 

The  said  J.  B.  died  seised  of  the  said  copyhold 
premises,  without  revoking  or  altering  his  said 
will,  having  had  issue  only  one  daughter  A.  B., 
who  married  W.  J.  the  testator's  son-in-law, 
mentioned  in  the  will,  and  died  on  the 
leaving  an  only  son  W.  J. 

Admittance  of  the  said  W.  J.,  devisee  in  trust  of  Admittance, 
the  said  J.  B.,  to  the  said  copyhold  premises, 

To  hold  the  same  to  him  the  said  W.  J.,  his  heirs 
and  assigns,  in  trust,  for  the  several  intents  and 
purposes,  and  subject  to  the  payment  of  the 
same  annuities  mentioned  in  the  will  of  the  said 
J.B. 

The  said  W.  J.  received  the  rents  and  profits  of 
the  said  copyhold  premises  until  the  time  of  his 
death,  which  happened  on  the  8th  day  of  3Iay, 
1800,  leaving  W.  J.  his  son  and  heir. 
1st  June,      Admittance  of  W.  J.,   son  and  heir   of  the   said  Admittance. 
1800.  W.  J.,  to  the  said  copyhold  premises. 

To  hold  to  him,  his  heirs  and  assigns  for  ever, 
subject  nevertheless  to  the  several  uses,  intents 
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No.  II. 


Surrender. 


EnfraDchise- 
menu 


and  purposes  mentioned  in  the  said  will  of  the 
said  J.  B.,  if  any  such  did  then  exist. 
2nd  Nov.      The  said  W.  J.  having  sold  the  said  copyhold  pre- 
1825.  misestoT.V. 

At  a  court  holden  for  the  manor  of  Did,  in 

consideration  of  the  sum  of  £  paid  to  him 
by  the  said  T.  V.  for  the  absolute  purchase  of 
the  said  premises,  surrender  by  the  rod  into  the 
hands  of  the  lord  of  the  said  manor,  by  his 
steward,  according  to  the  custom, 

All  that  the  before-mentioned  copyhold  messuage 
(kc,  and  the  reversion  &c. 

To  the  use  of  the  said  T.  V.,  his  heirs  and  assigns 
for  ever. 

And  the  said  T.  V.  being  present  was  admitted  and 
seisin  delivered  to  him. 
12th  &  13th    By  Indentures,  between  W.  T.,  lord  of  the  manor 
Nov.  1825.        of  of  the  one  part,  and  the  said  T.  V.  of 

the  other  part ; 

Reciting  that  the  said  W.  T.  was  seised  to  him  and 
his  heirs  of  the  said  manor  for  an  estate  of  in- 
heritance in  fee  simple  in  possession,  free  from 
all  incumbrances  whatsoever; 

And  reciting  that  the  wife  of  the  said  W.  T.  was 
not  entitled  to  dower  in  or  out  of  the  said  here- 
ditaments, the  same  having  been  barred  by  a 
settlement  previously  to  their  marriage  ; 

And  reciting  admittance  of  the  said  T.  V. ; 

And  reciting  that  it  had  been  agreed  between  the 
said  W.  T.  and  T.  V.  that  the  said  copyhold 
premises  should  be  enfranchised ; 

It  is  witnessed  that  in  consideration  of  the  sum  of 
£  paid  to  the  said  W.  T.  by  the  said  T.  V., 
he  the  said  W.  T. 

Did  bargain,  sell,  release  and  enfranchise,  all  those 
&c. 

To  hold  the  same  to  his  heirs  and  assigns  for  ever, 
freely  and  absolutely  discharged  by  these  pre- 
sents from  henceforth  from  all  and  all  manner 


ABSTRACTS  OF  TITLE. 

of  yearly  or  other  payments,  rents  kc,  duly  exe-        ^Q-  it. 
cuted  and  attested. 
Aiid  it  is  also  witnessed  that  for  the  considerations 
aforesaid,  and  in  order  to  preserve  to  the  said 
T.  v.,  his  heirs  and  assigns,  all  such  rights  of 
common  in,  upon  and  over  the  said  manor  as 
he  the  said  T.  V.  or  any  of  his  ancestors  had 
heretofore  enjoyed  the  same,  belonging  to  the 
last  abstracted  hereditaments  and  premises,  not- 
withstanding the  enfranchisement  of  the  same, 
he  the  said  W.  T. 
Did  grant  and  confirm  unto  the  said  T.  V.,  his 

heirs  and  assigns  for  ever, 
All  such  commonage  and  right  or  title  of  or  to 
commonage,  of  what  nature  or  kind  soever,  in, 
upon  and  over  all  or  any  of  the  wastes,  com- 
mons or  commonable  lands  of  or  belonging  to 
the  said  manor  as  he  said  T.  V.  immediately 
previous  to  the  execution  of  the  now  abstracting 
indenture,  or  any  of  his  ancestors,  had  or  en- 
joyed in  respect  of,  or  appurtenant  to,  all  or 
any  of  the  hereditaments  and  premises  so  en- 
franchised as  aforesaid ; 
And  all  the  freehold  and  inheritance  of  such  com- 
monable rights  &c. 
To  hold  to  the  said  T.  V.,  his  heirs  and  assigns, 
in  as  ample  and  beneficial  a  manner,  to  all  in- 
tents and  purposes,  as  he  the  said  T.  V.  or  any 
of  his  ancestors  had,  or  might  have  theretofore 
had,  or  enjoyed  the  same. 
Covenant  by  the  said  W.  T.,  for  himself,  his  heirs, 
executors  and  administrators,  with  said  T.  V., 
his  heirs  and  assigns. 

That  he  was  seised  in  fee. 

Had  full  power  to  enfranchise. 

For  quiet  enjoyment. 

Free  from  incumbrances. 

For  further  assurance,  and  to   produce  and 
shew,  at  the  costs  of  the  persons  requiring 
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No.  II.  the  same,  the  following  deeds,  evidences 

and  writings  unto  said  T.  V.,  his  heirs  and 
assigns,  or  to  his  or  their  counsel,  attorney 
or  agent  in  any  court  of  law  or  equity,  or 
upon  any  commission  for  the  examination  of 
witnesses,  and  upon  every  other  reasonable 
occasion,  and  to  give  true,  neat  and  attested 
copies,  abstracts  and  extracts  thereof;  A  fid 
in  the  mean  time  to  preserve  the  same  deeds 
&c.,  safe,  undefaced  and  uncancelled,  fire 
and  other  inevitable  accidents  excepted  (//). 
[Here  transcribe  the  schedule  of  the  deeds,] 
Executed  by  said  W.  T.,  and  duly  attested. 
Receipt  for  £       ,  endorsed,  signed  and  witnessed. 
Extent.  3rd  June,      A  writ  of  extent  having  issued  on  behalf  of  his 

1830.  Majesty  against  the  said  T.  V.,  the  said  last- 

mentioned  premises  were  extended  under  the 
same  as  the  property  of  the  said  T.  V.;   and  by 
Bargain  and  indenture  of  bargain  and  sale  duly  inrolled  in 

his  Majesty's  Court  of  Exchecpier,  the  said  last- 
mentioned  premises  were  bargained,  sold  and 
conveyed  by  A.  M.,  Esq.,  the  deputy  Remem- 
brancer of  the  Court  of  Exchequer,  to  J.  F. 


No.  III. 

Abstract  of  the  Title  of  P.  S.  to  Leasehold  (o)  Grounds  and 
Premises,  situate  at  ,  of  which  a  Bill  for  a  Partition 

had  been  fled. 

Lease.  1st  June,      Bt/  Indenture  of  three  parts  between  C.  L.,  the 

1 780.  receiver  of  the  rents  and  profits  of  the  real  estates 

of  J.  D.  of  &:c.,  appointed  by  the  High  Court  of 

Chancery  in  a  cause  there  depending,  wherein 

W.  M.  of  &c.,  devisee  in  fee  of  J.  D.,  deceased. 


(ra)  If  it  be  necessary,  add  as  follows : 

"  Declaration  and  agreement  that  nothing  in  the  now  abstracting  indentnre 
contained  should  be  deemed  to  enfranchise  any  other  parts  of  the  copyhold 
hereditaments  lying  within  the  said  manor." 

(t>)  As  to  what  is  incident  to  leaseholds,  see  s.  40. 
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the  eldest  son  and  heir,  and  one  of  the  devisees       ^'°-  l^I* 

of  the  first-named  J.  D.,  and  also  brother  and 

heir  devisee  and  executor  of  W.  U.,  another  of 

the  sons  of  the  said  J.  D.  the  elder,  was  plaintiff, 

and  CD.,  an  infant,  the  heir-at-law  of  CD., 

another  of  the  sons  and  devisees  of  the  said 

J.  D.  the  elder,  H.  C  and  N.  N.,  the  executors 

of  the  said  C  D.  the  son,  were  defendants  of 

the  first  part,  the  said  W.  M.  of  the  second  part, 

and  R.  O.  of  &:c.,  builder,  of  the  third  part. 

Reciting — That  the  said  J.  D.  the  son  did  in  the 
year  (fee.  exhibit  his  bill  in  the  said  Court,  pray- 
ing amongst  other  things  that  a  partition  might 
be  had  of  his  said  father's  real  estates,  and  by  a 
decree  made  in  the  said  Court  by  the  Master  of 
the  Rolls  on  (fee,  it  was  amongst  other  things 
declared  that  the  said  three  children  of  the  said 
J.  D.  the  father  and  A.  D.  the  mother  then 
living,  were  entitled  to  the  real  estates  under 
his  will  as  joint  tenants  in  equal  shares,  and  a 
writ  of  partition  was  directed  to  divide  the  same 
accordingly. 

That  by  an  order  of  the  said  Court  dated  &c.,  re- 
citing the  said  bill  and  decree,  and  that  certain 
houses  in  it  (part  of  the  estate  in  question)  were 
in  a  most  ruinous  condition,  and  that  it  would 
be  for  the  benefit  of  the  parties  to  have  a  re- 
ceiver appointed  and  building  leases  granted  for 
that  part  of  the  estates.  And  also  reciting  that 
the  said  J.  D.  the  son  survived  the  said  W.  D., 
and  as  his  heir-at-law  became  entitled  to  his 
share  of  the  said  estates,  and  by  his  will  devised 
all  his  estates  to  the  said  W.  M.,  the  plaintiff, 
and  his  heirs.  And  that  the  said  C  D.,  the  de- 
fendant, was  the  heir-at-law  of  the  said  C  D. 
(the  said  J.  W.  &c.,  the  three  children  of  the  said 
J.  D.  the  father,  living  at  the  time  of  the  pro- 
nouncing of  the  said  decree,  amongst  whom  it 
was  directed  that  the  said  estates  should  be  di- 
vided).   And  that  by  an  order  of  the  said  Court, 
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Ko,  III.  dated  it  had  been  referred  to  one  of  the 

Masters  of  the  said  Court  to  appoint  a  receiver 
of  the  rents  and  profits  of  the  said  estates,  Avnth 
Hberty  to  let  and  set  the  estates,  with  the  approba- 
tion of  the  said  Master.  And  that  the  said  Master 
had  appointed  the  said  C.  L.  receiver  thereof. 

It  was  ordered  that  the  said  Master's  report  should 
be  confirmed,  and  that  the  said  C.  L.  should  be 
at  liberty  to  grant  leases  of  the  premises  situated 
at 

That  the  said  C.  L.  afterwards  laid  before  the 
Master  a  proposal  of  the  said  R.  O.  to  take  a 
lease  or  leases  of  the  premises  before  mentioned, 
for  the  purpose  of  building  &c.  [here  set  out  the 
terms  of  the  leases.] 

That  the  said  Master,  by  his  report  dated  , 

did  approve  the  said  proposal. 

And  that  the  said  R.  O.,  in  conformity  to  the  said 
proposal,  and  to  the  Act  of  Parliament  for  the 
regulation  of  buildings  there  referred  to,  had 
erected,  built,  and  covered  in  two  substantial 
brick  messuages  or  tenements  upon  part  of  the 
said  piece  of  ground. 

It  is  witnessed  that  as  well  in  consideration  of  the 
charges  and  costs  which  the  said  R.  O.  had  sus- 
tained and  should  or  might  sustain  in  completing 
the  said  two  messuages  or  tenements,  as  also  in 
consideration  of  the  said  yearly  rents  &c.,  he  the 
said 

Did,  by  virtue  and  in  pursuance  of  the  powers  and 
authorities  so  given  to  him,  and  enabling  him  in    ' 
that  behalf,  and  by  and  with  the  approbation  of 
the  said  Master,  testified  &c.,  demise  and  lease,    I 
and  the  said  W.  M.  for  the  causes  aforesaid 

Did  grant,  demise,  ratify  and  confirm  unto  the  said    *' 
R.  O.,  his  executors,  administrators  and  assigns,    p 

All  that  kc. 

To  hold  the  same  unto  the  said  R.  O.,  his  executors 
&c.,  for  the  term  of  years,  subject  to  a  rent 

of  £  for  years,  and  during  all  the 
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residue  of  the  said  tcnu  to  a  rent  of  £  ,       ^'»-  ^^^- 

clear  of  all  deductions. 

Covenant{p)  from  R.   O.   to  pay  said   rents,  to 
repair  &;c. 

Proviso{(i)  for  re-entry  on  non-payment  of  rent,  or 
non-performance  of  covenants. 

Covenant  by  W.  M.  for  quiet  enjoyment  on  pay- 
ment of  rent  and  performance  of  covenants. 

Executed  by  C.  L.  and  W.  M.  and  attested  by  two 
witnesses. 

(Master's  allocatur.) 

Registered  Book  B.  No.  108. 

By  Indenture  of  assignment  between  the  said  R.  O.  Mortgage. 

of  the  one  part,  and  D.  N.  of  &c.  of  the  other  part, 
Reciting  the  before-abstracted  lease, 
And  reciting  that  the  said  D.  N.  had  consented  to 

lend  the  said  R.  O.  the  sum  of  £  on  the 

security  of  the  said  premises. 
It  is  witnessed  that  in  consideration  of  the  sum  of 

£  to  the  said  R.  O.  paid  by  the  said  D.  N., 

he  the  said  R.  O. 
Did  grant,  assign  and  set  over  unto  the  said  D.  N. 
All  those  messuages  &:c. 
To  hold  the  same  unto  the  said  D.  N.,  his  executors, 

administrators  and  assigns,  from  henceforth  for 

all  the  remainder  of  the  said  term,  subject  never- 
theless to  a  proviso  for  redemption  as  hereinafter 

mentioned. 
Proviso  for  redemption  (r)  upon  payment  of  the 

sum  of  £ 
Covenant  by  the  said  R.  O.  to  pay  the  sum  of 

£  with  interest  in  manner  therein-before 

mentioned. 
Covenant  from  D.  N.  after  default  in  payment  to 

enter  &c.,  receive  the  rents  &c. 

(p)  As  to  the  necessity  of  noticing  covenants  in  leases,  see  ante,  s.  46. 
(y)  As  to  the  effect  of  conditions  and  provisoes  in  deeds,  see  ante,  s.  40. 
(r)  As  to  the  I'edemption  &c.  of  mortgages,  see  ante,  s.  49. 
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No- III-  Covenant  by  R.  O.  that  he  hath  good  right  to 

assign, 

And  for  further  assurance. 

Covenant   by   D.    N,    for   quiet   enjoyment   until 
default. 

And  for  the  causes  aforesaid,  and  for  the  better 
securing  the  payment  of  the  said  sum  of  £  , 

and  in  consideration  of  bs.  to  the  said  R.  O.  paid 
by  the  said  D.  N.,  he  the  said  R.  O.  &c. 

Did,  assign  &c.  unto  the  said  D.  N.,  his  executors, 
&c.,  one  instrument  or  poHcy  of  insurance  &c. 

2o  hold  the  same  for  the  benefit  of  the  said  D.  N., 
subject    nevertheless    to    such    redemption    as 
herein-before  mentioned.     Executed  by  R.  O. 
and  D.  N.     Receipt  indorsed  and  attested  by 
two  witnesses. 
3rd  May,       Register (s)  Book,  No.  220. 
1825. 
Assignment.       4th  Nov.        jB?/ /?ic?e??fMre  of  assignment  between  the  said  R.  O. 
1827.  of  the  first  part,  the  said  D.  N.  of  the  second 

part,  and  P.  S.  of  &c.  of  the  third  part. 

Reciting  the  before-abstracted  indentures  of  lease 
and  mortgage. 

And  further  reciting  that  the  said  R.  O.  had  on 
day  of  then  last  caused  the  said 

pieces  of  ground  and  messuages  to  be  put  up  to 
sale  by  public  auction,  pursuant  to  public  adver- 
tisement and  printed  particulars,  at  which  auction 
the  said  P.  S.  was  the  highest  bidder,  and  was 
accordingly  declared  the  purchaser,  in  pursuance 
of  the  conditions  of  the  said  sale  (Sec. 

It  is  icitnessed  that  in  consideration  of  the  sum  of 
£  to  the  said  D.  N.  at  the  request  of  the 

said  R.  O.  testified  (fee,  paid  by  the  said  P.  S. 
in  full  satisfaction  and  discharge  of  all  principal 
money  and  interest  due  to  the  said  D.  N.  upon 
and  by  virtue  of  the  said  in  part  recited  indenture 


(s)  As  to  the  registry  of  deeds,  see  ante,  s.  44. 
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of  mortgage,  the  receipt  &cc.     And  also  in  con-        No^lll.  ^ 

sideration  of  the  sum  of  £  to  the  said  \\.  O., 

the  receipt  of  which  sum  of  £  paid  to  the 

said  D.  N.,  as  well  as  the  payment  of  the  sum 

of  £  ,  making  together  the  sum  of  £  , 

the  said  R.  O.  doth  hereby  acknowledge,  he  the 

said  D.  N.,  at  the  request  and  by  the  direction  of 

the  said  R.  O.  testified  &c.,  and  also  the  said  R.  O., 

J)id  assign  &:c.  unto  the  said  P.  S.,  his  executors  Sec. 

All  those  See. 

To  hold  the  same  unto  the  said  P.  S.,  his  executors 
&c,,  from  thenceforth  for  all  the  residue  of  the 
said  term  of  years,  subject  to  the  rents  and  cove- 
nants in  the  hereinbefore-abstracted  indentures. 

Covenant  by  D.  N.  that  he  had  done  no  act  to 
incumber. 

Covenant  by  R.  O.  that  the  lease  was  valid,  that 
he  had  power  to  assign,  for  further  assurance, 
and  for  quiet  enjoyment. 


No.  IV. 

Abstract  of  a  Grant  of  Lands  (t)  and  Goods  to 
Charitable  Uses. 

15th  July,      By  Indenture  of  assignment  of  this  date,  between 
1811.  the  Rev.  J.  P.,  rector  of  ,  of  the  one  part, 

and  the  Master,  Fellows,  and  Scholars  of 
College,  of  the  University  of  ,  of  the  other 

part, 
Reciting  that  the  said  J.  P.  was  desirous  of  aug- 
menting the  revenues  of  the  said  college  {u), 
And  reciting  that  by  an  indenture  of  lease  bearing 
date  the  day  of  ,  in  the  year  , 


(Jt)  This  precedent  serves  to  show  a  title  in  part  good,  and  in  part  defective, 
under  the  Mortmain  Act,  9  Geo.  2.  See  Dig.  p.  iii.  tit.  Mortmain  ;  also  post, 
note  (y). 

(w)  Gifts  to  colleges  in  the  two  Universities  of  Oxford  and  Cambridge  are 
excepted  from  the  operation  of  the  Act. 
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^0-  IV-  and  made  between  the  Dean  Sec.  of  the  one  part, 

and  the  said  J.  P.  of  the  other  part,  the  said 
Dean  &c.  demised  and  leased  imto  the  said  J.  P. 
all  that  &c.  To  hold  the  same  with  the  appur- 
tenances unto  the  said  J.  P.,  his  executors,  admi- 
nistrators and  assigns,  for  the  term  of 
years,  to  be  computed  from  the  day  of 

then  last,  at  the  yearly  rent  of  £  ,  to  be 

paid  quarterly  on  the  days  therein  mentioned, 
with  benefit  of  renewal. 

It  was  witnessed  that  in  consideration  of  the  sum 
of  10s.  paid  by  the  said  Master  &c.  to  the  said 
J.  P.,  He  the  said  J.  P.  did  bargain,  sell,  assign, 
transfer,  and  set  over 

All  that  the  said  indenture  of  lease  &c.,  and  the  pre- 
mises thereby  demised,  with  the  appurtenances, 

And  all  the  estate  &c. 

To  hold  unto  the  said  Master  &c.  and  their  suc- 
cessors for  the  residue  of  the  said  term,  with  the 
benefit  of  renewal,  subject  to  the  payment  of  the 
rent  and  performance  of  the  covenants  in  the  said 
indenture,  upon  the  trusts  thereinafter  expressed, 

Upon  trust  to  permit  the  rector  of  (x)  to 

hold  the  same  and  receive  the  issues  and  profits 
thereof  for  his  own  use  and  benefit,  he  paying 
the  reserved  rent  and  the  fines  for  renewal. 

And  it  was  further  witnessed  that  for  the  consider- 
ation &c.  He  the  said  J.  P.  did  bargain  &c.  to  the 
said  Master  &c. 

All  and  singular  the  household  goods,  furniture, 
[and  plate  and  all  other  moveables  (money  ex- 
cepted) ]  in  and  about  his  dwelling-house  situate 
at  and  in 

In  trust  for  the  sole  use  and  benefit  of  the  rector 
for  the  time  being  of  the  said 

(x)  The  donor,  in  the  case  to  which  this  precedent  relates,  was  himself  the 
rector  of  the  henefice  at  the  time  of  his  making  the  gift,  but  this  was  held  not  to 
he  a  reservation  in  his  own  favour  within  the  prohibitorj'  clause  of  the  Act, 
Attornei/'Genaal  v.  Munby,  1  Mcr.  327, 
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18tli  July,      Inrolled  in  Chancery.  No.  IV. 

1811.' 
4th  Oct.        By  Indenture  of  assignment  of  this  date  between 
1811.  (same  parties), 

Reciting  the  above-abstracted  indenture, 
And  further  reciting  that  by  indentures  of  lease 
and  release  bearing  date  respectively  the 
day  of  and  the  day  of  ,  in  the 

year  ,  and   made  between  J.  G.  of  &c. 

of  the  one  part,  and  the  said  J.  P.  of  the  other 
part ;  the  said  J.  G.  for  the  consideration  of  the 
sum  of  £  paid  to  him  by  the  said  J.  P. 

did  grant,  release,  and  confirm  unto  the  said 
J.  P.  and  his  heirs,  All  &c.,  together  with  all 
[outhouses  &c.] 
To  hold  the  same  to  the  only  proper  use  of  the  said 
J.  P.  and  his  heirs  and  assigns,  subject  never- 
theless to  a  proviso  for  redemption. 
It  was  witnessed  that  in  consideration  &c.  [as  before] 
the  said  J.  P.  did  bargain  &c.  to  the  said  Master 
&:c.  All  and  every  the  messuages  &:c.,  subject 
nevertheless  to  redemption,  and  the  said  sum  of 
£  secured  thereby,  together  with  a  bond 

as  a  further  security  for  the  repayment  of  the 
same, 
In  trust  to  receive  the  interest  when  due,  and  pay 
the  same  to  the  said  rector  of  for  the  time 

being  aforesaid,  for  his  own  use  and  benefit, 
and  receive  the  said  principal  sum  of  £ 
when  the  same  should  become  due  and  payable, 
and  again  to  invest  the  same  or  suffer  the  same 
to  remain  so  invested,  in  order  that  the  interest 
might  for  ever  be  paid  to  and  received  by  the 
said  rector  as  aforesaid. 
5th  Oct.       Inrolled  in  Chancery. 

1811. 
9th  Nov.      The  said  J.  P.  made  his  will  of  this  date,  whereby 
1811.  he  did  give,  grant  and  devise  to  the  said  Master 

&c.  All  that  the  perpetual  advowson,  donation, 
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^'o.  n'.  nomination,  right  of  patronage  and  presentation 

of,  in,  and  to  the  said  rectory  of  ,  together 

with  the  rights,  members  and  appurtenances 
thereunto  belonging,  subject  nevertheless  to  the 
condition  that  the  same  should  not  be  held  by 
any  college  preacher,  and  that  in  all  cases  the 
Fellow  presented  thereto  should  vacate  his  Fel- 
lowship. 
12th  Feb.  The  said  J.  P.  died  (?/). 
1812. 


ACCOUNTS. 

No.  V.  No.  V. 

Alloivance  of  cm  Account  stated. 

Obs.  This  is  not  an  acknowledgment  of  the  receipt  of  the  balance, 
and  therefore  does  not  require  a  receipt  stamp,  Wellard  v.  Moss,  1 
Bing.  134;  S.  C.  7  Moore,  503.  So  for  the  same  reason,  an  account 
current  does  not  require  a  receipt  stamp,  Wright  v.  Shawcross,  2  B. 
&  A.  502,  n. ;  see  further  Acquittance. 

We  the  above-named  A.  B.  and  C.  D.  having  carefully  exa- 
mined and  compared  the  above-mentioned  account  with  the 
several  vouchers  do  approve  and  allow  of  the  same,  and  do 
admit  that  the  balance  of  £  is  a  just  and  fair  balance.     As 

witness  our  hands  this         day  of         18 

Witness, 

E.  F.  A.  B. 

G.  C.  D. 


No.  VI.  No.  VI. 

c.  53.  ''   '  Allowance  of  an  Account  stated  hy  a  Nominee  appointed  under 
the  17  G.  3,  c.  53,  for  building  or  repairing  a  Parsonage. 

Obs.  This  statement  is  i-equircd  to  be  given  under  17  G.  3,  c. 
53,  and  21  G.  3,  c.  86  (see  Dig.  p.  ii.  tit.  Benefice,)  by  the  nominee, 


(y)  In  consequence  of  the  death  of  the  donor  within  the  twelve  months  in 
which  these  gifts  were  made  in  favour  of  his  successors  as  incumbents  of  his  rec- 
tory, they  were  declared  void  under  9  Geo.  2,  c.  36 ;  see  ante,  note  (r)  ;  but  the 
devise  of  the  advowson  to  the  college  was  confirmed,  Attorney- General  v.  Mimhy, 
uh.  sup. 
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and  must  contain  an  account  of  tlic  monies  advanced  and  paid  by        No.  \L 
Iiini  for  tlic  budding  or  repairing  the  parsonage-house  and  buildings        Accoimu. 
iclonging  to  the  living,  together  with  the  bills  of  the  several  persons 
employed,  whicli  is  to  be  allowed  by  the  ordinary  patron  and  in- 
cumbent. 

We  have  examined,  and  do  hby  approve  and  allow  the  above 
accounts.     Given  under  our  hands  this  day  of 

A.  B.  {Ordinary.) 
C.  D.  {Patron.) 
E.  F.  {Incumbent.) 
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Gen.  Ohs.  Informal  instruments  serving  as  mere  memoranda  may,  Distinction  be- 

.  '  tween  acknow- 

as  a  rule,  be  admitted  in  evidence,  without  any  stamp.     An  agree-  ledgmenis  and 

ment  stamp  is  necessary  only  when  a  paper  is  evidence  of  an  agree-  agreements, 

ment  directly,  but  not  when  it  is  used  incidentally,  Wheldon  v.  Jilat- 

thews,  2  Chitt.  399.      So  an  acknowledgment  of  having  received  °''  'eceipts. 

money  for  another  does  not  require  a  receipt  stamp,  see  Acquittance, 


No.  VII.  ^°-^'"- 

Agreement. 

Acknowledgment  that  an  Agreement  entered  into  hy  one  loas  on 
behalf  of  another. 

Ohs.  As  to  the  effect  of  such  instruments  as  the  following,  see 
Gen.  Obs.  siqora. 

I  hby  acknge  that  an  agreement  entered  into  by  me,  bearing- 
date  and  made  &c.,  was  entered  into  by  me  for  and  on 
behalf  of  CD.  '  A.  B. 


No.  VIII.  No.  VIII. 

Bill  of  El. 

Acknowledgment  of  having  received  cc  Bill  of  Exchange  for  a        change. 
liarticular  Purpose. 

Ohs.  This  may  be  admitted  in  evidence  without  any  stamp,  Lang- 
don  V.  Wilson,  2  Mann.  &  Ry.  10 ;  see  further.  Acquittance. 

I  have  received  a  bill  of  exchange,  which  I  hold  as  your  at- 
torney, ,  to  recover  the  value  thereof  from  the  parties,  or 

VOL.  I.  D 
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No.  VIII.  to  make  such  arranoeraent  for  your  benefit,  as  may  appear  to 

Bill  of  Ex-  .  p       •         1     1 

change.  me  in  my  professional  character  reasonable  and  proper. 


A.B. 


No.  IX.  No.  IX. 

Debt. 

Achnowledgment  of  a  Debt,  so  as  to  take  the   Case  out  of  the 
Statutes  of  Limitations. 

Obs.  By  the  9th  G.  4,  c.  14,  s.  1,  no  acknowledgment  or  promise 
by  words  only,  in  an  action  of  debt,  or  on  the  case  grounded  on  simple 
contract,  will  be  sufficient  evidence  of  a  new  or  continuing  contract, 
so  as  to  take  the  case  out  of  the  Statute  of  Limitations,  unless  it  be 
in  writing,  or  there  be  part  payment.  The  3  &  4  W.  4,  c.  42,  s.  5, 
contains  a  similar  provision  in  respect  to  debts  on  bonds,  or  other 
specialties.  By  the  3  &  4  W.  4,  c.  27,  s.  40,  any  person's  right  to 
money  charged  on  land  or  any  legacy  may  be  kept  on  foot  by  a 
Avritten  acknowledgment  duly  delivered  to  the  person  interested,  or 
his  agent.  Acknowledgments  Avhich  the  9  G.  4  requires  to  be  in 
writing  are  by  s.  8  of  the  same  act  exempted  from  stamp  duty.  As 
to  the  effect  of  acknowledgments  by  parol  before  and  since  those 
Acts,  see  Dig.  p.  iii.  tit.  Limitations. 

I  do  hby  acknge  that  the  sum  of  £  ,  being  part  of  the  sum 
of  £       ,  lent  to  me  by  C.  D.  of  &c.,  is  still  owing  and  unpaid. 

A.B. 


No.  X.  No.  X. 

Debt,  &;c. 

Acknowledgment  of  a  Debt  or  Legacy  still  due,  to  prevent  its 
being  barred  by  the  3^4  W.4,c.  27,  s.  40. 

Obs.  As  to  the  effect  of  the  provision  in  this  section  of  the  Act  as 
compared  with  the  3  &  4  W.  4,  c.  42,  see  Appendix,  No.  VIII. 

I  A.  B.  of  (fee.  do  hby  acknge  that  the  sum  of,  £       ,  payable 
to  CD.  (under  or  by  virtue  of  the  will  of  E.  F.,  bearing  date 
&c.)  is  still  due  and  owing  by  me.    Witness  my  hand  this 
day  of  18     , 

A.B. 
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No.  XL  No.  XI. 

lieceipt  i)J  Deeds. 

Acknowledgment  of  the  Receipt  of  Deeds. 

I  do  lihy  acknge  that  the  abovc-mentiond  several  deeds 
papers  and  writings  are  left  and  deposited  in  my  hands  and  in 
trust  for  A.  B.  and  C.  D.  to  be  kept  as  I  keep  my  own  goods 
and  writings  and  to  be  produced  for  the  use  of  either  of  the  sd 
pties  as  their  respive  occasions  shall  require.  Witness  my  hand 
this  day  of  18  G.  H. 


No.  XII.  No.  XII. 

Acknowledgment  hy  a  Nominee  under  17  G.  3,  c.  53,  of  the  Re-    nlTborfowed' 
ceipt  of  Money  borrowed  under  the  Directions  of  the  Act. 

I,  A.  B.  being  nominated  pursuant  to  the  directions  of  the  17 
G.  3,  c.  63,  to  receive  and  apply  the  money  authorized  by  that 
Act  to  be  borrowed  for  the  purpose  of  building  [or,  repairing 
&c.]  the  parsonage-house  [or,  outbuildings  (fee],  belonging  to 
such  living,  do  hby  acknge  to  have  received  from  C.  D.  the  sum 
of  £  ,  being  the  sum  for  which  a  mortgage  is  to  be  made. 
Witness,  &c.  [see  ante,  No.  X.] 


Acknowledgment  of  having  received  Mortgage  Money, — see  post. 
Acquittances. 


No.  XIII.  No.  XIII. 

Acknowledgment  hy  a  Purchaser  that  Consideration- Money  has  PurchaseMoney. 
not  been  paid. 

Obs.  The  usual  receipt  clause  in  a  deed  of  conveyance  is  con- 
clusive at  law  (although  not  so  in  equity)  that  the  purchase- 
money  has  been  paid,  Co.  Lit.  373  a  (n.  3) ;  where  therefore,  as  is 
sometimes  the  case,  part  of  the  purchase-money  is  allowed  to  stand 
over,  some  acknowledgment  is  necessary  to  prevent  the  estate  being 
exonerated  from  the  vendor's  lien.  As  to  the  exemption  of  such  an 
acknowledgment  from  stamp  duty,  see  ante,  Gen.  Obs.  p.  33. 

I  hby  acknge  that  the  whole  of  the  sum  of  £  expressed 
in  a  certain  indre,  bearing  date  &c.  to  have  been  paid  by  me, 
Avas  not  so  paid,  but  only  the  sum  of  £ 

D  2  (Purchaser.) 
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No.  XIV.  No.  XIV. 

lieceijit  of  IVril- 

i"gs.  Acknowledgment  of  Writings  received  by  a  Mortgagee. 

Received  the  day  of  18       the  several  deeds  papers 

and  writings  mentioned  and  particularised  in  the  under-written 
schedule  which  I  hby  promise  to  deliver  upon  the  receipt  of 
£  this  day  lent  and  advanced  by  me  to  the  under-mentioned 
{mortgagor)  his  hrs  or  ass  to  keep  the  same  safe  and  uninjured 
[loss  or  damage  by  fire  or  or.  inevitable  accidents  excepted] 
Witness  &c.  [see  ante,  No.  X.]  C.  D. 

A  schedule  of  the  deeds  papers  and  writhigs  relating  to  a  certain 
nicsse  &c.  situate  &c.  the  property  of  A.  B.  the  mortgagor  to  C.  D. 
for  securing  the  repayment  of  the  sum  of  £,  and  int.  17  &  18 
May  18  .  Indentures  of  lease  and  release  of  these  dates  the  release 
made  between  &c. 


No.  XV.  No.  XV. 

(Mortgagor.)    Acknowledgment  hy  Mortgagee  in  Possession  of  the  Mortgagor  s 
Title,  so  as  to  take  the  Case  out  of  ike  Stat.  3^4  WA,c.  27. 

Obs.  By  the  3  &  4  W.  4,  c.  27,  s.  28  (see  Appendix,  No.  VIII.) 
a  mortgagor's  right  to  the  equity  of  redemption  may  be  kept  on  foot 
by  a  Avritten  acknowledgment  given  to  him  or  his  agent  duly  au- 
thorized. 

I  do  hby  acknge  that  the  messes  and  premises,  whereof  I  am 
now  in  receipt  of  the  rents  and  profits,  which  are  comprised  in 
a  certain  deed  of  indre,  by  way  of  mortgage,  bearing  date  &c., 
and  made  &:c.,  do  belong  to  the  said  {mortgagor),  and  on  pay- 
ment of  the  said  sum  of  £  with  interest  within  months 
from  the             day  of             shall  be  reconveyed  to  him. 

{Mortgagee.) 


No.  XVI.  No.  XVI. 

(Person)      Acknowledgment  of  a  Person's  Title  to  certain  Land,  so  as  to 
take  the  Case  out  of  the  Stat.  3  S)  4  W.  4,  c.  27. 

Obs.  By  the  3  &  4  W.  4,  c.  27,  s.  14  (see  Appendix,  No.  VIII.), 
when  any  acknowledgment  of  the  title  of  the  person  intitled  to  any 
land  or  rent  shall  have  been  given  to  him  or  his  agent,  signed  by  the 
person  in  possession  or  in  receipt  of  the  rents  and  profits  of  such  land, 


ACKNOWLEDGMENTS.  37 

or  in  receipt  of  such  rent,  tlien  such  possession  or  receipt  of  or  by  tlie  No.  XVI. 
person  by  wliom  such  acknowledgment  shall  have  been  given  shall  (pjrson  ) 
be  deemed  according  to  the  meaning  of  this  Act  to  have  been  the 
possession  or  receipt  of  or  by  the  person  to  whom  or  to  whose  agent 
such  acknowledgment  shall  have  been  given;  and  the  right  of  such 
person  shall  be  deemed  to  have  first  accrued  at  the  time  of  such 
acknowledgment;  or  the  last  of  such  acknowledgments,  if  more  than 
one. 

I  do  hby  acknge  that  the  messe  and  premise  whereof  I  am 
now  in  possession  do  rightfully  belong  to  C.  D.,  the  true  owner, 
his  heirs  and  assigns.  A.  B. 


No.  XVII.  No.  XVII. 

Achiowledgment  hy  Trustees  of  the  Transfer  of  Stock  upon  Trust.       Isillh!) 

We  the  within-named  A.  B.  and  C.  D.  do  hby  acknge  that 
the  sum  of  £  bank  stock  within  mentioned  liatli  been  trans- 
ferred to  and  accepted  by  us  upon  the  trusts  within  mentd. 
Witness,  &c.  A.  B. 

CD. 

No.  XVIII.  No.  xviit. 

Achnoioledgment  hy  a  Vendor  and  his  Wife  of  a  Deed  before  the 
Lord  Mayor  of  London,  indorsed  thereon  previously  to  Lnrol- 
ment  in  the  Lord  Mayor  s  Court,  to  bar  the  Wife  of  Dower. 

Obs.  By  the  Common  Law,  a  deed  acknovvledged  by  the  husband 
and  wife  would  be  inrolled  for  the  husband  only,  but  by  the  custom 
it  is  otherwise,  2  Inst.  673,  A  bargain  and  sale  of  lands  executed 
by  husband  and  v.'ife,  and  acknowledged  before  the  Lord  Mayor,  or 
Recorder,  or  an  Alderman,  and  inrolled  in  tlie  Court  of  the  Hustings, 
the  wife  being  previously  examined,  will  be  as  binding  on  her  as  a 
line  would  have  been,  Bohun.  Priv  Lon.  241 ;  Com.  Dig.  tit.  Lond. 
(N) ;  1  Cru.  Dig.  177,  4th  ed.  By  34  Hen.  8,  c.  22,  all  such  con- 
veyances before  mayors,  aldermen,  recorders,  chamberlains,  or  other 
head  officers,  as  well  of  the  city  of  London  as  of  othei-  cities,  should 
be  of  force,  notwithstanding  32  Hen.  8,  c.  28.  As  to  acknowledg- 
ments by  married  women  in  other  cases  under  the  new  law,  see  Fines 
and  Recoveries. 

Be  it  remembered  that  on  the  day  of  18       per- 

sonally came  before  me  {Mayor)  Lord  Mayor  of  the  City  of 
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No.  XVllI. 

]'^endor. 


London,  the  within-named  (vendor)  and  M.  (wife)  his  wife,  and 
did  then  and  there  severally  own  and  acknge  tlie  within-written 
indre  to  be  their  free  and  voluntary  act  and  deed,  and  the  sd 
M.  being  by  me  the  sd  Lord  Mayor  privately  examined  apart 
from  her  said  husband  did  declare  her  free  and  voluntary  con- 
sent to  the  sd  deed,  and  that  she  exted  the  same  without  fear 
or  force  of  her  sd  husband  or  any  or.  person,  and  that  at  the 
time  she  knew  the  same  to  be  an  absolute  conveye  of  the  este 
within  mentd  to  the  within-named  (purchaser)  and  the  sd  (ven- 
dorl  did  also  acknge  the  name  (his  name)  subscribed  to  the 
receipt  indorsed  upon  the  sd  indre  to  be  his  name  and  hand- 
writing, and  that  he  had  reed  the  conson  money  thin  mentd. 
In  Witness  whof  I  the  sd  Lord  Mayor 


ACQUITTANCES. 


1.  Definition. 

2.  Acknowledgment  not  a  Receipt, 

3.  Form  of  a  Receipt. 


4.  Effect  of  (in  Acquittance. 

5.  Effect  of  last  Receipt. 

6.  Indorsement  of  Payment. 


Definition. 


Acknowledg- 
ment not  a  re- 
ceipt. 


Form  of  a  re- 
ceipt. 


Effect  of  an 
acquittance. 


Sect.  1.  An  acquittance  signifies  a  release  or  discharge  in  writing 
of  a  sum  of  money  or  debt  due.  It  must  be  on  a  stamp,  the  value 
of  which  must  be  according  to  the  amount.  A  receipt  in  full  of  all 
demands  requires  a  IO5.  stamp.  If  it  include  a  release,  it  must  be  on 
a  deed  stamp,  (see  Release). 

2.  A  memorandum  in  these  words,  "  Mr.  T.  has  left  in  my  hands 
,£200,"  has  been  held  not  to  require  a  receipt  stamp,  which  is  only 
necessary  where  the  document  has  been  given  for  or  upon  the  pay- 
ment of  money,  and  in  discharge  of  something  already  due,  Tomkins 
V.  Ashhy,  6  B.  &  C.  541;  see  Dig.  p.  iii.  tit.  Receipts. 

3.  A  receipt  need  be  in  no  particular  form  to  make  it  liable  to  a 
stamp.  If  a  party  on  receiving  payment  writes  the  word  "  Settled," 
he  is  liable  to  the  penalty  for  giving  a  receipt  without  a  stamp,  Span,'' 
forth,  q,  t.  V.  Alexander,  2  Esp.  261. 

4.  An  acquittance,  or  mere  receipt  without  seal,  is  only  evidence 
of  satisfaction,  and  not  conclusive  against  the  party  who  signed  it 
Stratton  v.  Rastall,  T.  R.  366.  But  when  a  man  by  deed  acknow- 
ledges himself  satisfied,  it  is  a  good  plea  in  bar,  without  receiving 
anything,  Ron-ntree  v.  Jacob,  2  Taunt.  141 ;  and  a  court  of  law  can 
only  avoid  the  deed  by  equitable  interference,  Legh  v.  Legh,  1  B.  & 
P.  447;  Shaiffr.  Jackson,  3  B.  &  C.  421.    An  acquittance,  or  re- 
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ceipt  ill  full  of  all  demands,  will  discliurgo  all  debts  except  such  as 
are  on  specialty,  as  bonds,  bills,  and  the  like,  Cro.  Jac.  650. 

5.  Where  there  has  been  a  series  of  dealings,  the  last  receipt  Mill  Effcci  of  last 
be  considered  as  presumptive  evidence  that  all  the  previous  payments  '■^^*^'I''' 
have  been  made,  especially  if  the  receipt  be  in  full  of  all  demands ; 

and  if  under  hand  and  seal,  the  presumption  is  so  strong,  that  the 
party  will  not  be  allowed  to  prove  the  contrary,  Alner  v.  George,  1 
Campb.  392;  3  Chitt.  Comm.  Law,  134. 

6.  Formerly  an  indorsement  of  the  payment  on  a  bond  was  ad-  Indorsement  of 
mitted  in  evidence  to  rebut  tlie  presumption,  that  after  twenty  years  P^^™^"'- 

it  was  satisfied,  Serle  v.  Barrington,  8  Mod.  278 ;  but  now,  by  9 
G.  4,  c.  14,  s.  7,  no  indorsement  or  memorandum  of  payment  on  any 
bill  of  exchange  or  other  writing  will  be  sufficient  evidence  of  pay- 
ment, to  take  the  case  out  of  the  Statute  of  Limitations. 


No.  XX.  No!  XX. 

Mortgage  Mo- 

AcRnowledg merit  of  having  received  Mortgage  Money.  my. 

I  do  hby  acknge  that  I  have  received  this  day  of 

of  the  within-named  (mtgor)  the  sum  of  £  being  in  full  for 

principal  and  int  monies  due  to  me  as  the  exr  of  the  within- 
named  {mtgee)  on  the  within  mtge. 


No.  XXL  No.  XXI. 

.  .  /.        T->  /  11  r  •  /-^  Purchase  Mo' 

Acquittance  for  Purchase  Money  in  a  Conveyance.  ^ey. 

Obs.  Care  should  be  taken  to  have  the  receipt  properly  indorsed, 
as  the  general  acknowledgment  in  the  body  of  the  deed  will  not  be 
conclusive  evidence  of  payment,  Styl.  461 ;  1  Ca.  Chan.  119;  Cojjpen 
V.  Coppen,  2  P.  Wms.  290. 

Received  on  the  day  of  the  date  of  the  within-"" 
written  indre  of  and  from  the  within-named  {"purchaser) 
the  sum  of  one  thousand  pounds  being  the  full  consi- 
deration money  within  mentd  to  be  by  him  pd  to  me. 
Witness  to  the  above-men- 
tioned  payment   and    to    the 
signing  hereof.         C.  D.  A.  B.,  (vendor.) 

E.  F. 


£ 
1000 
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No.  XXIF. 

Stock. 


No.  XXII. 

Another,  where  the  Consideration  is  Stock. 

Received  and   accepted  the  day  and  yr  first  ^ 
within-written  of  and  from  the  within-named  {jmr 
chaser)  the  transfer  of  the  capital  sum  of  £ 
reduced  bank  annuities  being  the  conson  within 
mentioned  to  be  transferred  to  me. 

Witness,  &c.  [see  ante.  No.  XXI.] 


£ 

V.   Reduced 
Annuities. 


No.  XXIII. 

Tiusiees, 


No.  XXIII. 

Acquittance  from   Vendors,  being   Trustees  under  a  Will,  to 
Purchasers  in  equal  Moieties. 
Ohs.  If  there  are  two  releases,  the  receipt  must  refer  to  each. 

We  the  within-named  A.  B.  C.  D.  and  E.  F.  par-  ^ 
ties  to  the  within-written  indenture  do  hby  acknge  to 
have  received  on  the  day  of  the  within-written  indre 
of  and  from  the  within-named  G.  H.  and  I.  K.  the 
sum  of  £  l^eing  the  full  conson  money  within 

mentd  to  be  by  them  pd  to  us,  that  is  one  moiety 
thof  from  the  sd  G.  H.  and  the  or  moiety  thof  from 
the  sd  J.  K.  [//"  there  are  two  releases  add]  And 
for  which  sd  sum  of  £  we  have  also  signed  a  rect 
in  like  manner  on  the  back  of  another  such  indre  of 
release  within- written.] 

Witness,  Sec.  [see  ante,  No.  XXL] 


£ 


ACTS  OF  PARLIAMENT. 


Division  of  Ads  of  I'arUumcnt. 
Local  and  Penonal  Acts. 
Personal  Acts. 
Private  Bills  as  Assurances. 


In  ichat  cases  adopted. 

Mode  of  proceeding  as  to  Private 

Bills. 
How  carried  through. 


t^.,.         f  Sect.  1.  Acts  of  Parliament  are  distinsruished  into  public  and  pri- 

Division  ot  sir 

Acts  of  Parlia-    yate,  and  these  latter  arc  again  distinguished  into  heal  and  jicrsonalj 
Jiient.  ,  1 

or  2)ersonal  merely. 


ACTS  OF  PARLIAMENT.  4] 

Local  and  personal  Acts  coniiireliend  Canal  Acts,  Railway  Acts,  Local  anJ  per- 
Watcnvorks  Acts,  Inclosure  Acts,  and  other  Acts  of  a  like  kind,  '°"^'  '^'^'• 
which,  though  they  frequently  contain  a  clause  declaring  them  ]niblic 
Acts,  are  nevertheless  classed  among  private  bills. 

Personal  Acts  relate  only  to  individuals,  and  to  matters  of  a  purely  Personal  Acts, 
private  nature,  as  the  naturalization  of  private  individuals,  divorce 
bills,  and  the  like,  but  more  especially  ))ills  relating  to  estates,  which 
are  on  that  account  called  Estate  Acts. 

2.  Private  bills  relating  to  estates,  are  a  species  of  assurance  by  Private  bills  as 
matter  of  record,  not  depending  on  the  act  or  consent  of  the  parties  assurances. 
themselves,  but  having  the  sanction  of  a  court  of  record  to  sub- 
stantiate, preserve  and  be  a  perpetual  testimony  of  the  transfer  of 

property  from  one  man  to  another,  or  of  its  establishment  when 
transferred.  They  are  a  common  mode  of  assurance  where  ordinary  In  what  cases 
proceedings  in  courts  of  justice  will  not  avail,  2  Comm.  344,  so  as  to  ^"^"P''""' 
enable  tenants  for  life  to  sell  parts  of  the  estate  to  discharge  incimi- 
brances,  to  remove  and  obviate  difficulties  arising  from  infancy  in 
selling  or  otherwise  disposing  of  their  estates,  to  estaldish  and  confirm 
exchanges,  and  the  like,  1  Wood,  2. 

3.  Private  bills  generally  originate  in  the  House  of  Lords,  where  Mode  of  pro- 
they  are  carried  on  with  great  deliberation  and  caution.  They  are,  private^ bills, 
therefore,  always  referred  to  the  judges  for  their  approbation ;  and 

by  order  of  the  House,  no  private  bill  can  be  read  in  the  House 
imtil  one  of  the  printed  copies  thereof  shall  have  been  delivered  to 
every  person  concerned  in  the  same  bill  before  the  meeting  of  the 
committee  upon  such  bill ;  and  in  case  of  infancy,  the  copy  must  be 
delivered  to  the  guardian  or  next  relation  of  full  age  not  concerned 
or  interested  in  the  passing  of  the  bill,  ib.  4,  5. 

4.  The  first  step  taken  for  the  Ijrinuino;  in  a  private  bill  is  a  iieti-  How  carried 

,       Tx  •  •,  .   ,     .  .    .  ,        /  .       .  1     tlirough. 

tion  to  the  House  ni  which  it  originates,  by  the  parties  interested, 
stating  the  relative  situation  of  the  parties  interested,  and  the  state  of 
their  claims  &c. ;  and  this  petition  must  be  signed  by  all  parties  con- 
cerned in  the  event  of  the  bill,  and  attested  by  two  witnesses,  ib.  4. 
See  further  "Practical  Instructions  for  passing  Private  Bills  through 
both  Houses  of  Parliament.'' 
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No.  XXIV. 
Canal  Act, 


Preamble. 


Proprietors  in- 
corporated. 


Name  of  Com- 
pany. 

Powers  for 
making  the 
canal  and 
works. 


ACTS  OF  PARLIAMENT. 

No.  XXIV. 

Local  Act  {a)  for  making  a  Canal  by  an  incorporated  Company. 

Sect.  1.  Whas  [^liere  state  the  Q^easons  for  making  the  canal, 
and  also  that  it  is  intended  to  communicate  ivith  some  other 
canal  ^c,  as  the  case  may  he']  :  May  it  therefore  please  your 
Majesty,  that  it  may  be  enacted,  and  be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Commons  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  That  (b)  R.  A.  &;c.  [^natnes  of  proprietors  in  alphabetical 
order],  and  their  successors,  executors,  administrators  and  as- 
signs, or  such  of  them  as  shall  from  time  to  time  be  possessed 
of  any  shares  as  thereinafter  provided,  and  their  successors  &c, 
shall  be  and  they  are  hereby  united  into  a  company  for  the 
carrying  on,  completing,  and  maintaining  the  said  intended 
canal  for  barges  &:c.,  according  to  the  powers,  rules,  orders  and 
directions  hereinafter  set  forth  and  expressed  for  that  purpose, 
and  shall  be  one  body  politic  and  corporate,  by  the  name  of  the 
"  Company  of  Proprietors  of  Canal." 

Sect.  2.  And  be  it  further  enacted  (c).  That  it  shall  be  lawful 
for  the  said  Company,  and  they  are  hereby  authorized  and  em- 
powered from  and  after  the  passing  of  this  Act,  to  make,  com- 
plete and  maintain  a  canal  or  navigation,  navigable  and  passable 
for  barges,  boats  and  other  vessels,  from  [^here  describe  the 
place  through  which  the  intended  canal  is  to  pass,  and  any  other 
canals  with  which  it  is  to  communicate,]  and  also  in  like  manner 
to  make  &:c.  reservoirs  [describe  them],  and   also  to  make  &c. 


I 


(«)  This  precedent  of  a  Canal  Act  contains  the  general  provisions  necessary 
to  be  inserted  in  eveiy  Act  incorporating  a  company  for  commercial  purposes, 
and  by  the  omission  of  some  clauses,  and  the  addition  of  others,  may  be  adapted 
to  any  other  Act  of  a  like  kind.  For  the  special  provisions  in  such  other  private 
bills,  see  the  Railway  Act,  post,  No.  XXVII.,  and  a  work  intitled  "  Precedents 
for  Private  Bills." 

(b)  If  the  canal  is  to  be  made  by  commissioners,  say  '•  That  each  and  every 
subscriber  of  £  or  upwards,  towards  the  execution  of  the  said  works,  toge- 
ther with  the  representatives  in  Parliament  of  the  county  of&c,  shall  be  and  are 
hereby  appointed  commissioners." 

(c)  This  is  to  be  repeated  at  the  beginning  of  every  section,  although  omitted 
here. 
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feeders,  locks,  docks,  basins,  and  other  conveniences  for  the  No.  XXI v. 

.         .                  .  Canal  Act, 

said  navigation,  and  to  supply  the  said  canal  and  the  reser- 


voirs,  together  with  the  said  feeders,  &c.,  with  the  floodwaters 
that  may  be  necessary  for  the  purposes  of  the  said  navigation, 
and  to  make,  raise  and  erect  such  steam  engines  and  other 
machineiy  as  may  be  necessary  for  the  purpose  of  supplying  the 
said  canal  &c.  with  water,  to  make  so  many  soughs,  tunnels, 
channels,  feeders,  aqueducts,  headways  and  archways,  as  they 
think  proper,  and  to  cleanse,  scour,  cut,  dig,  open,  deepen, 
enlarge  or  straighten  all  springs,  streams,  brooks  and  water- 
courses, which  by  virtue  of  the  powers  of  this  Act  shall  be 
brouoht  into  or  communicate  with  the  said  reservoirs,  feeders 
&c.,  and  also  for  the  purposes  aforesaid  to  cut  and  raise  the 
banks  of  any  of  the  streams  kc,  and  to  make  proper  trenches 
or  passages  for  water  in  and  upon  the  lands  adjoining,  or  near 
to  the  said  canal  &c.,  and  for  the  purposes  aforesaid,  the  said 
Company,  their  deputies,  and  servants  &c.  are  authorized  to 
enter  into  or  upon  any  lands  of  any  persons,  bodies  politic  or 
collegiate  whatsoever,  and  to  survey  and  take  levels  of  the  same 
or  any  part  thereof,  and  to  set  out  or  ascertain  such  parts 
thereof  as  they  think  it  necessary  and  proper  for  making  the 
said  canal,  reservoirs  kc,  and  also  to  bore,  search  for,  dig,  get,  To  search  for 
remove  and  carry  away,  and  use  earth,  clay,  stone,  soil,  rubbish, 
trees,  roots,  beds  of  gravel,  sand,  or  any  other  matters  dug  or 
got  out  in  making  the  said  canal  &c. ;  and  also  to  remove  earth 
&c.,  or  any  other  matters  which  may  hinder  the  making  or  using 

the  said  canal  &c. ;  also  to  erect  bridoes,  piers,  arches,  tunnels,  1'°  erect 
'  G     '  r         J  '  '  bridges. 

wharfs,  quays,  warehouses,  toll-houses,  watch-houses,  landing 
places,  weighing  beams,  or  other  machineiy,  and  all  such  ways, 
roads,  towing  paths  and  conveniences,  as  and  where  the  said 
Company  may  think  proper,  and  from  time  to  time  to  alter, 
repair,  amend,  divert,  or  discontinue  the  same ;  and  also  to 
make,  maintain,  repair  and  alter  any  fences  or  passages  over, 
under,  or  through  the  said  canal  or  other  channels,  basins, 
locks  kc,  and  all  other  works  in  pursuance  of  and  according  to 
the  true  intent  and  meaning  of  this  Act,  they  the  said  Company 
doing  as  little  damage  as  may  be  in  the  execution  of  the  several 
powers  to  them  hereby  granted,  and  making  satisfaction  in 
manner  hereinafter  mentioned  to  the  several  persons  interested 
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No.  XXIV.     in  the  said  lands  ;  and  this  Act  shall  indemnify  the  said  Com- 
"""      '^''      pany  and  their  deputies,  and  servants  &;c. 
Not  to  take  Sect.  3.  Nothing  in  this  Act  shall  authorize  the  Company  or 

^"  *  persons  acting  under  their  authority  to  take  or  use  the  water  of  any 

Except  the  sur-   rivers  or  streams  su]iplying  any  mills,  except  such  surplus  water 
^  as  shall  in  times  of  floods  be  over  and  above  what  is  sufficient 

for  such  mills  •  but  every  such  river  &:c.,  crossed  or  diverted 
by  the  said  canal,  or  by  any  feeder  Sec,  shall  be  well  and  effec- 
tually tunnelled   or  conducted   under   or  Ijy   the  side   of  said 
canal  kc. 
Appoiiiiment  of       Sect.  4.  For  the  ])urpose  of  ascertaining  when  there  is  more 
ceftain^surplur   than  Sufficient  Avater  to  sup])ly  the  said  mills,  A.  B.  of  &c.,  a 
^^'^*^'-  civil  engineer,  on  the  part  of  the  owner  of  such  mills,  and  C.  D. 

of  &c.  on  the  part  of  the  said  Company,  is  hereby  appointed  to 
gauge   and   determine  what   rpiantity  of  water  is  a  sufficient 
supply,  and  their  award  shall  be  binding  upon  the  same  parties ; 
Awaid.  and  by  their  award  they  shall  direct  the  situations  where  proper, 

gauges  or  weirs  shall  be  placed  upon  the  said  rivers,  brooks, 
rivulets,  watercourses,  streams  of  water  or  springs  respectively 
for  the  supply  of  such  mills ;  and  within  three  calendar  months 
from  the  passing  of  this  Act,  they  are  hereby  required  to  nomi- 
Umpirc.  nate  some  indifferent  person  as  umpire  to  decide  any  matter  in 

difference  between  them;  and  within  fifteen  months  from  the 
passing  this  Act  sluill  make  their  award  in  writing;  and  in  case 
of  any  difference  of  opinion,  tliey  are  recpiired  within  ten  days 
from  the  making  their  award  to  certify  in  writing  the  matters 
of  difference  to  the  said  umpire,  who  within  three  calendar 
months  from  the  delivery  of  the  said  certificate  shall,  by  Avriting 
under  his  hand,  award  and  settle  all  such  matteis. 

Sect.  5,  6.  In  case  either  of  the  engineers  so  appointed  die  be- 
fore making  his  award,  or  neglect  or  refuse  to  act  for  the  space 
of  three  calendar  months,  another  engineer  may  be  appointed 
by  the  party  whose  engineer  has  died  or  so  refused  to  act,  and 
the  newly  appointed  engineer  shall  have  the  same  powers  in  all 
respects ;  and  in  case  the  umpire  die,  or  refuse  or  neglect  to  act 
for  the  space  of  one  month,  then  the  two  engineers  shall  appoint 
another  person,  who  shall  have  full  power  to  act  as  umpire. 
Erecting  gauges  Sect.  7.  And  all  gauges  or  weirs  so  directed  by  the  engineers 
to  be  made  and  set  up  shall  be  erected  and  completed  by  the 


or  weirs. 
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said  Company  witliin  such  times  as  shall  by  the  award  of  the      xo.  xxiv. 

engineers  be  directed ;    and  the  said  Company  shall   for  ever  """   ^'''^'  . 

afterwards  maintain  and  keep  the  same  in  good  and  substantial 
repair. 

Sect.  8.  And  the  said  Company  shall  not  under  any  pretence 
whatsoever  take  or  use,  or  suffer  to  be  taken  or  used  for  the 
said  canal  &;c.,  or  any  feeder  kc,  any  such  surplus  water  as 
aforesaid,  except  for  the  purposes  of  executing  the  works  of  the 
said  canal,  until  the  gauges  or  weirs  be  actually  made  and  set 
up. 

Sect.  9.  Every  aw'ard  in  writing,  with  the  plans  and  sections  imolment  of 
thereunto  annexed,  shall  be  inrolled  within  six  calendar  months  ^^^^'^  * 
with  the  clerk  of  the  peace,  and  copies  of  the  same  shall  be 
allowed  in  all  courts  as  legal  evidence. 

Sect.  10.  All  charges  and  expences  of  the  said  engineers  and 
umpire,  as  also  those  of  inrolling  the  awards,  shall  be  borne  by 
the  said  Company. 

Sect.  11.  And  it  shall  be  lawful  for  the  owners  and  occupiers  Piovision  as  to 
of  the  several  mills  upon  the  said  rivers  &c.,  by  writing  under  "'  ^' 
their  hands,  at  any  meeting  to  be  convened  in  pursuance  of  any 
notice  given  by  advertisement  at  least  ten  days  previously,  and 
at  which  not  fewer  than  three  shall  be  present,  to  appoint  an 
agent  to  inspect  the  gauges  from  time  to  time ;  and  such  agent 
shall  be  paid  by  the  Company. 

Sect.  12.  All  persons  interested  in  the  said  rivers  &c.  may 
repair  damages  at  the  expence  of  the  Company. 

Sect.  13.  Maps  and  plans  describing  the  lines  of  the  said  Deposit  of 
canal,  reservoirs  &;c.,  and  the  lands  through  which  they  pass,  ^' '' '  *" 
shall  be  deposited  with  the  clerk  of  the  peace ;  and  all  persons 
interested  therein  shall  have  liberty  to  inspect  the  same  and 
make  extracts  therefrom  and  copies  thereof  on  payment  of  one 
shilling  for  each  time  of  inspection,  and  sixpence  for  every  copy 
of  one  hundred  w^ords ;  and  such  copies  are  hereby  declared 
good  evidence. 

Sect.  14.  Nothing  in  this  Act  shall  extend  to  authorize  the  Not  to  damage 
said   Company  to  take,   use  or  damage   any   house  or  other  without  consent 
building,  or  any  park,  avenue,  planted  walk,  lawn,  or  pleasure  "'^ o^ner. 
ground,  nor  any  yard,  garden  or  orchard,  without  the  consent 
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No.  XXIV. 

Canal  Act. 

Divertingbiooks 
or  loads. 


Breadth  of 
canal  &c. 


Bodies  politic 
empowered  to 
sell. 


in  writing  of  the  respective  owners  and  occupiers  thereof,  other 
than  such  as  are  specified  in  the  schedule  to  this  Act  annexed. 

Sect.  15.  In  all  cases  where  it  is  found  necessary  for  the 
purposes  of  this  Act  to  divert  or  turn  any  brook,  stream  or 
watercourse,  or  to  cut  through  or  injure  any  carriage  or  horse- 
road,  or  footway,  either  public  or  private,  or  to  take  down  or 
injure  any  bridge,  so  as  to  render  the  same  impassable  or  incon- 
vient  for  travellers  or  carriages,  the  said  Company  shall  at  their 
own  expence  make  a  cut  or  channel  for  such  brook  &c.,  or  a 
temporary  bridge  of  no  less  width;  and  when  such  cut  or 
channel  is  completed,  the  fee  simple  of  the  same  shall  be  vested 
in  the  said  Company ;  and  such  bridge  so  to  be  built  or  other- 
wise enlarged,  and  such  road  or  footway  so  to  be  altered  as 
aforesaid,  shall  be  ever  thereafter  repaired  by  the  parties  bound 
to  repair  the  old  bridge. 

Sect.  16.  The  lands  or  grounds  taken  and  used  for  the  said 
canal,  and  the  towing  paths,  banks  and  side  drains  thereof,  and 
the  ditches  and  fences  for  such  towing  paths  &c.  shall  not 
exceed  yards  in  breadth,  measured  horizontally,  except 

&c.  [here  state  any  exceptions]. 

Sect.  17.  After  any  lands,  grounds  or  hereditaments,  have 
been  set  out  and  ascertained  for  making  or  improving  the  said 
canal  and  the  reservoirs  &:c.,  it  shall  be  lawful  for  all  bodies 
politic,  corporate  or  collegeate,  or  corporations  aggregate  or 
sole,  tenants  for  life  or  in  tail,  or  for  persons  having  any  other 
partial  or  qualified  estate  or  interest,  husbands,  guardians,  trus- 
tees, executors  and  administrators,  and  all  other  trustees  or 
persons  whomsoever,  not  only  for  and  on  behalf  of  themselves, 
their  heirs  and  successors,  but  also  for  and  on  behalf  of  all 
other  persons  entitled  in  reversion,  remainder  and  expectancy 
after  them,  if  incapacitated ;  and  for  or  on  behalf  of  their 
cestui  que  trusts,  whether  infants,  issue  unborn,  lunatics,  idiots, 
femes  covert,  and  to  and  for  all  femes  covert  possessed  of  or 
interested  in  their  own  right,  or  intitled  to  dower  or  other 
interest  therein,  and  for  all  persons  whomsoever  seised  or  pos- 
sessed of  or  interested  in  any  lands,  grounds  or  hereditaments, 
set  out  and  ascertained  for  the  purposes  aforesaid,  to  contract 
with  the  said  Company  to  sell  and  convey  the  same  to  them, 
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and  all  contracts,  sales,  conveyances  and  assurances  shall  be     Xo.  xxiv. 
made  at  the  expence  of  the  said  Company,  accordino-  to  the      ^"""'  ''^^^' 
following  form,  or  as  near  thereto  as  the  circumstances  will 
admit,  videlicet. 

"  I,  ,  of  ,  in  consideration  of  the  sum  of  £  Form  of  con- 

to  me  by  the  said  Company  of  Proprietors  of  paid,  do  hereby  in  ^^y^"*^^- 

pursuance  and  by  virtue  of  the  power  in  that  behalf  contained  in  the 
Act  passed  in  ,  intituled  [set  out  title  of  Act  fullyl,  grant, 

release,  assign,  and  confirm  \or  "  convey"],  unto  the  said  Company 
and  their  successors,  All  &c.  [describe  parcels  fully],  and  all  my 
estate,  right,  title  and  interest  therein  [or  "  to  and  in  the  same  and 
every  part  thereof"] :  To  Hold  unto  and  to  the  use  of  the  said  Com- 
pany and  their  successors  for  ever  according  to  the  true  intent  and 
meaning  of  the  said  Act.  In  IVitness  whereof  I  have  hereunto  set  my 
hand  and  seal  the  day  of  ,  in  the  year  of  our  Lord         ." 

And  all  such  contracts,  sales  &:c.,  shall  be  good,  valid  and 
effectual  in  the  law  to  all  intents  and  purposes,  and  shall  ope- 
rate and  enure  as  a  merger  of  all  outstanding  terms,  and  as  a 
complete  bar  to  all  estates  tail  and  other  estates,  rights,  titles, 
trusts  and  interests  whatsoever  [or  "  be  held  and  enjoyed  abso- 
lutely freed  and  discharged  from  all  estates  &c."] 

Sect.  18.  If  any  contract  be  entered  into  for  the  sale  of  any  Sale  of  copyhold 
lands  of  copyhold  tenure,  to  be  purchased  for  the  purposes  of 
this  Act,  the  same  shall  be  executed  by  surrender  thereof  in  the 
court  of  the  manor  of  which  the  same  are  holden,  and  shall 
continue  subject  to  the  same  fines,  rents  and  services,  as  are 
due  and  payable  and  of  right  accustomed,  in  the  same  manner 
as  if  this  Act  had  not  been  made,  unless  the  lord  of  the  said 
manor  be  willing  to  enfranchise  the  same,  notwithstanding  he 
is  intitled  to  the  same  for  a  less  interest  than  an  estate  of  inhe- 
ritance in  fee-simple ;  but  inasmuch  as  the  vesting  such  copy- 
hold premises  in  the  said  Company  would  prevent  such  lord 
from  receiving  the  benefit  of  fines,  heriots  and  other  services 
due  upon  death,  descent  or  alienation,  in  like  manner  as  he 
could  have  done  in  case  such  copyhold  or  customary  premises 
had  continued  to  be  the  property  of  individuals,  the  said  lord, 
in  case  he  decline  to  enfranchise  the  respective  parcels  of  copy- 
hold land,  shall  be  intitled  to  a  reasonable  recompence  and 
satisfaction  for  the  loss  of  such  fines  &c.,  which  recompence,  if 
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No.  XXIV.  not  settled  by  agreement  between  the  parties,  shall  be  ascev- 
Canal  Act.  i^[i^q(\  jjy  ^\^q  verdict  of  a  jury,  as  is  directed  by  this  Act. 
Conveyance  of  Sect.  19.  In  all  cases  where  there  is  occasion  for  the  purposes 
[oi-jrof"manors.  of  this  Act  to  cut  through  any  part  of  any  common  or  waste 
grounds  or  other  lands  charged  with  the  rights  of  common,  the 
conveyance  thereof  by  any  body  politic,  or  person  having  such 
or  the  like  interest  in  the  manor,  shall  be  a  good  and  sufficient 
conveyance  to  the  said  Company  for  the  purpose  of  vesting  in 
them  the  fee  simple  of  such  commons  or  waste  ground,  as  fully 
and  effectually  as  if  every  person  having  any  right  of  common 
had  joined  in  and  executed  such  conveyance;  and  the  com- 
pensation to  be  paid  by  such  Company  for  any  right  of  common 
upon  such  commons  or  waste  grounds  shall  be  paid  to  the 
churchwardens  of  the  respective  townships  or  parishes  wherein 
such  commons  &:c.  are  situate,  or  where  such  rights  are  taken 
out  of  any  other  lands  than  such  commons  &:c.,  the  compensa- 
tion shall  be  paid  to  the  person  having  such  estate  or  interest 
as  aforesaid  in  the  said  rights  of  common  or  in  the  lands  where- 
unto  the  same  are  appendant  or  appurtenant,  or  the  same  shall 
be  deposited  in  the  Bank  of  England ;  provided,  that  in  cases 
where  any  such  manor  is  vested  in  freeholders  or  inhabitants  at 
large,  or  in  any  greater  number  of  persons  than  four,  or  where 
it  is  not  known  to  what  lord  the  manor  belongs,  or  in  what 
manor  such  common  or  waste  ground  is  situated,  the  conveyance 
by  four  at  least  of  the  freeholders,  whose  estates  have  common 
right  in  such  common  or  waste  ground,  and  whose  estates  are 
assessed  yearly  to  the  poor  rates  to  three-fifths  at  least  of  the 
whole  property  in  each  of  the  said  townships  or  parishes  which 
have  such  common  right,  shall  be  a  good  and  sufficient  convey- 
ance. 
Power  to  pur-  Sect.  20.  In  cases  not  falling  under  the  provisions  herein- 
severed  by  before  contained,  where  lands  may  be  cut  through  for  the  pur- 
canal,  poses  of  this  Act  to  the  detriment  of  the  owner,  it  shall  be 
lawful  for  the  said  Company  to  contract  for  the  purchase  of 
such  lands. 
Tower  of  resale.  Sect.  21.  And  it  shall  be  lawful  for  the  said  Company  to 
resell  all  such  lands  as  they  have  purchased,  not  wanted  for  the 
said  canal ;  provided,  that  the  offer  of  resale  shall  first  be  made 
to  the  owners  of  the  adjoining  lands  at  a  price  to  be  fixed  on  by 
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the   said   Company;    provided   also,  that  where  such  owners     No.  xxiv. 
cannot  be  found,  the  said  Company  are  hereby  authorized  and  — """     --'_ 
required  to  advertise  such  offer  three  successive  weeks  in  some 
newspaper  published  in  the  county  where  such  lands  are  situate, 
or  in  case  there  he  no  such  paper,  then  in  the  London  Gazette. 

Sect.  22.  Wherever  the  course  of  any  road  is  altered  in  pur-  Sale  of  old  road, 
suance  of  this  Act,  and  a  new  road  or  way  opened,  the  offer  of 
the  old  road  shall  be  made  to  the  owners  of  the  land  used  for 
the  purpose  of  making  such  new  road,  and  in  case  they  are 
desirous  of  purchasing  the  same,  but  parties  cannot  agree  upon 
the  price  to  be  given  for  the  same,  the  value  thereof  shall  be 
ascertained  by  the  verdict  of  a  jury  in  the  manner  hereinafter 
directed ;  and  in  case  such  owner  refuse  to  pay  the  purchase 
money  upon  demand  made  thereof  by  the  clerk  to  the  Company 
and  tender  of  conveyance,  the  same  may  be  recovered  by  action 
of  debt  or  on  the  case  in  any  of  her  Majesty's  courts  of  record 
at  Westminster,  and  in  case  owner  decline  to  purchase  such 
old  road,  affidavit  of  such  refusal  shall  be  made  before  one  of 
the  masters  of  the  High  Court  of  Chancery,  or  before  a  justice 
of  peace  for  the  county,  by  some  person  no  way  interested  in 
the  said  premises,  which  affidavit  shall  be  proof  that  such  offer 
was  made  and  refused. 

Sect.  23.  In  all  grants  and  conveyances  to  be  made  by  the  Effect  of  tlie 
said  Company  in  pursuance  of  this  Act,  the  words  "  grant,  bargain,  sell."' 
bargain  and  sell,"  shall  be  deemed  to  amount  to  and  shall  ope- 
rate as  covenants  to  the  grantee  or  other  purchaser,  his  heirs.  Covenants  for 
executors,  administrators  and  assigns,  from  the  said  Company, 
for  themselves  and  their  successors,  that,  notwithstanding  any 
act  by  them  done,  they  were  at  the  time  of  the  execution  of 
such  grant  or  other  conveyance  respectively  seised  of  the  here- 
ditaments and  premises  thereby  granted,  bargained  and  sold,  of 
an  indefeasible  estate  of  inheritance  in  fee  simple,  free  from 
incumbrances,  for  quiet  enjoyment  thereof  against  the  said 
Company,  their  successors  and  assigns,  and  all  claiming  under 
them,  and  that  all  purchasers  shall  be  indemnified  and  saved 
harmless  by  the  said  Company  and  their  successors  from  all 
incumbrances  by  the  said  Company  and  all  claiming  under 
them;  also  for  further  assurance  of  such  lands  by  the  said 
Company,  their  successors  kc,  and  all  claiming  under  them, 

VOL.  I.  E 
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Xo.  XXIV.  unless  the  same  be  restrained  and  limited  by  express  particular 
^"""'^  ^''''  words  contained  in  such  grants;  and  that  such  grantees  or 
other  ])urchasers,  their  heirs,  executors,  administrators  and 
assigns  respectively  may,  in  any  action  to  be  brought,  assign  a 
breach  or  breaches  thereupon,  as  they  might  do  in  case  such 
covenants  were  expresssly  inserted  in  such  grants  and  convey- 
ances respectively. 

Sect.  24.  All  and  every  the  sum  or  sums  of  money  received 
by  the  said  Company,  as  the  consideration  for  any  such  sale, 
shall  be  applied  for  the  same  or  like  purposes  as  the  money 
hereby  authorized  to  be  raised  is  to  be  applied. 

Satisfaction  to  Sect.  25.  All  bodies  politic,  and  other  persons  hereinbefore 
capacitated  to  sell  and  convey  lands,  may  accept  and  receive 
satisfaction,  directed  to  be  made  in  gross  sums  [and  not  by  way 
of  annual  rents]  {a),  for  any  damages  to  be  sustained  in  making 
and  completing  the  said  works  hereinbefore  authorized  to  be 
made ;  and  in  case  the  said  Company  and  the  said  parties 
interested  in  said  lands  do  not  agree  as  to  the  amount  of  such 
satisfaction,  the  same  shall  be  ascertained  by  a  jury,  as  is  here- 
inafter directed. 

Settling  differ-         Sect.  26.  And  for  settling  all  diiferences  between  the  said 

cnccs  rcsDBCtin*'" 

satisfaction.  °  Company  and  the  several  owners  or  persons  interested  in  the 
said  lands  Sec.  taken,  used,  or  damaged,  in  the  execution  of  the 
power  hereby  granted,  touching  the  purchase  money  or  recom- 
pence  to  be  made  for  the  same,  if  any  person  or  body  politic  so 
interested  refuse  to  accept  the  same,  and  give  notice  thereof  in 
writing  to  the  said  Company  within  fourteen  days  after  offer 
made  in  writing  by  the  said  Company  or  their  agent,  and  the 
parties  giving  such  notice  thereon  request  that  the  matter  may 
be  submitted  to  the  determination  of  a  jury ;  or  if  any  such 
person  &c.  neglect  or  refuse  to  treat  with  the  said  Company, 
then  they  or  their  committee  of  management  are  hereby  em- 


(a)  Where  glebe  lands  or  tithes  are  authorized  to  be  taken,  the  satisfaction  is 
usually  required  to  be  annual,  as  in  the  following  form  :  "  Nothing  herein  con- 
tained shall  be  construed  to  extend  to  enable  the  said  Company  to  make  satis- 
faction or  compensation  for  the  purchase  of  any  lands  to  be  taken  for  the  purposes 
of  this  Act,  or  for  any  damages  done  in  the  execution  thereof,  to  any  persons 
or  body  politic,  by  any  annual  rent,  save  and  except  to  spiritual  persons  and  their 
lessees  [or  '  save  and  except  to  such  persons  as  shall  be  herein  expressly  named']." 
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powered  from  time  to  time  to  issue  warrants  under  their  common  No.  xxiv. 
seal  to  the  sheriff  of  the  county  in  which  such  lands  are  situate,  — — — ^  - 
or  in  case  such  sheriff  happen  to  be  one  of  such  Company,  or 
enjoy  any  office  of  trust  under  them,  or  be  otherwise  interested 
in  the  matter  in  question,  then  to  any  one  of  the  coroners  of  the 
same  county  not  interested  as  aforesaid,  or  if  all  the  coroners 
be  so  interested,  then  to  the  last  person  who  tilled  the  office  of 
sheriff,  and  is  not  so  interested  as  aforesaid,  commanding  such 
sheriff  &c.  to  impannel  a  jury,  and  such  sheriff  &c.  is  hereby  impannelling 
authorized  and  required  to  return  a  jury  of  at  least  eighteen  J'^''^' 
sufficient  and  indifferent  men  to  appear  before  the  said  sheriff, 
undersherifi',  coroner  or  other  person  at  such  time  and  place  as 
is  in  the  warrant  mentioned ;  and  in  case  a  sufficient  number 
of  jurymen  do  not  appear,  the  said  sheriff  &:c.  shall  return  other 
honest  and  indifferent  men;  and  all  parties  shall  have  their 
challenges  against  any  of  the  said  juiymen,  but  shall  not 
challenge  the  array ;  and  the  said  sheriff  &c.  is  hereby  em- 
powered and  required  to  call  before  him  all  persons  thought 
necessary  to  be  examined  as  witnesses  touching  the  matters  in 
question,  and  may  order  any  six  of  the  juiy,  or  more,  to  view 
the  place  or  matter  in  controversy ;  and  such  jury  upon  their 
oaths  shall  inquire  of,  assess  and  ascertain  the  sums  of  money 
to  be  paid  for  the  purchase  of  such  lands,  or  by  way  of  recom- 
pence  for  damages  already  so  occasioned  as  aforesaid,  as  also 
for  such  as  may  hereafter  be  occasioned,  and  the  shei'iff  &c. 
shall  accordingly  give  judgment  for  such  purchase  money  or 
recompence  as  shall  be  assessed  by  the  jury;  w^hich  said  verdict 
and  judgment  shall  be  binding  and  conclusive  upon  all  parties; 
provided,  that  not  less  than  ten  days'  notice  in  writing  of  the 
time  and  place  of  meeting  of  the  said  jury  shall  be  given  by  the 
clerk  of  the  said  Company  to  the  party  or  parties  with  whom 
such  controversy  shall  arise,  by  leaving  such  notice  at  the 
dwelling  of  such  person,  or  of  the  clerk  or  agent  of  any  such 
body  politic,  or  with  some  tenant  or  occupier  of  the  premises  to 
be  valued. 

Sect.  27.  If  any  sheriff  &c.  make  default  in  the  premises,  he  Penalty  on  she- 
shall  forfeit  for  every  such  offence  the  sum  of  50/. ;  and  if  any  andwiin^esses. 
person  returned  upon  such  jury  do  not  appear,  without  having 
sufficient   excuse,   or  appearing,   refuse   to  be  sworn   [or,  if  a 

e2 
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No,  XXIV.     Quaker,  to  make  his  solemn  affirmation],  or  to  give  his  verdict, 
'lai ^_  or  otherwise  misbehave  himself;  and  if  any  person  summoned 


as  a  witness  refuse  to  be  sworn  &c.,  or  to  give  his  evidence,  then 
in  every  such  case  the  person  so  offending  shall  forfeit  the  sum 
of  lOL,  to  be  levied  by  warrant  under  the  hand  and  seal  of  one 
justice  of  the  peace,  by  distress  and  sale  of  the  goods  and  chat- 
tels of  the  person  so  offending. 

Costs.  Sect.  28.  In   every  case  where  a  verdict  is  given  for  more 

money  than  had  been  offered  by  the  said  Company,  or  where 
by  reason  of  absence  in  foreign  countries,  or  other  impediment 
or  disability,  the  reasonable  expences  of  impannelling  the  jury 
shall  be  defrayed  by  them ;  and  in  case  the  same  be  not  paid 
within  five  days  after  demand  thereof  made,  the  same  may  be 
levied  by  virtue  of  the  warrant  of  any  justice  of  the  peace  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said  Company ; 
but  if  verdict  be  given  for  the  same,  or  a  less  sum  than  had 
been  offered,  then  in  all  such  cases  [except  as  above  excepted] 
the  above-named  costs  shall  be  settled  by  the  said  sheriff  8cc.  in 
manner  following,  that  is  to  say,  one  moiety  thereof  by  the  said 
Company,  and  the  other  moiety  by  the  party  with  whom  the 
said  Company  have  the  dispute ;  which  costs  and  charges  shall 
be  deducted  out  of  the  money  so  assessed ;  and  in  case  no 
compensation  be  given  by  the  jury,  where  the  dispute  is  for 
compensation  only,  such  costs  may  be  recovered  by  the  said 
Company  by  such  ways  and  means  as  are  provided  for  the 
recovery  of  any  penalty  or  forfeiture  by  this  Act. 

Persons  re-  Sect.  29.  Every  person  having  any  controversy  with  the  said 

quiring  juries  to    „  j.    ■      •  j    r 

enter  into  bonds,  t^ompany  may,  before  any  warrant  is  issued  for  summonmg  a 
jury,  be  obliged  to  enter  into  a  bond,  with  two  sufficient  sureties, 
to  the  treasurer  (or  "  clerk")  of  the  said  Company,  in  a  penalty 
of  100/.,  to  prosecute  his  complaint,  and  to  bear  and  pay  such 
costs  and  charges  as  shall  fall  on  him ;  and  the  said  Company 
shall  not  be  obliged  to  receive  any  complaint  of  damage  sus- 
tained, unless  notice  thereof  be  given  to  them  within  the  space 
of  six  calendar  months  next  after  the  injury  has  ceased. 

Mortgagees  to  Sect.  30.  All  and  every  person  or  persons,  body  or  bodies 
politic,  having  any  mortgage  on  any  lands  &c.  to  be  taken  and 
used  for  the  purposes  of  this  Act  [not  being  in  possession  thereof 
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by  virtue  of  such  mortgage],  shall  on  payment  or  tender  of  the     No,  xxiv. 

■,  1    .  ,  ,  I'll  Catial  Act, 

prmcipal  money  and  mterest  (hie  thereon,  together  with  the 

amount  of  six  calendar  months'  interest  by  the  said  Company, 
their  clerks  or  agents,  immediately  convey,  assign  or  transfer, 
such  mortgage  to  the  said  Company,  or  to  such  person  as  they 
shall  appoint :  Provided  always,  that  in  case  the  sum  due  for 
principal  and  interest  exceed  the  real  value  of  the  premises,  the 
said  Company  shall  not  be  liable  to  pay  to  mortgagee  more  than 
such  real  value  of  the  premises  so  ascertained  as  aforesaid; 
provided  also,  that  in  case  the  mortgagee  neglect  or  refuse  to 
convey  as  aforesaid,  then  upon  payment  of  the  ])rincipal  money 
and  interest  into  the  Bank  of  England,  within  six  months  from 
the  day  of  giving  notice  of  their  intention  to  pay  off  the  mort- 
gage, all  the  estate,  right,  title,  interest,  use,  trust  and  property, 
claim  and  demand  of  the  mortgagee,  or  of  the  mortgagor,  and 
every  person  claiming  under  him  shall  vest  in  the  said  Company, 
and  they  shall  be  deemed  to  be  in  actual  possession ;  provided 
also,  that  in  case  such  mortgage  comprise  other  lands  than  those 
so  purchased,  such  mortgagee  shall  upon  payment  or  tender  of 
the  sum  ascertained  to  be  the  value  of  the  said  lands  &c.,  forth- 
with convey,  assign  and  transfer  his  interest  to  the  said  Com- 
pany, and  in  default  of  his  so  doing,  and  upon  payment  of  such 
money  into  the  Bank  of  England,  the  interest  (fee.  of  the  mort- 
gagee shall  vest  in  the  said  Company. 

Sect.  31.  Where  money  is  paid  for  any  lands  <fec.  belonging  Application  of 
to  any  corporation,  and  the  same  amounts  to  200/.,  such  sum  compensat'i'on 
shall  with  all  convenient  speed  be  paid  into  the  Bank  of  Eng- 
land in  the  name  and  with  the  privity  of  the  accountant-general 
of  the  Court  of  Chancery  (b),  to  be  placed  to  his  account,  "  £Jx 
parte  the  Comjuimj  of  ,"  pursuant  to  the  method  pre- 

scribed by  an  Act  made  in  the  twelfth  year  of  the  reign  of  his 
late  Majesty  King  George  the  First  [12  G.  1,  c.  32],  and 
according  to  another  Act  &c.  [12  G.  2,  c.  24],  and  the  general 
orders  of  the  said  court,  and  without  fee  or  reward,  to  the  intent 
that  such  money  be  apphed,  under  the  direction  and  with  the 
approbation  of  the  said  court,  to  be  signified  by  an  order  made 


oney  vlien  it 
amounts  to 200/. 


(6)  Before  the  4  &  5  Vict.  sess.  2,  c.  o,  abolishing  the  equity  jurisdiction  of 
the  Court  of  Exchequer,  these  proceedings  were  usually  carried  on  in  that  court. 
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No.  .\Xl\.     Upon  II  petition  to  be  preferred  iu  a  sumniury  way  by  the  per- 
son  who  would  have  been  intitled  to  the  rents  and  profits  of 


the  said  lands,  in  the  jiurchase  of  the  land  tax,  or  towards  the 
discharge  of  any  debts  or  other  incumbrances  affecting  the 
same  or  other  lands  &c.,  as  the  said  court  shall  authorize  to  be 
paid ;  or  where  such  money  is  not  so  applied,  then  the  same 
shall  be  laid  out  and  invested,  under  the  hke  direction  and 
approbation  of  the  said  court,  in  the  purchase  of  other  lands, 
which  shall  be  conveyed  to,  for  and  upon  such  and  the  like 
uses,  intents,  purposes  and  trusts,  as  the  lands  &c.  so  taken  as 
aforesaid  stood  settled  and  limited ;  and  in  the  meantime  and 
until  such  purchase  be  made,  the  said  money  shall,  by  order  of 
the  said  court,  be  invested  by  the  said  accountant-general  in 
his  name,  in  the  purchase  of  the  three  per  cent,  reduced  Bank 
Annuities,  and  the  dividends  thereof  shall  be  paid  by  order  of 
the  court  to  the  person  who  would  have  been  intitled  to  the 
rents  and  profits  of  the  said  lands  &c. 
When  less  than       gect.  32.  If  the  money  so  awarded  is  less  than  200/.,  and 

200/.,  and  ex- 

ceecling20/.  more  than  20/.,  the  same  shall,  at  the  option  of  the  person 
intitled  &;c.,  be  paid  into  the  Bank  of  England  &c.  {as  before), 
or  be  paid  to  two  trustees  nominated  by  such  person,  and  the 
principal  and  dividends  shall  be  applied  by  them  in  like  manner 
as  is  hereinbefore  directed  with  respect  to  the  money  paid  into 
the  Bank  of  England. 

When  less  than       Sect.  33.  Where  the  sum  awarded  is  less  than  20/.,  the  same 

20/. 

shall  be  applied  to  the  use  of  the  person  intitled,  or  in  case 

of  infancy  or  lunacy  the  same  shall  be  paid  to  guardian  or 

committee,  for  the  use  and  benefit  of  such  person. 

Disputed  title.  Sect.  34.  In  case  the  person  to  whom  such  sum  of  money  is 
awarded  refuses  to  accept  the  same,  or  is  unable  to  make  out  a 
good  title  to  the  premises,  or  cannot  be  found,  such  sum  shall 
be  paid  into  the  Bank  of  England,  in  the  name  &:c.  (see  above) ; 
and  where  any  question  arises  touching  the  title,  the  person 
who  has  been  in  possession  shall  be  deemed  to  have  been  law- 
fully intitled,  until  the  contrary  be  shewn  to  the  court,  and  the 
di\ndend  or  interest  of  the  Bank  Annuities  shall  be  paid  and 
applied  accordingly. 

Expences  of  Sect.  35.  In  cases  where  money  is  ordered  to  be  paid  into 

purch&iscs* 

the  Bank  of  England,  it  shall  be  lawful  for  the  Court  of  Chan- 
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eery  to  order  the  expences  of"  all  purchases  from  time  to  time  to     i^'o.  xxiv. 
be  paid  by  the  said  Company. 

Sect.  36.  Nothing  herein  contained  shall  extend  to  defeat,  Right  to  mines 
prejudice  or  affect  the  right  of  the  lord  of  any  manor,  or  the  ^' 
owner  of  any  lands  or  grounds  through  which  the  canal  or  any 
reservoirs  &:c.  are  made,  to  the  mines  and  minerals  lying  under 
such  lands  and  grounds,  but  all  such  mines  or  minerals  are 
hereby  reserved  to  such  lord  or  owner,  and  it  shall  be  lawful 
for  him  (subject  to  the  restrictions  herein  contained)  to  work 
the  same,  but  so  as  not  to  injure,  prejudice  or  obstruct  the 
intended  canal,  towing  paths  &;c. ;  provided,  that  such  owners  Liberty  to  work 
of  mines  shall  have  full  liberty  to  cut  and  drive  such  gateways  '  "^'nes. 
or  levels,  and  such  headings,  airways  and  waterways,  as  may 
be  necessary  for  working  the  other  parts  of  such  mines,  so  as 
such  gateways  or  levels  do  not  exceed  four  feet  six  inches  in 
breadth,  and  six  feet  in  height,  and  such  headings,  airways  or 
waterways,  do  not  exceed  three  feet  in  width,  and  three  feet 
six  inches  in  height,  and  that  none  of  the  said  gateways  or 
levels,  headings,  airways  or  waterways,  be  nearer  to  each  other 
than  five  yards,  and  that  the  same  be  made  under  the  direction 
and  inspection  of  the  engineer  of  the  said  Company,  and  be 
afterwards  used  and  enjoyed  without  injury  or  prejudice  to  the 
said  canal,  reservoirs  or  other  works. 

Sect.  37.  For  the  better  discovering  where  mines  are  worked  Working  mines 

contrary  to  this 

contrary  to  this  Act,  the  said  Company  are  hereby  empowered  to  Act,  how  dis- 
enter  upon  any  lands  or  grounds  through  or  near  which  the 
said  canal  or  works  pass,  wherein  any  mines  may  be  dug  or 
opened,  and  there  to  view,  search,  measure,  latch,  and  use  all 
other  means  for  discovering  the  distance  of  the  canal  and  other 
works  from  the  working  part  of  such  mines ;  and  for  those 
purposes  to  make  use  of  the  ropes,  windlasses,  and  other  ma- 
chinery belonging  to  the  owners  or  workers  of  such  mines,  for 
the  purpose  of  descending  into  and  ascending  from  such  works 
or  mines,  and  examining  the  state  thereof;  and  in  case  it  ap- 
pears that  any  such  mines  have  been  worked  contrary  to  the 
directions  of  this  Act,  it  shall  be  lawful  for  the  said  Company, 
and  their  agents,  servants  and  workmen,  at  the  expence,  costs 
and  charges  of  the  owner  of  such  mine,  to  enter  into  and  upon 
all  such  mines  and  works,  and  from  time  to  time  to  use  all 
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necessary  and  reasonable  ways  and  means  for  repairing,  sup- 
porting,  and  making  safe  the  said  canal  and  other  works. 

Sect.  38.  It  shall  be  lawful  for  the  said  Company  to  raise  and 
contribute  among  themselves,  in  such  proportions  as  to  them 
seem  meet  and  convenient,  such  sums  of  money  as  they  think 
necessary  for  the  completing  the  said  canal  kc,  not  exceeding 
in  the  whole  the  sum  of  £  ,  and  the  same  shall  be  divided 

into  parts  or  shares,  to  be  numbered  in  progression;  and 

the  money  so  raised  shall  be  applied  first  in  payment  of  the 
costs  and  charges  of  obtaining  this  Act,  making  the  proper 
surveys,  plans  and  estimates,  and  providing  all  matters  pre- 
paratory thereto,  and  all  the  residue  of  such  money  shall  be 
applied  towards  the  carrying  on  and  completing  the  said  canal 
and  other  works. 

Sect.  39.  All  shares  of  all  persons  in  the  said  undertaking,  or 
the  joint  stock  or  fund  of  the  said  Company,  shall  be  deemed  per- 
sonal estate,  and  the  names  of  proprietors  and  tlie  number  of 
their  shares  shall  be  entered  in  a  book  by  the  clerk  to  the  said 
Company,  who,  after  such  entry,  shall  cause  the  common  seal 
of  the  Company  to  be  affixed  thereto,  and  shall  also  cause 
tickets  for  the  shares  to  be  delivered  to  the  subscriber,  and 
every  such  subscriber  shall  pay  to  the  said  clerk  25.  6d.  and  no 
more  for  every  such  ticket,  and  the  same  shall  be  admitted  as 
evidence  in  all  courts  whatsoever  of  the  title  of  such  subscriber, 
his  executors,  administrators,  successors  and  assigns,  to  the 
share  therein  specified,  but  the  want  of  such  ticket  shall  not 
prevent  the  owner  of  any  share  from  disposing  thereof  or  re- 
ceiving annually  his  share  of  the  profits. 

Sect.  40.  The  whole  of  the  estimated  sum  of  £  necessary 

for  completing  the  said  canal,  {o7',  "  the  said  canal  and  other 
works,")  shall  be  subscribed  for  before  any  of  the  powers  given 
by  this  Act  shall  be  in  force. 

Sect.  41 .  Provided  that  if  the  said  Company  be  desirous,  for  the 
more  speedy  completion  of  the  said  canal,  of  raising  by  mortgage 
upon  the  credit  of  the  said  undertaking  a  further  sum,  and 
enter  into  a  resolution  to  that  efiect  at  any  special  meeting  of 
the  said  Company  to  be  called  for  that  purpose,  it  shall  be 
lawful  for  them,  pursuant  to  such  resolution,  to  borrow  the  sum 
of  £  ,  and  they  are  hereby  authorized  to  grant,  assign,  and 
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make  over  by   way  of  mortgage,  to  any  person  lending  such     No.  \xiv. 
money,  the  several  tolls,  rates  and  duties  granted  to  them  by   — — — 


this  Act,  [the  costs  and  charges  of  vvliich  assignment  shall  be 
paid  out  of  the  said  tolls,  &;c.]  as  a  security  for  the  sums  to  be 
borrowed,  together  with  interest  for  the  same,  unto  tlie  person 
lending  the  same,  or  his  trustee;  all  which  mortgages  or  assign- 
ments shall  be  made  by  deed  in  writing,  under  the  common 
seal  of  the  Company,  in  the  form  or  to  the  effect  following ; 
that  is  to  say, 

"  By  virtue  of  an  Act  made  in  year  reign  Form  of  moi  i- 

intituletl  (inseTt  title  of  the  Act),  We,  the  Company  ,  incor-  °^°^' 

porated  by  virtue  of  the  said  Act,  in  consideration  of  tlie  sum  of 
£  of  lawful  money  of  G,  B.  to  us  paid  by  A.  B.,  do  hereby 

bargain,  sell  and  assign  unto  the  said  A.  B.,  his  executors,  adminis- 
trators and  assigns,  the  said  navigation  and  midertaking,  and  all  and 
singular  the  tolls,  rates  and  duties  granted  or  arising  and  payable  to 
us  by  virtue  of  the  said  Act,  and  all  the  estate,  riglit,  title  and  inte- 
rest of  us  the  said  Company  of,  in,  to,  or  out  of  the  same  respectively: 
To  hold  unto  the  said  A.  B.,  liis  executors,  administrators  and  as- 
signs, until  the  said  sum  of  £  ,  together  with  interest  for  the 
same,  after  the  rate  of  ^  per  cent,  per  ann.  shall  be  fully  paid 
and  satisfied  to  him.  Given  under  our  common  seal  this 
day  of                ." 

Or  in  any  other  form,  or  to  any  other  effect,  which  may  be 
better  adapted  to  the  circumstances  under  which  any  such  sum 
of  money  is  borrowed  or  collateral  security  given ;  and  all  per- 
sons to  whom  such  assignments  are  made  shall  be  equally 
intitled  [one  with  the  other]  to  the  said  tolls,  rates,  duties  and 
premises  thereby  assigned  according  and  in  proportion  to  the 
sums  by  them  respectively  lent  and  advanced  on  the  credit 
thereof  as  aforesaid,  without  any  preference  by  reason  of  the 
priority  of  the  date  of  any  such  assignment,  or  upon  any  other 
account  whatsoever,  and  the  money  to  be  borrowed  shall  be 
applied  to  the  completing  and  maintaining  the  said  navigation 
and  other  works  hereby  authorized  to  be  made. 

Sect.  41.  An  entry  or  memorial  of  every  such  assignment  con-  Entry  of  moii- 
taining  the  date  thereof,  the  names  and  additions  of  the  parties  to  "  =   " 
whom  the  same  is  made,  the  sum  thereby  secured,  with  rate  of 
interest  to  be  paid  for  the  same,  shall  be  made  and  entered  by 
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the  clerk  of  tlie  said  Company  in  a  book  to  be  kept  for  that 
purpose,  and  such  book  may  be  perused  gratis,  at  all  season- 
able times,  by  any  of  the  proprietors  or  creditors  of  the  said 
Company,  and  all  persons  to  whom  such  assignments  are  made, 
or  who  are  intitled  to  the  money  thereby  secured,  shall  and 
may  from  time  to  time  assign,  transfer,  and  set  over  his  right, 
title  or  interest  therein,  unto  any  persons  whomsoever,  either 
by  indorsement  thereon  or  otherwise,  which  transfer  may  be 
made  by  a  deed  in  writing  in  the  form  to  the  effect  following ; 
that  is  to  say, 

"  I,  A.  B.,  in  consideration  of  the  sum  of  £  to  me  paid  by 

C.  D.  of  ,  do  Jiereby  transfer  the  within  mortgage,  [or,  "  a 

certain  mortgage  made  to  me  by  the  Company  of  ,"]  bearing 

date  the  day  of  ,  and  the  principal  sum  of  £        thereby 

secured,  and  the  interest  now  due  and  hereafter  to  grow  due  for  the 
same,  and  all  my  right  and  property  therein,  imto  the  said  C.  D., 
his  executors,  administrators  and  assigns.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal  this  day  of 

A.  Br 

And  every  such  transfer  shall  within  twenty-eight  days  from  the 
date  thereof  be  produced  to  the  clerk  {or^  "  one  of  the  clerks") 
of  the  said  Company,  who  shall  thereupon  cause  an  entry  or 
memorial  thereof  to  be  made  as  before  directed,  and  for  such 
entry  said  clerk  shall  be  paid  the  sum  of  2s.  6d.  and  no  more, 
and  after  such  entry  and  not  before,  such  transfer  shall  intitle 
the  assignee  therein  named,  and  his  executors,  administrators 
and  assigns,  to  the  full  benefit  of  the  original  mortgage. 

Sect.  42.  And  the  interest  of  all  money  borrowed  by  mortgage 
shall  be  paid  half-yearly  to  the  several  persons  intitled  thereto, 
in  preference  to  any  interest  due  and  payable  by  virtue  of  this 
Act  to  the  said  Company  of  proprietors. 

Sect.  43.  All  persons  and  bodies  politic,  who  have  subscribed 
to  or  become  intitled  to  any  shares  for  raising  the  said  sum  of 
£  ,  shall  have  a  vote  or  votes  according  to  the  number  of 

shares  for  which  they  have  subscribed  in  manner  following ; 
that  is  to  say,  for  and  in  respect  of  one  share,  one  vote  ;  of  three 
shares,  two  votes  &c.  (here  set  out  the  particulars,  as  the  case 
may  be) ;  and  every  question  shall  be  decided  by  the  majority 
of  votes  present  at  any  meeting. 
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Sect.44.  All  persons  intitled  to  vote  at  any  meetinii;,  and  in  case  ^"-  XXlV. 

^  .  .  Canal  Act. 

of  infancy  or  lunacy  the  guardian  or  committee  of  such  person, 


may,  by  writing,  constitute  any  other  proprietor  his  proxy  to  proxy, 
vote  at  any  such  meetings ;  and  every  such  appointment  shall 
be  produced  to  the  clerk,  and  entered  in  a  book  to  be  kept  by 
him. 
Sect.  45.  No  proprietor  shall  be  intitled  to  vote  in  respect  of  May  not  vote 

,  1  ,  ,  ,.         .       ,  PI  until  names 

any  snares,  unless  the  same  be  standnig  m  the  name  oi  such  pro-  stand  in  register 
prietor  in  the  register  book,   and  unless   the   sums  of  money 
called  for  from  time  to  time  due  and  payable  at  or  before  such 
meeting,  and  all  arrears  thereof,  have  been  duly  paid. 

Sect.  46.  The  first  general  meetingof  the  said  Company  for  put-  First  general 
ting  this  Act  in  execution,  shall  be  held  in  the  town  of  meeting. 

upon  the  six  weeks  next  after  the  passing  the  same,  of 

which  meeting  not  less  than  fourteen  days  notice  shall  be  given 
by  advertisement,  in  ,  which  notice  two  or  more  pro- 

prietors are  authorized  to  give ;  and  there  shall  be  held  every  Annua!  meet- 
year  after  the  present  year  one  general  meeting  on  ,  at  '"^** 

,  and  fourteen  days  notice  shall  be  given  (as  before), 
and  at  such  first  general  meeting  the  proprietors  shall  proceed 
to  elect  out  of  such  proprietors  as  are  respectively  possessed  of 
shares  in  the  undertaking  persons  to  constitute 

a  Committee  of  .Management,  and  to  fix  such  annual  remune-  Committee  of 
ration  for  the   attendance  and  trouble  of  such  committee,  and  ° 

the  said  committee  shall  continue   in  office  until  the  oeneral 
meeting  to  be  held  ,  and  until  others  be  chosen  in  their 

stead  :  Provided,  that  no  person  holding  any  office  under  the 
said  Company,  or  concerned  either  directly  or  indirectly  in  any 
contract  relating  to  the  said  undertaking,  shall  be  eligible  as  a 
member  of  the  committee. 
Sect.  47.  And  the  proprietors  shall  at  the  first  general  meeting,  Appointment  of 

■  f.  „  .  .,,.''     treasurer  and 

or  It  necessary  at  any  tuture  meetmg,  appomt  under  their  com-  clerk. 
mon  seal  a  treasurer  and  clerk,  taking  from  the  former  good  and 
sutiicient  security  for  the  faithful  discharge  of  his  duty,  and  the 
said  clerk  shall,  in  a  proper  book  to  be  provided  by  the  said 
Company,  keep  a  true  and  faithful  account  of  the  names  and  Books  of  entry. 
places  of  abode  of  all  proprietors,  and  all  acts,  orders,  and 
other  proceedings  of  every  meeting,  which  shall  be  signed  by 
the  chairman,  shall  then  be  deemed  original  acts,  and  admitted 
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ill  evidence  in  all  courts,  and  the  same  shall  be  open  gratis  to 
-  the  inspection  of  all  proprietors,  who  may  have  copies  thereof, 
on  paying  for  every  liundred  words  to  be  copied  the  sum  of 
sixpence,  and  so  in  proportion  for  any  greater  or  less  number ; 
and  if  any  clerk  refuse  to  permit  such  inspection,  he  shall  for 
every  such  offence  forfeit  a  sum  not  exceeding  10/. ;  and  when- 
ever any  treasurer  or  clerk  dies  or  is  removed,  or  quits  the 
service  of  the  said  Company,  it  shall  be  lawful  for  the  said 
committee  from  time  to  time  to  appoint  some  other  person  in 
his  place  until  the  next  general  meeting. 

Sect.  48.  It  shall  not  be  lawful  for  the  said  Company  to  ap- 
point the  person  who  may  be  appointed  their  clerk,  or  the  partner 
of  such  clerk,  or  any  one  in  the  employ  of  such  clerk  or  his 
partner,  to  be  treasurer,  and  in  like  manner  not  to  appoint  any 
person  appointed  as  their  treasurer,  or  his  partner  &:c.,  to  be 
their  clerk ;  and  every  person,  or  his  partner  &:c.,  accepting  the 
office  of  treasurer  and  clerk,  shall  forfeit  the  sum  of  100/.  to 
any  person  suing  for  the  same,  to  be  recovered  in  any  of  her 
Majesty's  courts  of  record  at  Westminster, 

Sect.  49.  The  first  general  meeting,  or  any  other  general 
meeting  of  proprietors,  may  appoint  any  other  half-yearly  or 
other  general  meeting  to  be  held  periodically  or  otherwise ;  and 
the  said  Company  shall  also  have  full  power  from  time  to  time 
at  any  general  meeting  convened  under  this  Act  to  remove  any 
person  who  has  been  chosen  an  officer  under  them,  or  any 
member  of  the  said  committee,  and  to  revoke  or  alter  any  of 
the  rules  and  directions  herein  prescribed  with  regard  to  their 
proceedings  among  themselves,  as  to  them  shall  seem  meet, 
and  to  make  any  rules,  orders  and  bye-laws,  as  shall  appear 
proper  and  necessary  for  regulating  the  proceedings  of  the 
committee  of  management,  and  of  all  officers  and  workmen, 
for  the  orderly  using  the  said  intended  navigation,  and  the 
locks,  sluices  &c.,  and  other  works  belonging  to  the  same,  for 
regulating  the  turn  and  order  of  the  passing  and  repassing  of 
the  boats,  and  for  the  orderly  behaviour  of  the  boatmen  &;c.,  and 
all  other  matters  relating  to  the  general  superintendence  and 
management  of  the  said  navigation  :  Provided  always,  that 
copies  of  such  rules  &c.  or  so  many  of  them  as  relate  to  the 
using  the  intended  navigation  and  works,  and  the  conduct  of 
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the  bara'emen  &c.,  shall  he  painted  on  boards  to  be  affixed  in      No.  XXIV. 

®  '  Canal  Act. 


some  conspicuous  place. 

Sect.  50.  If  at  any  time  it  appears  to  the  committee  of  ma-  Special  meet- 
nagement,  or  any  five  or  more  proprietors  of  ten  shares  each  at  '"^''' 
the  least  in  the  said  undertaking,  expedient  to  call  a  special 
meeting  of  the  proprietors  at  large  for  the  more  effectual  exe- 
cution of  this  Act,  or  respecting  any  matter  or  thing  concerning 
the  interest  of  the  said  navigation,  it  shall  be  lawful  for  them 
so  to  do  by  public  advertisement  in  some  newspaper  circulated 
in  the  county,  specifying  the  cause  of  calhng  such  meeting  and 
the  time  and  place  when  and  where  the  same  shall  be  held  [the 
time  not  being  less  than  fourteen  days,  and  the  place  being 
where  the  next  general  meeting  is  to  be  held] ;  and  the  said 
Company  are  hereby  authorized  and  required  to  meet  according 
to  such  notice  and  take  the  matters  expressed  in  such  notice 
into  consideration,  and  the  determination  of  the  major  part  of 
those  present  shall  be  binding  on  the  rest. 

Sect.  51.  And  at  every  such  meeting  one  of  the  proprietors  Chairman  at 
present  shall  be  appointed  chairman,  and  shall  not  only  have  a  ^"'^  ""^  '"^' 
vote  as  proprietor,  but,  in  case  of  an  equal  division,  also  the 
easting  vote ;  and  in  case  two  persons  are  proposed  as  chair- 
men, they  shall  cast  lots  for  the  said  office ;  and  at  every  such 
meeting  the  proprietors  present  shall  have  power  to  adjourn 
themselves. 

Sect.  52.  In  case  any  person  appointed  to  be  a  member  of  Filling  up  va- 
the  committee  die  or  refuse  to  act,  or  omit  to  attend  at  one  commiitee. 
fourth  of  the  meetings  of  the  said  committee  between  any  two 
successive  annual  meetings  of  the  said  Company,  or  cease  to  be 
possessed  of  five  shares  at  least,  or  holding  any  office  under 
the  said  Company,  or  is  in  any  manner  directly  or  indirectly 
interested  in  any  contract  for  furnishing  any  article  purchased 
by  the  said  Company,  it  shall  be  lawful  for  the  said  committee 
at  any  of  their  meetings  to  appoint  from  and  out  of  the  said 
Company  some  person  in  the  room  of  the  member  so  dying  or 
otherwise. 

Sect.  53.  At  every  annual  general  meeting  an  account  of  all  Accounting  by 

1T1  •  1  •]         jii'         officers  of  ihe 

monies  received  and  disbursed  respecting  the  saicl  undertaking  company. 
by  the  committee,  clerk,  treasurer,  collector  of  rates  and  other 
persons  whomsoever   employed   about   the   said   undertaking, 
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No.  XXIV.     brought  up  to  the  25th  March,  shall  be  laid  before  the  said 
'- —  proprietors  to  be  audited  and  settled,  and  such  account  shall  [ 


be  deposited  with  the  clerk  of  the  said  Company  during  twenty- 
one  days  immediately  preceding  such  meeting,  for  the  purpose 
of  being  inspected  by  the  proprietors  at  all  seasonable  times ; 
and  every  such  treasurer  &c.  shall  produce  all  receipts  and 
vouchers,  and  pay  over  all  such  monies  as  remain  in  their  re- 
spective hands  to  the  said  Comj^any  or  such  person  as  they  ap- 
point; and  if  any  treasurer,  &c.  refuse  to  produce  such  vouchers 
or  make  payment  of  such  monies  within  twenty-one  days  after 
being  thereunto  required,  it  shall  be  lawful  for  the  said  Com- 
pany to  bring  any  action  for  the  same,  or  to  make  complaint  to 
any  justice  of  the  peace,  who  may  determine  the  matter  in  a 
summary  way,  and  if  satisfied  that  any  monies  remain  in  the 
hands  of  such  treasurer  &c.  may  levy  the  same  by  distress  and 
sale,  and  in  default  of  distress  may  commit  offender  for  any 
period  not  exceeding  calendar  months,  or  until  he  compound 
with  the  said  Company. 
Appointment  of  Sect.  54.  The  said  committee  shall  at  their  first  and  every 
committee.  other  meeting,  to  be  held  in  pursuance  of  this  Act,  appoint  a 
chairman,  and  any  or  more  shall  constitute  a  meeting ;  and 
all  questions  at  any  such  meeting  shall  be  decided  by  a  majority 
of  the  members  present,  but  no  member  shall  have  more  than 
one  vote  at  such  meetings,  except  that,  in  case  of  an  equal 
division,  the  chairman  shall  have  the  casting  vote ;  and  the  said 
committee  shall  make  reports  to  and  be  subject  to  the  ordere 
and  directions  of  such  general  meeting,  and  subject  thereto  the 
said  committee  shall  meet  or  adjourn  their  meetings  from  time 
to  time  as  they  think  proper. 

Sect,  bb.  All  books,  accounts,  writings  and  papers  whatsoever 
in  the  custody  of  any  such  treasurer  &:c.,  his  executors  or  admi- 
nistrators, in  anywise  relating  to  the  said  intended  undertaking,  I 
are  hereby  declared  to  be  the  rightful  property  of  the  said  Com- 
pany ;  and  if  any  agent,  toll  collector,  wharfinger,  lock  keeper, 
bridge  keeper  or  other  servant  of  the  said  Company  occupying 
any  house,  offices  or  buildings  belonging  to  the  said  under- 
taking be  discharged  from  liis  office,  he,  or  in  case  of  his  death, 
his  wife  and  family,  shall  deliver  up  possession  of  the  same, 
and  in  case  of  refusal  it  shall  be  lawful  for  any  justice  of  the 
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peace,  upon  complaint  made  to  him,  by  his  \\arrant  to  order  a     No.  xxiv. 

p  1      1  •  Canal  Act. 

constable  or  peace  othcer  to  remove  the  persons  lound  therem 

and  to  deliver  the  possession  thereof  to  the  said  Company. 

Sect.  56.  The  said  committee  of  management  shall  have  full  Power  of  the 
power  to  contract  and  purchase  all  lands  &c.  wanted  for  the 
said  navigation  and  other  works  hereby  authorized  to  be  made, 
and  to  sell  and  convey  or  demise  such  parts  of  any  lands  kc.  as 
shall  not  be  wanted,  and  to  enter  into  all  agreements  touching 
compensation  for  damages,  or  with  any  engineers,  surveyors, 
agents  and  other  persons  in  or  about  carrying  on  the  said  navi- 
gation as  shall  be  thought  expedient,  and  to  make  all  such 
contracts  as  anywise  concern  the  said  undertaking,  and  at  all 
times  to  use  the  common  seal  of  the  said  Company  for  such 
purposes  as  they  think  proper,  and  generally  to  direct  the  affairs 
of  the  said  Company,  and  to  do  all  such  things  as  the  said  Com- 
pany are  authorized  by  this  Act  to  do,  subject  nevertheless  to 
the  directions  of  any  meeting  of  proprietors  as  aforesaid. 

Sect.  57.  And  it  shall  be  lawful  for  such  committee  to  ap-  Appointment 
point  sub-committees,  who  shall  have  full  power  to  do  all  things  sub-committees. 
which  the  committee  themselves  are  hereinbefore  authorized  to 
do,  subject  nevertheless  to  the  control  and  direction  of  the  com- 
mittee, to  whom  they  shall  from  time  to  time  make  reports  of 
their  proceedings. 

Sect.  58.  The  committee  and  the  several  sub-committees 
shall  at  their  respective  meetings  cause  their  proceedings  to 
be  entered  into  books  to  be  provided  for  that  purpose  at  the 
expence  of  the  said  Company,  by  whom  all  reasonable  expences 
incurred  by  the  committee  or  sub-committees  at  their  several 
meetings  shall  be  defrayed;  provided  always,  that  no  money 
shall  be  issued  by  the  treasurer  \Aithout  an  order  made  by  the 
said  committee  at  any  of  their  meetings,  or  a  draft  or  order 
signed  by  three  or  more  members  of  the  said  Committee. 

Sect.  59.  The  said  committee  shall  have  power  from  time  to  Committee  may 
time  to  make  calls  for  money  upon  the  several  proprietors  as  the  "^ 
same  shall  be  wanted  for  the  purpose  of  carrying  on  the  said 
undertaking,  so  as  such  call  does  not  exceed  £  ,  and  is  not 

made  at  a  less  distance  than  three  months  from  the  preceding 
call,  and  that  fourteen  days'  notice  of  every  such  call  be  pub- 
lished in  some  newspaper ;   and  in  case  any  such  subscribers  Remedy  to 
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neglect  or  refuse  to  pay  the  same,  the  said  Company  are  hereby 
empowered  to  sue  for  and  recover  the  same  with  interest,  after 
the  rate  of  5/.  per  cent.  ]ier  ann.  from  the  time  appointed  for  the 
payment  thereof. 

Sect.  60.  For  the  better  enforcing  the  payment  of  such  calls, 
if  any  subscriber,  for  the  space  of  thirty  days  next  ensuing  any 
such  call,  neglect  or  refuse  to  pay  his  rateable  share,  he  shall 
forfeit  the  sum  of  20^.  for  every  share,  and  in  case  he  continues 
to  refuse  or  neglect  for  the  space  of  three  months,  it  shall  be 
lawful  for  the  said  Company  at  some  general  meeting  to  declare 
the  shares  of  such  person  to  be  forfeited,  and  such  forfeited 
shares  may  be  sold  at  a  public  sale  by  the  said  Company  for  the 
most  money  that  can  be  got  for  the  same,  and  the  monies  arising 
from  such  sale  shall  be  applied  for  the  purposes  of  this  Act;  pro- 
vided that  no  such  share  shall  vest  in  the  said  Company  until 
notice  thereof  has  been  given  to  the  person  or  to  the  clerk  or 
officer  of  any  body  politic  in  whose  name  such  share  stands  in 
the  register  book,  the  same  to  be  left  at  the  place  of  abode  of  the 
party  ten  days  at  least  previous  to  such  vesting ;  and  in  case  the 
place  of  abode  be  unknown,  then  the  notice  shall  be  published 
in  the  London  Gazette  or  such  other  newspaper  as  the  said  com- 
mittee direct :  Provided  also,  that  no  share  shall  be  forfeited  if  the 
proprietor  pay  what  appears  by  the  statement  in  such  notice  to 
be  due,  together  with  interest  for  the  same,  and  the  aforesaid 
penalties  for  non-payment,  and  all  expences  attending  the  ap- 
plication for  the  same  :  Provided  also,  that  such  forfeiture,  when 
taken  advantage  of,  shall  be  an  absolute  indemnification  and 
discharge  to  the  proprietor  against  all  actions  and  proceedings 
for  any  breach  of  contract,  and  in  case  the  money  produced  by 
the  sale  of  any  shares  be  more  than  sufficient  to  pay  all  arrears 
of  any  call  and  lawful  interest  thereon,  together  with  the  ex- 
pences of  such  sale,  the  surplus  of  such  money  shall  be  paid  on 
demand  to  the  owner,  and  no  more  shares  of  defaulter  shall  be 
sold  than  what  may  be  deemed  necessary  to  pay  such  arrears  &c. 

Sect.  61.  In  all  actions  and  suits  for  the  recovery  of  arrears 
of  call  it  shall  be  sufficient  for  the  said  Company  to  allege  that 
the  defendant,  being  an  owner  of  such  shares,  is  indebted  to  the 
said  Company  in  such  sums  of  money  as  the  calls  in  arrear 
amount  to,  for  such  and  so  many  calls,  of  such  and  so  many 
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sums  of  money  upon  such  and  so  many  shares,  whereby  an  No.  xxiv. 

1  -1/^  1  •  i>i-*Ax  Canal  Act. 

action  hath  accrued  to  the  said  Company  by  virtue  or  this  Act ;  


and  on  the  trial  it  shall  be  only  necessary  to  prove  that  the 
defendant  was  owner  of  some  shares  in  the  said  undertaking, 
and  that  such  calls  were  in  fact  made,  and  that  notice  was 
given  as  directed  by  this  Act. 

Sect.  62.  It  shall  be  lawful  for  proprietors,  their  executors.  Proprietors  may 
admmistrators  and  assigns,  to  sell   any  shares  to  which  they 
may  be  intitled,  subject  to  the  rules  and  conditions  hereinmen- 
tioned ;  the  transfer  of  which  shares  shall  be  in  the  form  or  to 
the  effect  following : 

"  I,  A.  B.,  of  &c.  in  consideration  of  £  paid  to  me  by 

C.  D.  of  do  hereby  bargain,  sell,  assign  and  transfer  to  the 

said  C.  D.  all  that  share  (or  'those  shares')  in  the  joint  stock  or 
capital  of  the  Company  of  Proprietors  in  the  navigation  called  , 

being  No.  of  the  said  shares :  To  hold  to  the  said  C.  D.,  his 

executors,  administrators  and  assigns,  subject  to  the  same  rules, 
orders  and  restrictions,  and  on  the  same  conditions  as  I  held  the 
same  immediately  before  the  execution  hereof;  and  I,  the  said 
C.  D.,  do  agree  to  accept  and  take  the  said  shares,  subject  to  such 
rules  as  aforesaid.     As  witness  our  hands  and  seals  the  day 

of 

And  a  memorial  of  every  such  transfer  shall  be  registered  by  Memorial  of 
the  clerk  of  the  said  Company,  for  which  the  sum  of  2s.  6d.  and 
no  more  shall  be  paid ;  and  until  such  registry  the  purchaser 
shall  have  no  part  of  the  profits  of  the  said  navigation,  nor  any 
dividend  on  such  shares  paid  to  him,  nor  any  votes  in  respect 
thereof. 

Sect.  63.  After  any  call  has  been  made  as  aforesaid,  no  per-  CiiHs  lobe  paid 
son  shall  sell  or  transfer  any  share  which  he  possesses  in  the  f^,,, 
undertaking,  upon  pain  of  forfeiting  the  same,  unless  at  the 
time  of  such  transfer  he  has  paid  to  the  treasurer  the  sum  called 
for  upon  the  share  so  sold. 

Sect.  64.  Before  any  person  claimins;  any  part  of  the  profits  Provisions  as  to 

r-    1  -1  1  ,  .         .         .    1  n  •  •      •       •  ,     1  •         acquisition  of 

01  the  said  undertakmg  m  right  or  marriage  is  intitled  to  receive  shares. 
the  same  or  to  vote  in  respect  of  any  shares,  an  affidavit  con- 
taining a  copy  of  the  register  of  such  marriage  shall  be  made  and 
be  sworn  to  by  some  credible  person  before  a  Master  in  Chancery 
or  one  of  her  Majesty's  justices  of  the  peace,  and  shall  be  trans- 

VOL,  I.  F 
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No.  XXIV.     mitted  to  the  clerk  of  the  said  Company,  who  shall  file  the  same 
'—  and  make  an  entry  thereof  in  the  book  kept  for  the  entry  of 


transfers  of  shares ;  and  before  any  person  claiming  by  virtue  of 
anv  bequest  or  will,  or  in  the  course  of  administration,  is  intitled 
to  receive  any  part  of  such  profits,  the  said  will  or  the  probate 
thereof,  or  the  letters  of  administration,  shall  be  produced  and 
shewn  to  the  said  clerk,  or  a  copy  of  so  much  of  such  will  as 
relates  to  the  said  shares  shall  be  sworn  to,  and  shall  also  be 
transmitted  to  the  said  clerk,  who  shall  file  and  enter  the  same 
as  before  mentioned ;  and  in  all  cases  where  the  right  to  any 
such  shares  passes  from  the  original  proprietor  by  any  legal 
means,  other  than  a  transfer  and  assignment  thereof  as  herein 
directed,  an  affidavit  shall  be  made  and  sworn  to,  stating  the 
manner  in  which  such  share  has  passed  to  such  other  person, 
and  the  same  shall  be  transmitted  to  the  clerk,  who  shall  there- 
upon enter  and  register  the  name  of  every  such  new  proprietor; 
and  every  person  whose  name  stands  in  such  register  book  as 
a  proprietor  shall  be  deemed  and  taken  to  be  a  proprietor  of 
the  several  shares  standing  in  his  name,  and  no  assignment  or 
other  instrument  giving  title  to  any  shares  or  to  any  securities 
on  the  said  navigation,  or  the  monies  thereby  secured,  which 
has  not  been  registered  by  the  said  clerk,  shall  be  admitted  as 
evidence  for  the  purpose  of  establishing  the  claims  of  any  parties. 
Sect.  65.  If  the  said  Company  deem  it  expedient  out  of  any 
surplus  monies  or  otherwise  to  buy  up  any  shares  in  the  said 
canal  navigation  offered  for  sale,  it  shall  be  lawful  for  any 
general  meeting  of  the  said  Company  to  direct  that  any  such 
share  so  bought  up  shall  merge  in  the  said  undertaking,  or 
that  the  same  shall  be  transferred  to  the  clerk  of  the  said  Com- 
pany  ni  trust  for  the  said  Comj^any,  and  such  shares  may  at 
any  time  thereafter  be  sold  for  the  purpose  of  raising  any  sum 
of  money  which  may  be  wanted  for  carrying  on  the  said  under- 
taking. 
Company  em-  Sect.  66.  It  shall  be  lawful  for  the  said  Company  from  time 
U)ih^^^^  '°  ^^^^  to  time  hereafter  to  demand,  take  and  recover  to  and  for  their 
own  purposes  the  several  rates  hereinafter  mentioned  for  ton- 
nage of  the  several  articles  to  be  carried  upon  the  said  canal ; 
that  is  to  say,  (//ere  set  out  the  rates  of  tonnage)  : 
And  all  such  rates,  tolls  and  duties  shall  be  payable  respec- 
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tively,  in  proportion  for  any  greater  or  less  quantity  than  a  ton,     No.  xxiv. 
or  greater  or  less  distance  than  a  mile  :   Provided  nevertheless,  '— 


that  in  all  cases  where  any  boat,  barge  or  other  vessel  is  navi- 
gated by  any  post  or  mark  by  the  side  of  the  canal  regulating 
the  length  of  a  quarter  of  a  mile,  [and  which  posts  Sec.  the  said 
Company  are  hereby  required  to  have  set  up,]  the  said  rates 
and  duties  shall  be  paid  for  a  full  quarter  of  a  mile,  although 
such  boat  &c.  may  not  have  actually  passed  the  full  distance ; 
and  where  the  weight  does  not  make  up  an  even  quarter  of  a 
ton,  the  said  rate  &;c.  shall  be  paid  for  a  full  quarter  of  a  ton. 

Sect.  67.  A  table  of  the  rates  and  tolls  payable  from  time  to 
lime  shall  be  painted  on  boards  and  affixed  at  the  places  where 
the  same  are  received. 

Sect.  68.  No  boat  &:c.  havino-  a  loadins;  of  less  weioht  than 
fifteen  tons  where  the  water  does  not,  or  of  less  weight  than 
ten  tons  when  the  water  does,  flow  over  the  weir  of  the  highest 
lock  to  be  constructed  on  the  said  canal,  shall  pass  through 
any  lock  on  such  canal  [except  certain  locks  excepted]  ^^^thout 
the  consent  of  the  said  Company  or  their  principal  agent  in 
writing  first  had  and  obtained,  or  unless  the  owner  or  navigator 
of  such  boat  (fee.  pay  a  tonnage  upon  fifteen  or  ten  tons  respec- 
tively, at  or  after  the  rates  payable  upon  the  actual  lading  of 
such  boat  &:c. ;  and  no  boat  &c.  being  empty  shall  [unless  with 
the  consent  as  aforesaid]  pass  through  the  said  lock,  unless  the 
navigator  thereof  pay  two  shillings  in  respect  thereof  («). 

Sect.  69.  No  rate  or  toll  shall  be  demanded  or  taken  by  Exemptioa  of 
virtue  of  this  Act  in  respect  of  any  boat  &c.  laden  wholly  with  r^Q,^  manure." 
dung,  soil,  marl  and  ashes,  used  as  manure,  so  that  the  same 
do  not  pass  through  any  lock,  and  the  owner  of  such  manure 
shall  have  liberty  to  make  use  of  the  towing  paths,  wharfs  and 
quays  belonging  to  the  said  Company,  not  suffering  the  same 
to  lie  upon  such  wharfs  and  quays  longer  than  may  be  necessary 

((')  If  it  be  so  intended,  say  :  "  It  shall  be  lawful  for  the  owners  or  occupiers 
of  any  lands  adjoining  to  the  said  intended  canal  to  use  any  pleasure  or  farming 
boats  Lnot  passing  through  any  lock,  unless  with  such  consent  as  aforesaid,  or 
upon  payment  of  the  usual  tolls  &c  ]  without  any  interruption  from  the  said 
Company  or  their  officers,  but  such  pleasure  or  farming  boats  shall  not  be  used 
for  carrying  goods  or  other  things,  except  implements  of  husbandry  from  one 
farm  to  another,  and  so  that  the  same  do  not  obstruct  or  prejudice  the  naviga- 
tion of  the  said  intended  canal." 

f2 
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No.  XXIV.     for  loading  and  unloading :  Provided  always,  that  the  person 

_ 1     claiming  any  such  exemption  as  aforesaid,  and  intending  to  pass 

through  any  lock,  shall  give  notice  to  the  nearest  collector  of 

the  said  rates,  or  the  lock-keeper,  of  his  intention  three  hours 

at  least  before  passing  through  the  same ;  and  if  any  person, 

claiming  or  using  the  exemption  as  aforesaid,  use  or  dispose  of 

the  articles,  for  which  exemption  is  claimed,  he  shall  forfeit  for 

every  offence  the  sum  of  5/. 

Toll  collector  to       Sect.  70.  Every  toll  collector  shall  place  his  Christian  and 

pu  up   i;>na      surname,  painted  on  a  board  in  legible  characters,  in  the  front  , 

or  some  conspicuous  part  of  the  wharf  [stopgate,  tollhouse  or 

tollgate],  immediately  on  his  coming  on  duty,  each  of  the  letters 

of  such  names  to  be  at  least  two  inches  in  length,  and  of  a 

breadth  in  proportion,  and  painted  either  in  w^hite  letters  on  a 

black  ground,  or  in  black  letters  on  a  white  ground,  and  shall 

continue  the  same  so  placed  during  the  whole  time  he  is  on 

duty ;  and  in  case  of  default,  or  if  any  such  collector  demand 

or  take  a  greater  or  less  rate,  toll  or  duty  from  any  person  than 

he  is  authorized  to  do,  or  refuse  to  permit  any  person  to  read 

the  inscription  on  such  boards,  or  to  tell  his  name,  or  give  a 

false  name,  or  wilfully  or  unnecessarily  obstruct  or  prevent  any 

vessel  from  passing  [or  passenger  from  passing  any  turnpike 

or  tollgate],  or  use  any  scurrilous  or  abusive  language  to  any 

proprietor  or  officer  of  the  said  Company,  he  shall  forfeit  for 

every  such  offence  a  sum  not  exceeding  ,  to  be  recovered 

as  hereinafter  is  directed. 

Power  to  take         Sect.  71.  In  consideration  of  the  expences  which  the  said 

ar  age  ra  es.    ^Qj^^p^^y  j^^ugt  sustain  in  the  erection  of  wharfs  and  cranes  for 

the  loading  and  unloadins;  of  goods,  it  shall  be  lawful  for  them 

to  demand  and  take  from  time  to  time,  to  and  for  their  own 

proper  use,  for  every  ton  of  goods,  the  sum  of  for  all 

goods  remaining  six  days  upon  any  such  wharfs,  and  the  further 

sum  of  per  day  for  every  day  they  remain  after  such  six 

days ;  provided,  that  no  goods  shall  remain  upon  such  wharfs 

for  any  period  above  a  month,  without  the  licence  or  consent  of 

the  committee  of  management  first  had  and  obtained  for  that 

purpose ;  and  in  case  they  remain  longer,  it  shall  be  lawful  for 

any  collector  or  agent  of  the  said   Company  to  remove  and 

detain  the  same  until  payment  of  the  charges  of  such  removal 
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and  detention;  and  if  the  same  be  not  paid  within  days     No.  XX  iv. 

after  demand   thereof,  then   such  goods  may  be  sold  for  tlie " 

payment  of  such  charges ;  and  in  case  of  dispute  as  to  the 
amount  of  the  charges,  the  same  shall  be  settled  by  any  justice 
of  the  peace. 

Sect.  72.  The  rules  and  regulations  respecting  the  loading  or  To  recover  tolls. 
landing  goods,  and  the  continuance  thereof  upon  the  said 
wharfs,  and  a  table  of  tolls  for  the  wharfage  shall  be  respectively 
painted  in  large  characters  on  boards,  which  shall  be  affixed 
and  continued  on  some  conspicuous  place  upon  all  the  wharfs 
of  the  said  Company. 

Sect.  73.  In  case  of  neglect  or  refusal  to  pay  the  tolls  &c.  to 
the  persons  appointed  to  receive  the  same,  it  shall  be  lawful  for 
the  said  Company  to  sue  for  the  same  by  action  of  debt  or  upon 
the  case  ;  and  in  every  such  action  it  shall  be  sufficient  to  allege 
that  under  and  by  virtue  of  a  certain  Act  passed  year 

of  the  reign  intituled  {here  set  forth  the  Act),  the  said 

Company,  their  assignees,  or  mortgagees,  were  law^fully  pos- 
sessed of  or  intitled  to  such  tolls  &;c.,  and  also  to  allege  when, 
where,  how  and  wherefore  such  tolls  &c.  have  accrued  due,  and 
it  shall  be  lawful  for  the  persons  to  whom  such  tolls  ought  to  have 
been  paid,  and  they  are  hereby  authorized,  to  seize  and  distrain 
the  goods  for  or  in  respect  of  such  tolls  &:c.  as  ought  to  have 
been  paid  as  aforesaid,  and  the  boats  &:c.  laden  therewith,  and 
to  detain  the  same  until  full  payment  be  made  of  such  tolls  &:c., 
and  of  all  arrears  of  the  same,  together  with  the  reasonable  costs 
and  charges  of  such  seizure  and  distress ;  and  in  case  such  dis- 
tress be  not  redeemed  within  six  days  from  the  taking  thereof, 
the  same  shall  and  may  be  appraised  as  the  law  directs  in  cases 
of  distress  for  rent:  Provided,  that  in  case  of  dispute  as  to  the 
amount  of  tolls  &c.,  or  of  the  charges  occasioned  by  the  distress, 
the  same  shall  be  settled  by  one  justice  of  the  peace,  who  shall 
in  his  discretion  award  costs  to  either  party,  and  in  case  of  non- 
payment of  such  costs  may  levy  the  same  by  distress  and  sale. 

Sect.  73.  And  it  shall  in  like  manner  be  lawful  for  the  said  To  lecover 
Company  to  detain  any  goods  deposited  in  any  warehouse  of  ^^'^ 
the  said  Company,  until  the  payment  of  any  warehouse  rent  in 
respect  thereof,  and  in  default  of  payment  for  the  space  of 
months  may  sell  the  same,  and  out  of  the  proceeds  of  sale  may 
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pay  and  satisfy  themselves  for  such  warehouse  rent,  together 
with  the  costs  and  charges,  rendering  the  overphis  to  the  owner, 
oath  [or  declaration,  if  required]  being  first  made  by  such  owner 
of  his  right  and  title  to  the  property. 

Sect.  74.  And  it  shall  be  lawful  for  the  said  Company,  at  any 
general  meeting,  to  reduce  and  again  to  advance  the  tolls,  as 
they  may  see  occasion :  Provided,  that  the  respective  tolls  &c. 
so  advanced  shall  not  exceed  the  sum  of 

Sect.  75.  And  it  shall  be  lawful  for  the  said  committee  from 
and  after  the  term  of  two  years  from  the  passing  of  this  Act,  by 
any  instrument  in  writing  under  their  hands  and  seals,  to 
demise  all  or  any  part  of  the  said  tolls  &:c.  for  any  term  not 
exceeding  three  years  at  any  one  time,  to  any  person  for  the 
highest  rent  that  can  be  got  for  the  same,  either  by  public  bid- 
ding or  otherwise  :  Provided,  that  two  calendar  months'  previous 
notice  be  given  of  the  intention  of  the  committee  to  demise  such 
tolls  &c.,  and  that  the  person  renting  the  same  give  satisfactory 
security  for  the  performance  of  his  bargain,  and  the  person  so 
renting  the  tolls  &c.  shall  have  full  power  to  demand  and  receive 
the  same  (c). 

Sect.  76.  For  the  better  ascertaining  the  tonnage  of  timber 
and  of  light  goods,  forty  cubic  feet  of  oak,  ash,  elm,  beech, 
larch,  mahogany  and  other  heavy  timber  wood,  whether  squared 
or  not,  and  fifty  cubic  feet  of  pine,  poplar  and  other  light  wood, 
and  forty  cubic  feet  of  light  goods  not  weighing  twenty  hundred 
weight,  of  one  hundred  and  twelve  pounds  avoirdupois,  shall 
be  deemed  one  ton  weight. 

Sect.  77.  ]Master  or  owner  of  any  boat,  barge  or  other  vessel 
navigating  the  said  canal  shall  give  in  a  true  account,  in  writing 
signed  by  him,  of  the  goods  contained  in  every  boat,  and  where 
the  goods  are  subject  to  different  rates,  shall  specify  the  quanti- 
ties liable  to  the  payment  of  each  rate ;  and  in  case  of  neglect  or 
refusal  to  give  an  account,  or  giving  in  a  false  account,  or  re- 
fusing to  produce  his  invoice  or  bill  of  lading,  such  master  &c. 
shall  forfeit  to  the  said  Company  the  sum  of  51.  for  every  offence, 


(c)  Here  may  be  added  a  provision  for  giving  the  Company  the  power  of 
re-entry  on  nonpayment  of  the  rent,  or  non-performance  of  the  covenants,  which 
may  vary  according  to  circumstances. 
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over  and  above  the  tolls;  and  if  differences  arise  respecting  the     No.  xxiv. 
weight  of  goods,  it  shall  be  lawful  for  collector  to  detain,  weigh,  ^''^' 


measure  or  gauge  all  such  ooods  as  shall  be  therein  contained :  ^-'.^erty  lo  de- 

^      '^  ^  '    tain  and  weigh 

and  in  case  the  same  shall  be  of  greater  weight  than  what  the  goods. 
master  has  stated  them  to  be,  then  such  master  shall  pay  the  costs 
of  weighing,  such  costs  to  be  recovered  in  the  same  manner  as  the 
tolls  &:c. ;  but  if  the  weight  be  less,  then  the  said  Company  shall 
pay  the  costs,  and  shall  also  pay  to  such  master  such  damages 
as  shall  appear  to  any  justice  of  the  peace  for  the  county  where 
the  detention  has  taken  place,  on  the  oath  of  one  credible  wit- 
ness, to  have  arisen  from  such  detention  ;  but  in  case  it  be  made 
to  appear  to  such  justice  that  the  detention  and  weighing  were 
without  reasonable  ground  on  the  part  of  such  collector,  then 
the  said  collector  shall  himself  pay  the  costs  of  such  weighing ; 
and  in  default  of  payment,  the  same  shall  be  recovered  by  dis- 
tress and  sale,  or  otherwise  by  action  of  debt  or  on  the  case. 

Sect.  78.  All  persons  shall  have  free  liberty  to  use  with  N'avigaiion  to 
horses,  cattle  and  carriages,  the  private  ways  and  roads  belong-  ment  of  tolls, 
ing  to  the  said  Company  [except  the  towing  paths],  for  the 
conveying  any  goods  to  and  from  the  said  intended  canal,  and 
the  wharfs,  quays  and  landing  places  belonging  thereto,  and 
also  with  boats  &c.  to  navigate  and  pass  on  the  said  canal  for 
the  purpose  of  conveying  goods  ;  and  also  to  use  the  said  wharfs, 
quays  and  landing  places  for  the  loading  and  unloading  of  any 
goods,  and  the  said  towing  paths  for  the  hauling  and  drawing 
such  boats  &c.,  upon  payment  of  the  beforementioned  rates, 
tolls  and  duties,  subject  always  to  the  rules,  orders,  bye-laws 
and  regulations  to  be  made  from  time  to  time  by  virtue  of  this 
Act. 

Sect.  79.  Nothing  in  this  Act  shall  be  deemed  to  extend  to  Xo  person  to 
enable  any  person  to  use  any  boat  for  conveying  passengers  {or,  boa?  wuhout'^ 
"  any  steam  boat,")  without  the   leave  or  licence  of  the  said  I'^^o^e- 
Company. 

Sect.  80.  It  shall  be  lawful  for  lords  of  any  manors,  or  owner  Owners  of 
or  occupier  of  any  grounds,  by  or  through  which  the  said  in-  wharfs, ice. 
tended  canal  is  to  be  made,  to  erect  wharfs,  cranes,  and  weigh- 
ing machines  or  warehouses,  in  or  upon  their  respective  wastes, 
lands,  or  grounds  adjoining  or  near  to  the  said  canal,  or  any 
basins  connected  therewith,  and  lay  out  proper  ways  and  roads 
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to  the  same  across  any  lands  belonging  to  the  said  Company, 
and  to  land  any  goods  upon  such  wharfs  &c.,  and  also  to  make 
and  use  proper  places  for  boats  &c.  to  lie  and  turn  in  and  pass 
each  other,  so  that  the  making  and  using  them  respectively  do 
not  obstruct  or  prejudice  the  said  navigation,  or  the  towing 
paths  thereof;  and  all  rates  and  tolls  demanded  for  the  use  of 
such  wharfs  kc.  [not  exceeding  the  rates  hereinbefore  limited 
for  wharfage,]  shall  be  and  the  same  are  hereby  accordingly 
vested  in  such  lords,  owners  or  lessees,  (as  the  case  may  be) ; 
and  if  any  such  lord  &c.,  within  the  space  of  six  calendar 
months  after  notice  given  him  by  the  clerk  of  the  said  Com- 
pany, that  any  part  of  his  manor  &:c.  is  necessary  or  proper 
for  making  wharfs,  do  not  give  notice  to  the  said  clerk  of  his 
intention  to  proceed  forthwith  to  the  erection  of  such  wharfs, 
and  to  keep  the  same  in  good  and  substantial  repair,  then  the 
said  Company  shall  have  full  power  without  let  or  hinderance 
to  make  use  of  any  such  parts  of  such  wastes  for  the  purposes 
aforesaid,  they  first  making  satisfaction  for  the  same  in  manner 
as  hereinbefore  directed  :  Provided  always,  that  nothing  herein- 
before contained  shall  extend  to  authorize  the  said  Company  to 
make  use  of  any  wharf  &:c.  of  any  lord  &;c.  without  his  consent 
in  writing. 

Sect.  81.  If  any  person  intrusted  with  the  care  of  any  boat 
&c.  attempt  to  evade  the  said  tolls  &:c.,  he  shall  for  every 
such  offence  forfeit  to  the  said  Company  the  sum  of  51. 

Sect.  82.  No  boat  &;c.,  having  any  pole,  shaft,  or  instrument 
for  punting  or  navigating  the  same,  pointed  with  iron  or  other- 
wise, of  less  area  at  each  end  thereof  than  four  square  inches, 
shall  pass  along  the  said  canal,  and  it  shall  be  lawful  for  the 
agents  or  servants  of  the  said  Company  to  seize  such  poles  &c. 
in  case  they  be  found  on  board  any  such  boat  &;c.,  and  to  stop 
such  boat  &:c.  until  the  same  be  delivered  up,  and  the  master 
&:c.  shall  forfeit  a  sum  not  exceeding  10/.  for  every  pole  &;c. 
found  on  board. 

Sect.  83.  In  such  parts  of  the  said  canal  as  are  not  suffi- 
ciently wide  for  two  boats  to  pass  each  other,  it  shall  be  lawful 
for  the  said  Company  to  cut  spaces  in  the  lands  adjoining 
[not  being  a  garden,  yard,  orchard,  park,  paddock,  planta- 
tion, or  avenue  to  a  house],  and  all  vessels  meeting  any  other 
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upon  the    said  navio;ation  shall  stop  at  or  2:0  back   to   such      No.  xxiv. 

^  .  ,  ,  .  ^       ^  Canal  Act. 

places  in  such  manner  as  the  said  committee  of  management  

direct,  on  pain  of  forfeiting  any  sum  not  exceeding  5/.  for  every 
offence. 

Sect.  84.  If  any  vessel  placed  in  any  part  of  the  said  canal 
obstruct  the  navigation  thereon,  and  the  same  be  not  imme- 
diately removed  upon  request  made  for  that  purpose,  the  per- 
son having  care  of  the  same  shall  forfeit  20s.  for  every  hour 
during  which  such  obstruction  continues  ;  and  it  shall  be  lawful 
for  the  collectors  or  agents  of  the  said  Company  to  cause  the 
same  to  be  removed  so  as  to  prevent  further  obstruction,  and  to 
seize  and  detain  the  same  until  the  penalty  be  paid;  and  in  case 
any  vessel  be  sunk,  and  the  person  having  care  of  the  same  do 
not  cause  it  to  be  immediately  weighed  or  drawn  up,  it  shall  be 
lawful  for  the  agents  &c.  to  cause  the  same  to  be  weiohed  and 
detained  until  the  expences  of  weighing  are  defrayed. 

Sect.  85.  No  boatman  or  bargeman  passing  through  any  lock 
shall  suffer  the  water  to  remain  longer  therein  than  is  necessary 
for  his  vessel  to  pass  through  ;  and,  in  going  down  the  said 
intended  navigation,  he  shall  shut  the  lower  gates  [or  paddles] 
of  every  such  lock,  before  he  draws  the  doughs  of  the  upper 
gates  thereof,  and  after  he  has  brought  his  vessel  into  the  lock 
he  shall  shut  the  upper  gates  before  he  draws  the  doughs  of 
the  lower  gates  thereof;  and  in  going  up  the  said  intended 
canal,  as  soon  as  he  has  passed  with  his  vessel  into  the  lock  he 
shall  shut  the  lower  gates  thereof  before  he  draws  the  paddles  of 
the  upper  gates,  and  after  he  has  passed  through  the  lock  with 
his  boat,  he  shall  shut  the  upper  gates  thereof,  and  afterwards 
draw  the  doughs  of  the  lower  gates,  unless  there  is  another 
vessel  in  sight  coming  down,  in  which  case  the  lower  gates 
shall  be  kept  shut  and  the  upper  gates  left  open ;  and  in  all  dry 
seasons,  when  there  is  a  scarcity  of  water,  the  vessel  going  up, 
if  within  sight  of  another  vessel  coming  down,  at  a  distance  not 
exceeding  three  hundred  yards  below  any  lock,  shall  pass 
through  such  lock  before  the  vessel  coming  down,  and  then 
such  other  vessel  [or  such  vessel  next  above,]  shall  come 
down  into  the  lock;  and  in  such  dry  seasons,  when  there  is 
more  than  one  such  vessel  below  and  above  any  lock  at  the 
same  time,  within  the  distance  aforesaid,  [which  distance  shall 
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No.  XXIV.     be  distinguished  by  a  post  or  mark],  such  vessels  shall  go  up 
'      and  come  down  at  such  lock  by  turns  as  aforesaid,  by  which 


sels. 


means  one  lock  full  of  water  may  serve  two  or  more  vessels; 
and  if  any  person  offend  against  this  regulation,  he  shall  on 
conviction  before  one  justice,  and  on  the  oath  of  one  witness, 
for  every  such  offence  pay  the  sum  of  40,?.  \_or  "  any  sura  not 
exceeding  5/."] 
Gauging  ves-  Sect.  86.  Every  person  having  the  charge  of  any  vessel  shall 

from  time  to  time,  when  thereto  required,  permit  his  vessel  to 
be  gauged  by  persons  appointed  by  the  said  Company ;  and  he 
shall  not  suffer  his  vessel  to  be  unloaded  without  a  stage  being 
laid  from  the  side  thereof  to  the  bank  of  the  canal,  on  pain  of 
forfeiting  5/.  So,  on  pain  of  like  forfeiture  in  case  of  default, 
he  shall  cause  his  name  and  place  of  abode,  and  the  number  of 
his  vessel  to  be  registered  with  the  clerk  of  the  said  Company, 
and  shall  also  cause  such  name  &:c.  to  be  painted  in  large 
white  capital  letters  on  a  black  ground,  four  inches  high  at  the 
least,  at  the  outside  of  the  head  or  stern,  higher  than  the  place 
to  which  the  vessel  sinks  when  fully  laden,  and  also  fix  on 
each  side  of  such  vessel  indexes  of  any  metal  of  such  gra- 
duated dimensions,  of  such  convenient  height,  and  under  such 
regulations,  as  the  said  committee  of  management  from  time  to 
time  shall  direct,  so  that  the  true  w^eight  of  the  lading  on  board 
may  be  seen. 

Sect.  87.  The  master  or  owner  of  any  vessel,  navigating  the 
said  canal,  shall  be  answerable  for  all  damage  done  by  such 
vessel,  or  the  horses  drawing  the  same,  or  by  any  of  the  boat- 
men and  others  employed  in  and  about  the  same ;  and  also  for 
any  trespasses  and  damages  committed  or  done  to  the  owner 
or  occupier  of  any  houses  or  buildings,  lands  or  tenements 
adjoining  the  said  canal,  by  leaving  gates  open  or  otherwise ; 
and  every  such  master  or  owner  shall,  on  conviction  before  one 
justice,  pay  the  person  injured  the  damage,  to  be  ascertained 
by  such  justice,  provided  such  damages  do  not  exceed  the  sum 
of  £  ,  and  in  default  of  payment  the  same  shall  be  levied 

by  distress  and  sale,  or  if  the  damages  exceed  that  sum,  then 
the  same  may  be  sued  for  and  recovered  with  full  costs  of  suit  : 
Provided  also,  that  if  any  owner  be  compelled  to  pay  any  such 
damages  by  reason  of  any  >vilful  act  committed  by  his  servant, 
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such  servant  shall  be  liable  to  repay  the  same,  with  the  costs  of     No.  xxiv. 

Canal  Act. 

recovery.  — - 

Sect.  88.  If  any  person  float  timber  in  the  canal,  or  other- 
wise obstruct  the  passage  by  the  conveyance  of  timber,  and  do 
not  immediately  remove  the  obstruction  upon  request  so  to  do, 
or  if  any  person  unnecessarily  open  any  lock,  or  hinder  any 
person  in  the  execution  of  the  Act,  or  if  any  person  bathe  in  the 
canal,  or  any  waterway,  reservoir,  feeder,  or  pond,  the  property 
of  the  said  Company,  or  leave  any  rubbish  on  the  towing  paths, 
or  damage  any  fences  put  up  to  fence  off  the  towing-paths  or 
otherwise,  or  if  any  lock-keeper  give  any  undue  preference  to 
any  boat,  he  shall  forfeit  any  sum  not  exceeding  5/.  or  less 
than  405.,  or  in  default  of  payment  shall  be  committed  for  not 
exceeding  three  months,  or  less  than  one  month ;  and  if  any 
person  break  down  or  damage  any  bridge,  bank,  lock,  or  other 
work  belonging  to  the  said  Company,  he  shall  be  deemed  guilty 
of  felony,  and  be  transported  for  any  period  not  exceeding 
fourteen  years,  or  suffer  any  other  less  punishment  which  the 
court  may  award,  as  in  cases  of  larceny. 

Sect.  89.  If  drains  belonging  to  the  owners  of  adjoining  lands,  Drains  may  be 
by  reason  of  their  not  being  sufficiently  cleansed,  obstruct  the  Company. 
free  passage  of  the  water  into  the  canal,  it  shall  be  lawful  for 
the  Company,  after  having  given  twenty-one  days'  notice  thereof, 
to  cause  the  same  to  be  cleansed,  and  may  recover  the  costs 
and  charges  thereof  in  the  same  manner  as  penalties  are  herein- 
after directed  to  be  recovered. 

Sect.  90.  And  the  said  Company  shall,  at  their  own  proper  Company  to 

11x1-  make  drains 

costs  and  charges,  make  arches,  tunnels,  culverts,  drams,  or  ^^^  fences. 
other  passages  over,  under,  by  the  side  of,  or  into  the  said 
canal,  so  as  to  do  as  little  damage  as  possible  to  private  pro- 
perty, and  shall  divide  and  separate,  and  keep  divided  and 
separate,  such  parts  of  the  said  canal  as  is  declared  necessary 
for  the  protection  of  adjoining  gardens  and  grounds  by  two  or 
more  justices  of  the  peace ;  and  in  case  the  said  Company 
refuse  or  neglect  to  make  such  fences,  it  shall  be  lawful  for 
landowner  to  make  the  same  after  thirty  days'  notice,  and  to 
recover  the  costs  and  charges  in  the  same  manner  as  penalties 
directed  to  be  recovered. 
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Canal  Act. 

Provision  in 
case  of  floods, 
&c. 


Owners  may 
make  branch 
canals. 


Compensation 
for  damages 
not  herein- 
before provided 
for. 


Provisions  as 
to  condensing 
water  for  steam- 
engine. 


Sect.  91.  Whenever  the  said  canal  or  the  works  thereof  are 
injured  or  destroyed  by  floods  or  unexpected  accidents,  so  that 
the  adjacent  lands  may  thereby  suffer  damage,  it  shall  be  lawful 
for  the  said  Company  from  time  to  time,  by  their  senants, 
agents  or  workmen,  to  enter  into  such  lands  or  grounds  (not 
being  the  ground  whereon  any  house  or  other  building  stands, 
or  garden,  orchard,  park,  paddock,  planted  walk,  nursery 
grounds,  or  avenue  to  a  house),  and  to  dig  for  and  carry  away 
stones,  gravel,  or  other  materials  necessary  for  the  repair  of  the 
said  works,  without  any  previous  treaty  whatever  with  the 
owner  or  person  interested,  but  doing  as  little  damage  thereby 
as  the  nature  of  the  case  will  permit :  Provided  always,  that 
the  said  Company  shall  make  ample  satisfaction  to  the  parties 
prejudiced  by  reason  of  any  such  floods  or  other  accidents. 

Sect.  92.  It  shall  be  lawful  for  the  owners  or  occupiers  of 
any  lands  adjoining  to  the  said  canal  to  make  branch  canals 
and  railways  to  communicate  with  the  same,  giving  to  the  said 
Company  twenty-one  days'  previous  notice  of  their  intention  so 
to  do,  and  making,  if  so  required,  stop-gates,  so  as  to  prevent 
the  water  from  being  drained  or  wasted  out  of  the  said  canal ; 
and  where  such  branch  canal  is  cut  through  any  towing  path, 
the  said  Company  may  require  bridges  to  be  made  of  such 
dimensions  and  constructions  as  may  be  approved  of  by  two 
justices  of  the  county :  Provided  always,  that  the  Company 
shall  not  receive  any  tonnage  for  the  passing  of  any  goods  or 
other  things  along  such  branches  or  railways. 

Sect.  93.  If  at  any  time  hereafter  any  person  sustain  any 
damage  by  reason  of  the  execution  of  any  of  the  powers  given  by 
this  Act,  for  which  a  compensation  is  not  hereinbefore  provided, 
then  and  in  every  such  case  such  damages  shall  be  assessed 
by  a  jury,  and  the  sums  to  be  paid  shall  be  levied,  recovered, 
and  applied  in  such  manner  as  is  hereinbefore  directed  with 
respect  to  such  damages  as  are  hereinbefore  provided  for. 

Sect.  94.  It  shall  be  lawful  for  the  owners  of  any  lands  near 
the  said  canal  to  make  a  communication  between  the  water 
therein  and  any  steam-engine  by  means  of  one  or  more  metal 
pipes,  of  sufficient  strength  and  thickness  to  prevent  any  leak- 
age or  waste  of  water,  and  to  draw  from  the  said  canal  such 
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quantities  of  water  as  sliall  be  sufficient  to  supply  the   said     No.  xxiv. 

engine  with  water  for  the  sole  purpose  of  condensing  the  steam '■ — 

used  for  working  any  such  engines  as  aforesaid  :  Provided 
always,  that  the  proprietor  of  every  such  engine  shall  return  to 
the  said  canal,  every  day  that  he  uses  the  engine,  a  quantity  of 
water,  on  the  same  level  on  vvhich  it  is  taken,  equal  to  the 
quantity  so  used,  so  that  no  obstruction  arise  therefrom  to  the 
said  navigation  :  Provided  also,  that  the  water  so  taken  shall  be 
applied  to  the  working  the  said  engine,  and  to  no  other  purpose 
whatever,  and  every  person  laying  any  pipe  in  the  said  canal 
for  such  purpose  is  hereby  required  to  make  good  any  damage 
done  to  the  bank  thereof,  and  all  other  damages  occasioned  by 
laying  the  said  pipe  ;  and  if  any  dispute  arise  between  the  said 
Company  and  such  person  desirous  of  taking  the  water,  the  same 
shall  be  settled  as  in  manner  by  this  Act  directed  to  be  settled. 

Sect.  95.  Every  lord  of  a  manor  through  which  the  said  Saving  of  rights 
intended  canal  is  to  pass  shall  be  intitled  to  the  several  and  manors. 
exclusive  fishery  in  so  much  of  such  canal,  reservoir,  and  feeder, 
as  passes  through  any  waste  or  common  of  such  manor ;  and  the 
owner  of  grounds  adjoining  to  the  said  canal  shall  be  intitled 
to  the  like  right  of  fishery,  so  as  by  the  use  and  exercise  of  any 
such  right  of  fishery  as  aforesaid  the  said  canal,  reservoirs,  and 
other  works  thereof,  shall  not  be  prejudiced  or  obstructed,  and 
so  as  the  said  Company,  their  servants,  (fee.  shall  not  be  liable 
to  any  penalty  for  taking  or  destroying  any  fish  by  reason  of 
the  necessary  letting  off  the  water  out  of  the  same  for  the  pur- 
pose of  any  repairs  to  be  made  in  or  about  the  same  :  Provided 
always,  that  if  any  person  on  board  any  vessel  carry  with  him 
any  fishing  net,  gun,  or  other  instrument  for  taking  fish  or 
game,  he  shall  forfeit  any  sum  not  exceeding  51. 

96.  Where  any  damages  are  authorized  to  be  recovered,  in  Damages  in 
addition  to  any  penalties  for  any  ofience  in  this  Act  mentioned,  to*be°settled"by 
the  amount  of  such  damages  shall  be  settled  by  any  justice  be-  justices. 
fore  whom  the  offender  is  convicted ;  and  whenever  any  sums 
are  awarded  by  any  justice  to  be  paid  by  way  of  compensation 
for  any  materials  or  damage  done,  the  same  may  be  levied  by 
distress  and  sale. 

Sect.  97.  In  all  cases  in  which  by  this  Act  any  penalty  or  Recovery  of 
forfeiture  is  made  recoverable  by  information  before  any  justice 
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No.  XXIV.     of  the  peace,  it  shall  be  lawful  for  him  to  summon  the  party 
'  complained  against,  and  on  such  summons  to  hear  and  deter- 


mine the  matter  of  complaint,  and  to  convict  the  offender  and 
adjudge  him  to  pay  the  penalty,  and  proceed  to  recover  the 
same,  although  no  information  in  writing  has  been  exhibited 
before  him;  and  all  such  proceedings  by  summons  without 
information  shall  be  as  good  and  effectual  to  all  intents  and 
purposes  as  if  an  information  in  writing  had  been  exhibited : 
Provided  always, that,  except  inthe  cases  hereinbefore  mentioned, 
all  complaints  and  informations  for  offences  against  this  Act 
may  be  made  before  one  justice  of  the  peace  for  the  county, 
liberty  or  place  w^herein  the  offence  is  committed ;  and  such 
justice  is  hereby  authorized  to  take  cognizance  thereof,  and 
summon  the  party  complained  of,  and  upon  complaint  upon 
oath  [or  affirmation],  to  issue  his  w^arrant  for  the  apprehension 
of  such  person,  and  upon  his  appearance  or  otherwise  to  make 
such  determination  as  appears  to  him  just;  and  upon  conviction 
may  issue  his  warrant  under  his  hand  and  seal  for  levying  the 
penalty  or  forfeiture,  in  case  the  same  be  not  immediately  paid, 
by  distress  and  sale ;  and  it  shall  be  lawful  for  such  justice  to 
detain  the  person  so  convicted  in  safe  custody  until  the  return 
of  such  distress,  unless  he  give  sufficient  security ;  and  if,  upon 
the  return  of  the  warrant,  it  appears  that  there  is  no  sufficient 
distress,  or  if  it  otherwise  appear  to  the  justice  that  the  offender 
has  not  sufficient  goods  whereon  such  penalty,  together  with 
the  costs  and  charges,  may  be  levied,  such  justice  shall  not  be 
required  to  issue  such  warrant  of  distress,  but  he  is  hereby 
authorized  by  warrant  under  his  hand  and  seal  to  commit  such 
offender  for  any  term  not  exceeding  three  months,  unless  such 
penalty  &c.  be  sooner  paid ;  and  all  such  penalties,  when  reco- 
vered, shall,  when  the  application  is  not  otherwise  directed,  be 
paid  into  the  hands  of  the  treasurer  of  the  said  Company,  and 
shall  be  applied  and  disposed  of  towards  the  expences  of  the 
said  navigation. 
Power  to  appre-  Sect.  98,  And  it  shall  be  lawful  for  any  person,  seeing  any 
offence  committed  against  this  Act,  to  apprehend  offender  and 
convey  him  or  cause  him  to  be  conveyed  before  a  justice  of  the 
peace :  Provided  always,  that  it  shall  be  lawful  for  said  Com- 
pany to  give  informer  any  part  of  the  penalties. 


bend  otfenders. 
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Sect.  99.  Where  any  distress  is  made  by  virtue  of  this  Act,     No.  XXIV. 
the  distress  itself  shall  not  be  deemed  unlawful,  nor  the  party 


Distress  not  un- 


making the  same  a  trespasser,  on  account  of  any  defect  or  want  lawfuron'ac- 
of  form  in  the  information,  summons  or  other  proceeding  relating  c°""t  °^  uregu- 
thereto;  but  the  person  aggrieved  by  such  irregularity  may 
recover  special  damages  in  an  action  on  the  case  ;  and  no  pro- 
ceedings shall  be  quashed  for  want  of  form,  or  be  removed  by 
certiorari  or  otherwise  into  any  of  her  Majesty's  courts  at  West- 
minster. 

Sect.  100.  If  any  person  be  summoned  as  a  witness  to  attend  Compelling  at- 
before  any  justice  touching  any  matter  of  fact  in  any  information  nesses,  &c. 
contained,  and  he,  without  any  reasonable  excuse,  refuse  or 
neglect  to  attend  [having  been  paid  or  tendered  his  expences], 
or  appearing,  refuse  to  make  oath  [or,  if  a  Quaker,  to  make 
his  affirmation]  and  to  give  evidence  before  such  justice,  he  shall 
forfeit  any  sum  not  exceeding  51. ;  and  in  case  of  any  suit  or  officers  of 
litigation,  the  officers  and  servants  of  the  said  Company  shall  compet"e^nt°wit^- 
be  deemed  competent  witnesses ;  and  in  all  actions  and  pro-  "^^^s^-  ■ 
ceedings  for  any  claim  or  compensation  under  this  Act,  it  shall  jeases  to°wit- 
be  lawful  for  the  clerk  of  the  said  Company,  with  the  approbation  ^^sses. 
of  the  aforesaid  committee,  to  execute  and  deliver  any  release 
to  any  person  for  the  purpose  of  discharging  him,  so  that  he 
may  be  produced  as  a  witness,  and  to  do  with  the  like  consent 
any  other  act,  matter  or  thing,  in  any  such  actions. 

Sect.  101.  If  any  person,  in  any  examination  to  be  taken 
upon  oath  by  virtue  of  this  Act,  wilfully  and  corruptly  give  false 
evidence,  he  shall  upon  conviction  thereof  be  subject  to  the 
pains  and  penalties  of  perjury. 

Sect.  102.  Any  person  or  body  pohtic,  thinking  himself  ag- 
grieved by  any  order  or  judgment  made  in  pursuance  of  any 
rule  or  bye-law  of  the  said  Company,  or  by  any  determination 
of  any  justice,  may,  within  three  calendar  months  after  such 
order,  complain  to  the  justices  at  the  next  quarter  sessions, 
having  first  given  ten  clear  days'  notice  in  writing  of  such 
appeal,  and  of  the  nature  and  matter  thereof,  and  forthwith 
after  such  notice  enterins;  into  a  recog-nizance,  with  two  sufficient 
sureties,  to  tiy  such  appeal ;  and  the  said  justices  at  such  quarter 
sessions  are  hereby  authorized  to  hear  and  determine  such  ap- 
peal summarily,  and  may  mitigate  any  fines,  penalties  or  for- 
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No.  XXIV.     feitures,  and  may  order  any  sum  of  money  to  be  returned  which 

" ^  has  been  levied,  and  award  such  costs  to  either  party  as  they 

think  proper. 

Sect.  103.  And  no  plaintiff  shall  recover  any  costs  in  any 
action  to  be  commenced  against  any  person  for  any  thing  done 
in  pursuance  of  this  Act,  unless  notice  in  writing,  signed  by  the 
plaintiff's  attorney,  be  given  to  defendant  twenty-one  days 
before  commencing  the  same,  or  if  good  and  sufficient  tender 
of  amends  be  made,  or  defendant  with  leave  of  court  has  paid 
into  court  such  sum  as  he  thinks  fit. 
Limitation  of  Sect.  104.  Every  action  brought  for  anything  done  in  pursuance 

of  this  Act  shall  be  commenced  within  six  calendar  months 
after  the  cause  of  action  arose,  or  in  case  of  continuing  damages, 
within  six  months  after  the  doing  such  damage  has  ceased,  and 
shall  be  laid  in  the  county  where  act  was  committed,  and  the 
defendant  in  such  action  may  plead  the  general  issue  and  give 
this  Act  and  the  special  matter  in  evidence,  and  that  the  same 
was  done  by  authority  of  this  Act;  and  if  it  appear  to  have 
been  so  done,  or  the  action  be  brought  after  the  time  limited, 
or  in  any  other  county  than  as  aforesaid,  in  such  case  the  juiy 
shall  find  for  the  defendant;  and  if  the  jury  so  find,  or  if  the 
plaintiff  become  nonsuit,  or  discontinue,  or  judgment  on  de- 
murrer be  given  against  him,  defendant  shall  have  such  costs 
as  between  attorney  and  client  (c). 
Canal  to  he  Sect.  105.  In  case  the  said  navigation,  and  the  several  works 

in  a  given  t^me.  hereinbefore  described,  be  not  completed  within  the  space  of 
seven  years  from  the  passing  this  Act,  then  all  the  powers  given 
by  the  same  shall  absolutely  cease,  but  without  prejudice  to 
such  of  the  rights  and  powers  as  can  be  made  available  for  the 
benefit  of  the  said  Company :  Provided  always,  that  the  said 
canal,  reservoirs,  feeders  and  other  works  thereof  shall  not  be 
under  the  survey  of  the  commissioners  of  sewers  :  Provided  also, 
that  all  manorial  rights,  privileges  and  immunities  of  lords  of 
manors  shall  be  hereby  saved  to  them  in  as  ample  a  manner  as 
if  this  Act  had  not  passed. 


(c)  Before  the  5  &  6  Vict.  c.  97,  double  and  treble  costs  were  usually  given  to 
defendants  by  the  provisions  of  local  Acts,  all  which  are  by  that  Act  repealed, 
and  defendants  are  to  have  costs  onlv  as  between  attorney  and  client. 


ACTS  OF  PARLIAMENT.  81 

Sect.  106.  And  this  Act  shall  be  deemed  to  be  a  public  Act,     No.  xxiv 


Canal  Act. 


and  shall  be  judicially  taken  notice  of  as  such  by  all  judges, 

justices  and  others,  without  being  specially  pleaded.  Public  Act. 


No.  XXV.  ^°-  ^^^^- 

Estate  Act. 

An  Act  to  enable  Trustees  (a)  of  an  Infant  to  sell  Part  of  his 
Estates  for  Payment  of  his  Father  s  Debts  on  Specialty. 

Whas  W.  E.  late  of  &:c.  deed  did  by  his  will  and  testament  llecitalof  will. 
bearing  date  &c.  duly  signed  published  and  attested  as  by  law 
required  for  the  passing  of  real  estate  of  freehold  give  and 
devise  unto  ( Trustees)  all  his  manors  &;c.  and  also  all  his  psnl 
este  whatsr  in  trust  that  they  the  sd  ( T.)  slid  allow  his  son  {the 
Infant)  so  much  for  his  maintenance  and  education  as  they  shd 
think  fit  until  he  had  attained  his  age  of  21  yrs  and  upon  or. 
trusts  therein  parlarly  mentd.  And  whas  the  s&  testator  also 
willed  that  the  sd  {T.)  shd  convey  and  assign  to  his  sd  son 
when  of  the  age  of  21  yrs  and  his  hrs  all  his  sd  este  but  if  he 
died  befe  such  age  witht  issue  then  he  devised  all  his  este  to 
his  daur.  And  whas  the  sd  testator's  psnl  estate  amounts  to 
no  more  than  the  sum  of  £  which  not  being  sufficient  to 

discharge  all  his  debts  and  his  specialty  creditors  insist  upon 
having  satisfaction  out  of  his  real  este  which  cannot  be  done 
w^ithout  selling  some  part  thereof  and  no  sale  can  be  made  by 
reason  of  the  infancy  of  the  sd  children  but  by  authority  of 
Parliament.  Therefore  your  Maj.  most  dutiful  and  loyal  sub- 
jects the  sd  (/.),  {Guardian)  and  {T.)  do  most  humbly  beseech 
your  Maj.  that  it  may  be  enacted  and  be  it  enacted  by  the 
Queen's  most  Excellent  Majesty  by  and  with  the  advice  of  the 


(«)  It  is  presumed  that  an  Act  of  this  kind  can  rare!}-,  if  ever,  be  wanted  in 
future,  as  under  the  11  G.  4  &  1  W.  4,  c.  47,  amended  by  the  3  &  4  W.  4,  c. 
104,  the  whole  real  estate  is  made  assets  for  the  payment  of  debts  by  simple 
contract  as  well  as  by  specialty ;  and  under  the  11  G.  4  &  1  W.  4,  c.  60,  trustees 
are  compellable,  under  the  direction  of  the  Lord  Chancellor,  to  complete  the  sale 
of  estates ;  but  it  does  not  appear  that  trustees  of  their  own  authority  would  even 
now  be  empowered  to  sell  for  the  payment  of  debts.  There  must  still  therefore 
be  an  application  to  Parliament  or  to  the  Court  of  Chancery. 
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Xo.  XXV.      Lords  Spiritual  and  Temporal  and  Commons  in  this  present 
^ — '—  Parliament  assembled  That  they  the  sd  {2\)  their  hrs  and  ass 


shall  and  may  and  are  hby  fully  and  effectually  enabled  and 
empowered  absolutely  to  sell  and  dispose  of  the  sd  manor  of 
and  every  and  any  pt  of  the  sd  preses  to  the  best 
purchaser  or  purchasers  that  can  reasonably  be  gotten  for  the 
same  and  with  the  money  arising  by  and  from  such  sale  shall 
pay  off  and  discharge  all  the  debts  of  the  sd  (testator)  deed  secured 
by  mtges  bonds  and  or.  specialties  and  all  interest  which  now  is 
or  shall  become  due  for  the  same  as  far  as  the  sd  purchase 
money  will  extend  and  amount  unto  and  if  there  be  any  over- 
plus after  such  payments  as  afd  the  same  shall  remain  in  the 
hands  of  the  sd  ( T.)  and  the  survors  or  survor  of  them  and  the 
exs  of  such  survor  under  the  same  trusts  as  the  sd  preses  hby 
directed  to  be  sold,  except  that  if  it  shall  happen  that  all  the 
debts  of  the  sd  (testator)  secured  by  mortge  or  or.  specialties 
be  not  yet  discovered  and  that  some  or.  debt  or  debts  so  secured 
shall  hraftr  beWbund  out  affecting  the  real  este  of  the  sd  (tes- 
tator) in  such  case  the  sd  overplus  money  shall  be  liable  to  pay 
off  and  discharge  such  debt  or  debts  with  the  int.  due  thereupon, 
any  thing  in  this  Act  contd  to  the  contrary  thf  in  anywise  not- 
Clause  in  favour  withstanding,  ^w^  be  it  furr  enacted  that  all  and  every  such 
pure  as  rs.  purchaser  and  purchasers  and  his  and  their  hrs  and  ass  shall 
hold  and  enjoy  the  sd  manor  hereds  and  preses  or  so  much 
thof  as  they  shall  resply  purchase  freed  and  discharged  of  and 
from  all  the  right  title  int  and  trust  which  the  sd  (/.)  his  hrs  exs 
or  ads  or  any  of  them  their  or  any  of  their  hrs  exs  or  ads  or  any 
or.  psn  or  psns  claiming  or  to  claim  by  from  or  under  them  the 
sd  (/.)  or  his  hrs  &:c.  or  any  of  them  or  any  crs  by  specialty  of 
the  sd  (testate?-)  [or.  than  tenants  for  yrs  in  posson  under  yrly 
rents]  might  have  or  claim  of,  in,  unto,  or  out  of  the  same  or  any 
pt  thof  and  that  such  purchaser  or  purchasers  shall  and  may  pay 
TruMees  not  to  his  or  their  purchase  monies  to  the  sd  ( T.)  or  the  survors.  And 
for  the  acts  of  be  it  furr  enacted  that  the  sd  ( T.)  or  the  survor  of  them  or  the 
each  other,  g^.g  ^j.  ^^^  ^f  g^^^j^  survor  shall  not  be  answe  the  one  of  them  for 
the  or.  nor  for  the  rect  act  or  deed  of  the  or.  of  them  but  for  his 
own  sevl  and  separate  acts  and  deeds  only  nor  chargbe  or  ac- 
countable with  or  for  any  mortge  or  or.  sum  or  sums  of  money 
for  or  in  respect  of  the  preses  than  shall  actually  come  to  his  or 
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their  respive  hands  by  virtue  of  the  trusts  afd  notwithstanding      No.  XXV. 
his  or  their  joining  in  any  rect  for  the  sake  of  conformity  nor  with 


or  for  losses  of  such  mos  or  any  pt  thof  so  as  the  same  shall  hap- 
pen witht  their  respive  wilful  deft.  And  that  it  shall  and  may  be  Trustees  to  le- 
Iful  to  and  for  the  sd  (T.)  and  the  survor  &c.  by  and  out  of  the  y^jves? 
sd  trust  mos  to  reimburse  themselves  all  such  costs  chas  dams 
and  exps  as  they  resply  shall  or  may  sustain  or  be  put  unto  in 
and  about  the  exon  of  the  sd  trusts  hby  in  them  reposed  or  in 
anywise  relating  thereto.  Saving  nevess  to  the  Queen's  Most  Saving  clause. 
Excellent  Majesty  her  hrs  and  successors  and  all  and  every  or. 
psn  or  psns  whatsr  bodies  politic  and  corporate  their  hrs  suc- 
cessors and  ass  or.  than  crs  by  specialty  of  the  sd  {testator) 
and  the  sd  (/. )  and  his  hrs  &c.  and  all  or.  psn  and  psns 
claiming  or  to  claim  by  from  or  under  them  or  any  of  them 
[not  being  tenants  for  yrs  in  posson  under  yrly  rents]  all  their 
este  right  title  and  int  claim  and  demand  whatsr  of,  in,  or  to 
the  sd  preses  or  any  of  them  as  they  were  intitled  to  before  this 
Act  was  passed  or  could  or  might  have  had  or  enjoyed  in  case 
this  Act  had  not  been  made. 


No.    XXVI.  No.  XXVI. 

An  Act  to  enable  two  31inors  to  make  Settlements  upon  their 
Intermarriage  of  their  respective  Instates. 

Whas  by  virtue  of  certain  indres  of  lease  and  release  made  or  Recital  of  seism 
expssd  to  be  made  between  &c.  the  messes  or  tents  Ids  and  heredts  '"  ^^  * 
hinfter  described  were  conveyed  and  assured  unto  the  sd  (Trus- 
tees) and  their  hrs  to  the  use  of  {leather  of  Intended  Husband) 
of  and  for  the  term  of  his  natural  life  with  remr  to  the  use  of 
the  sd  (Intended  Husband)  and  the  hrs  male  of  his  body  Ifully 
begotten  with  divers  rmrs  over     And  whas  (Intended    TF?/e)  of  seisin  in  fee 
spinster  is  seised  in  fee  simple  or  fee  tail  pt  in  posson  and  pt  in 
reversion  of  one  undivided  third  part  of  divers  manors  and  is 
intitled  by  her  father's  will  to  the  sum  of  £  on  her  mar- 

riage    And  whas  (Father  of  I.  H.)  and  the  sd  (Guardians  o/"  Treaty  of  mar- 
/•  Jr.]  have  entered  into  a  treaty  for  the  marriage  of  the  sd  "''°^' 
(/.  H.)  with  the  sd  (J.   W.)  and  for  the  setthng  their  respive 
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No.  XXVI. 
F.state  /^r^ 


Intended  l)us- 
hand  to  settle 
his  estate. 


Intended  wife 
to  settle  her  es- 
tate. 


Conveyances  to 
be  valid  not- 
wiihstanding 
their  minority. 


Intended  hus- 
band to  give 
releases  and 
discharges. 


estates  and  effects  for  the  bent  of  them  and  the  issue  of  the 
marre ;  but  the  sd  (/,  H.)  and  (/.  W.)  being  both  under  the 
age  of  21  yrs  such  mutual  settlements  cannot  be  made  to  the 
satisfaction  of  the  pties  concerned  according  to  the  common 
course  of  the  laws  of  this  kingdom  witht  the  aid  and  authy  of 
Parhament  Therefore  your  Majesty's  most  dutiful  &:c.  and  be 
it  enacted  That  it  shall  and  may  be  lawful  for  the  sd  (F.)  and 
(/.  //.)  notwithstanding  his  minority  by  any  deed  or  deeds 
writing  or  writings  conveyances  surrenders  and  assurances  to 
be  by  them  the  sd  (F.)  and  (/.  H.)  notwithstanding  such  his 
minority  exted  in  the  presence  of  three  or  more  witnesses  To 
convey  settle  limit  surrender  and  assure  either  before  or  afer  the 
said  intended  marre  All  and  every  the  freehd  and  copyhd  Ids 
messes  &:c.  unto  and  upon  such  psn  or  psns  to  for  and  upon 
such  uses  estates  trusts  intents  and  purps  and  subject  to  such 
provos  declons  and  agts  as  are  and  shall  be  stipulated  and  agd 
upon  betwn  the  sd  (F.)  and  (G.)  And  be  it  furr  enacted  That 
it  shall  and  may  be  Iful  for  the  said  (7.  W.)  by  any  deed  or 
deeds  &c.  by  her  notwithstanding  such  her  minority  exted  in 
the  presence  of  (fee.  by  and  with  the  consent  and  approbation  of 
the  sd  (G.)  or  the  survors  &c.  to  convey  &;c.  unto  and  upon  &c. 
And  be  it  furr  enacted  That  such  mutual  conveyances  surrenders 
settlts  and  assurances  so  to  be  made  and  extd  by  the  sd  (/.  JI.) 
and  (/.  W.)  &c.  shall  notwithstanding  such  the  respive  mino- 
rities of  the  sd  (/.  H.)  and  (  /.  IF.)  be  as  good  valid  and  effec- 
tual in  law  to  all  intents  and  purps  as  if  they  resply  had  been 
of  the  full  age  of  21  yrs  at  the  time  of  the  making  and  exting 
thof.  And  be  it  furr  enacted  That  it  shall  and  may  be  Iful  to 
and  for  the  sd  {F.)  and  the  sd  (7.  H.)  notwithstanding  his 
minority  to  give  any  release  and  other  discharge  for  the  sd 
several  sums  of  £  and  such  or.  sums  of  money  as  the  sd 

(7.  TT.)  will  be  intitled  to  have  and  rece  in  case  the  sd  intended 
marre  shall  be  had  and  solemnized  and  to  pay  and  apply  and 
dispose  of  all  or  any  part  thof  or  direct  the  same  to  be  pd  applied 
and  disposed  of  in  such  manner  and  to  for  and  upon  such  uses 
trusts  intents  and  purps  as  is  or  shall  be  agreed  upon  betn  the 
sd  pties  and  that  such  discharge  and  the  payment  application 
and  disposition  of  the  sd  sums  shall  be  as  good  effectual  and 
binding  in  law  agst  him  the  sd  (7.  H.)  as  if  he  had  been  of  the 
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full  age  of  21  yrs  and   that  he  the  sd  (/.  H.)  may  give  acquit-     No.  xwi. 
tances  and  releases  for  the  rects  and  profits  of  such  of  the  —         ^ '  ■ 
preses  as  by  such  settlts  to  be  made  as  afd  he  shall  be  intitled 
to  rece  and  take  the  rents  and  profits  of  and  that  such  acquit- 
tances shall  be  as  valid  &:c.  Savins;  &c. 


No.  XXVII.  No.  xxvji. 

Railuay  Act. 

Local  Act  for  making  a  Railway. 

Sect.  1.  Preamble  and  incorporation  of  the  proprietors,  see 
ante,  No.  XXIY. 

Sect.  2.  The  said  Company  shall  be  and  they  are  hereby  au- 
thorized and  empowered  by  themselves,  their  deputies,  agents, 
officers  and  workmen,  to  make,  complete  and  maintain  a  rail- 
way or  tramroad,  with  proper  works  and  conveniences  adjoining 
thereto  or  connected  therewith,  for  the  passage  of  waggons  and 
other  carriages  properly  constructed,  commencing  at  the  place 
delineated  on  the  plan,  and  described  in  the  book  of  reference, 
deposited  with  the  clerk  of  the  peace  for  the  county  of  (Jiere  set 
out  the  intended  line  of  railway  {a).) 

Sect.  3.  The  said  Company  is  empowered  to  enter  lands  of 
any  persons  and  sun*ey  the  same,  and  to  set  out  and  appro- 
priate for  the  purposes  herein  mentioned  such  parts  thereof  as 
they  are  by  this  Act  empowered  to  take  for  making  the  said 
railway,  and  there  to  bore,  dig,  cut,  trench,  embank,  and  sough, 
and  also  to  remove,  lay  and  use  any  earth,  clay,  stone,  soil, 
rubbish,  trees,  roots,  beds  of  gravel  or  sand,  or  any  other  mate- 
rials which  may  be  gotten  in  making  such  railway ;  also  to 
build,  set  up,  excavate  or  cut  in,  under,  or  upon  the  said  rail- 
way so  many  embankments,  bridges,  piers,  arches,  cuttings  and 
tunnels  for  passing  under  any  streets  or  buildings,  or  passing 
any  hills,  vallies,  roads,  rivers,  canals,  brooks,  streams  or  other 

(«)  If  a  branch  railway  is  contemplated  say — 

"  To  make  and  maintain  a  branch  railway  from  and  out  of  the  main  railway, 
commencing  at  or  near  to  that  part  of  such  main  railway  where  it  crosses  a 
certain  road  called  in  and  passing  thence  through  or  into  , 

thence  over  and  across  the  river  by  means  of  a  viaduct  or  bridge  to  be  erected 
from  or  near  to  the  corner  of  a  lane  called  in  the  township  aforesaid  lic." 
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No.  XXVII. 

Railway  Act. 


waters,  and  to  alter  the  course  of  any  waters  as  may  be  neces- 
sary for  completing  bridges  or  passages  over  the  same ;  and 
also  to  erect  such  and  so  many  houses,  warehouses,  tollhouses, 
landing  places,  weighing  beams,  cranes,  fire  engines,  steam 
engines  and  other  w^orks  and  ways,  as  the  said  Company  think 
necessary ;  and  also  to  place,  lay,  work  and  manufacture  the 
materials  necessary  for  the  making  the  said  railroad  and  the 
works  thereof,  on  the  lands  or  grounds  adjoining  to  the  place 
where  such  works  are  intended  to  be  made ;  and  also  to  make 
and  repair  any  fences  or  passages  over,  under,  or  through  the 
said  railway,  and  also  to  make  drains  or  conduits  into,  through, 
or  under  any  such  lands  &c.  for  the  purpose  of  conveying  water 
from  or  to  the  said  railway ;  and  to  construct,  make  and  do  all 
other  matters  necessary  for  completing  the  railroad  and  the 
works  thereof,  according  to  the  true  intent  and  meaning  of  this 
Act,  they  the  said  Company,  their  deputies,  Sec.  doing  as  little 
damage  as  may  be  in  the  execution  of  the  power  to  them  hereby 
granted,  and  making  full  satisfaction  in  manner  hereinafter  di- 
rected to  the  owners  of  the  several  lands  for  the  several  da- 
mages thereby  sustained. 

Sect.  4.  And  whereas  by  reason  of  taking  down  buildings 
and  making  alterations  in  pursuance  of  this  Act,  there  may  be 
deficiencies  in  the  assessments  for  land  tax  in  the  parishes 
herein  mentioned,  the  said  Company  shall,  unless  they  think 
fit  to  redeem  the  land  tax,  be  liable  from  time  to  time  to  make 
good  such  deficiencies. 

Sect.  5.  As  the  intended  railway  is  to  be  carried  by  means  of 
a  tunnel  through  the  town  of  as  aforesaid,  the  same  shall 

be  constructed  under  the  houses  and  streets  in  the  line  marked 
out  on  the  plan  deposited  with  the  clerk  of  the  peace,  according 
to  a  section  and  specification  submitted  to  and  approved  by  the 
surveyor  of  the  corporation  of  previous  to  the  work  being 

commenced,  who  shall  at  all  times  have  full  liberty  and  autho- 
rity, with  any  assistants  or  workmen,  to  inspect  and  examine 
the  same  during  the  progress  of  the  work,  and  during  the  time 
the  said  tunnel  continues  to  be  used ;  and  it  shall  not  be  lawful 
for  the  said  Company  or  their  workmen  to  use  any  gunpowder 
for  the  purpose  of  blasting  without  the  consent  of  such  sur- 
Gunpowder  not  veyor ;  and  in  case  any  agent  or  servant  of  the  said  Company 

to  be  used. 


Provision  for 
deficiencies  in 
the  land  tax. 


Construction  of 
tunnel  in  the 
town. 


ACTS  OF  PARLIAMENT.  87 

use  any  gunpowder,  he  shall  for  every  such  offence  forfeit  a  sum     No.  XXVII. 

not  exceeding  bl.,  to  be  recovered  as  any  other  penalty  under  "'  """^ Ll 

this  Act :  Provided  always  that  no  deviation  shall  be  made  in 
the  said  plan  and  sections  without  the  consent  of  such  sur- 
veyor :  Provided  also  that  in  case  it  be  found  necessary  to  form  Openings  into 
eyes  or  openings  from  the  said  tunnel,  the  same  shall  be  formed 
in  such  places  only  and  according  to  the  specification  and  sec- 
tion previously  submitted  to  and  approved  by  the  said  surveyor. 

Sect.  6.  Where  the  said  tunnel  is  to  cross  any  drain  or  sewer,  Sewers  to  be 
and  it  is  necessary  to  alter  the  direction  of  any  drain  or  sewer,  \^^\q  directions 
such  alteration  shall  be  made  accordino-  to  the  directions  oiven  ?!^  surveyors  of 

^  ^  highways. 

by  the  surveyors  of  highways  of  the  town  of  ,  such  direc- 

tions to  be  stated  and  delineated  in  some  specification  and  sec- 
tion ;  and  in  case  the  corporation  of  the  said  town  of  ,  bv  Corporation 

.  ""     may  make  new 

vu-tue  of  any  powers  vested  ni  them,  deem  it  necessaiy  to  make  sewers. 
any  new  or  additional  sewers  or  drains  in  any  part  of  the  line 
of  the  said  tunnel,  it  shall  be  lawful  for  them  to  construct  the 
same  in  such  manner  as  to  them  seems  requisite,  so  as  such 
construction  does  not  interfere  with  the  carriage  or  conveyance 
of  any  goods  along  the  said  tunnel :  Provided  always  that  the 
said  Company  shall  keep  the  said  tunnel  and  the  openings  and 
other  works  appertaining  thereto  in  constant  repair,  to  the  sa- 
tisfaction of  the  surveyor  of  the  said  corporation. 

Sect.  7.  Before  the  said  Company  proceed  to  undermine  any  Company  to 
houses  for  the  purpose  of  excavating  any  tunnel,  they  shall,  if  repair, 
required  by  the  owners  of  such  houses,  purchase  the  same,  and  Company  to 

.  .  \^        •       c         purchase  houses 

pay  purchase   or  consideration  money  m   manner  nereinaiter  jij^t  mav  be  un- 

,•  J  dermined. 

mentioned. 

Sect.  8.  If  any  person  be  applied  to  by  or  on  behalf  of  the  whole  of  pro- 

•      r^  n  i_    -u-  •         I,      perty  to  be 

said  Company  to  sell  any  part  of  any  house  or  building  in  the  bought  in  cer- 
said  town  of  for  any  of  the  purposes  of  this  Act,  and  he  *'"°  *^^^'^*" 

signify  his  inchnation  to  treat  for  the  same,  nothing  in  this  Act 
shall  be  deemed  to  extend  to  compel  such  person  to  sell  any 
thing  less  than  the  whole  property. 

Sect.  9.  In  case  the  said  Company  purchase  anv  lands,  tene-  Subject  to  co- 

■'  .  ,  .         ,        venanls  in 

ments  or  hereditaments  to  the  eastward  of  ,  within  the  leases, 

said  town  of  ,  the  same  shall  be  purchased  subject  to  the 

performance  of  the  several  covenants,  conditions  and  restrictions, 
contained  in  any  existino-  lease ;  and  it  shall  not  be  lawful  for 
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Pavement  not 

to  be  taken  up 
wiiliout  consent 
of  survesor. 


Kngines  to  con- 
sume their  own 
smoke. 


On  pain  of  for- 
feiting 20/. 


Notice  to  be 
given  previous 
to  complaint. 


Appeal  against 
conviction. 


the  said  Company  to  use  or  permit  to  be  used  any  locomotive 
engine  upon  the  said  railway  within  the  town  of 

Sect.  10.  In  case  it  be  requisite  to  take  up  any  of  the  pave- 
ment in  the  public  streets  or  highways  in  the  said  town  of 
the  same  shall  not  be  done  without  the  consent  of  the  surveyors 
of  the  highways  in  writing  for  that  purpose  first  had  and  ob- 
tained. 

Sect.  1 1 .  The  furnace  of  every  steam  engine  to  be  erected 
by  the  said  Company,  under  the  powers  of  this  Act,  shall  be 
constructed  on  the  principle  of  consuming  its  own  smoke  :  Pro- 
vided always  that  nothing  in  this  Act  contained  shall  authorize 
the  said  Company  or  their  agents  &c.  to  set  up  any  fixed  or 
permanent  fire  engine,  steam  engine  upon  any  of  the  lands  or 
grounds  belonging  to  or  within  five  hundred  yards  of  the 

same  :  Provided  also  that  eveiy  locomotive  engine  shall  be  con- 
structed upon  the  principle  of  consuming  its  own  smoke ;  and 
the  said  Company  or  any  person  using  any  engine  not  consum- 
ing its  ow  n  smoke  shall  be  liable  for  every  such  offence  to  for- 
feit any  sum  not  exceeding  20Z.  on  conviction  before  two  jus- 
tices, the  same  to  be  levied  as  other  penalties  are  by  this  Act 
directed  to  be  levied  and  to  be  applied  as  the  said  two  justices 
direct :  Provided  always  that  no  such  conviction  shall  take 
place  unless  upon  the  previous  complaint  or  information  upon 
oath  or  solemn  affirmation  of  some  person,  who,  previous  to 
such  information,  has  given  ten  days'  notice  to  the  said  Com- 
pany or  their  clerk,  or  other  person  owning  or  using  such 
engine  as  aforesaid ;  that  the  said  complainant  considers  the 
same  to  be  a  nuisance  affecting  the  house  or  land  in  his  pos- 
session, and  specifying  the  length  of  road  along  which  the  said 
complainant  considers  such  house  or  land  to  be  thereby  af- 
fected :  Provided  also  that  every  such  conviction  shall  be  filed 
at  the  next  quarter  sessions  of  the  peace,  unless  such  sessions 
be  held  within  ten  days  after  such  conviction ;  in  that  case  the 
same  shall  be  filed  at  the  quarter  sessions  next  following ;  and 
the  said  Company  or  any  persons  thinking  themselves  aggrieved 
by  such  conviction  shall  be  at  liberty,  within  four  calendar 
months  after  the  same  has  been  made,  to  appeal  to  any  quarter 
sessions,  giving  ten  days'  notice  in  writing  of  their  intention  to 
appeal,  and  entering  into  a  recognizance  with  two  sufficient 
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sureties,  conditioned  to  try  such  appeal,  and  abide  the  award     No.  xxvir, 

Uaitway  Act, 


and  order  of  the  court  thereon  ;  and  the  said  justices  shall  de- 
termine whether  such  locomotive  engine  did  at  the  time  spe- 
cified in  the  indictment  consume  its  own  smoke,  and  thereupon 
shall  either  quash  or  confirm  such  conviction,  and  mitigate  any 
penalty,  or  order  any  money  to  be  returned  that  has  been  levied 
in  pursuance  thereof,  and  such  costs  to  be  paid  to  the  party  in 
whose  favour  such  appeal  has  been  decided,  as  the  said  justices 
in  their  judgment  think  reasonable. 

Sect.  12.  Where  the  said  railway  &c.  crosses  any  turnpike  Crossings. 
road  or  public  highway,  the  ledge  or  flanch  of  such  railway,  for 
the  purpose  of  guiding  the  wheels  of  the  carriages,  shall  not 
rise  above  the  level  of  the  road  or  sink  below  the  same  more 
than  one  inch. 

Sect.  13.  Where  any  bridge  is  made  for  the  purpose  of  car-  Bridges  over 
rying  any  railroad  over  any  turnpike  road  &:c.  the  arch  of  any  ^  '^  '^°^  ^' 
such  bridge  shall  leave  a  clear  and  open  space  under  it  of  not 
less  than  fifteen  feet,  and  the  height  from  the  surface  of  such 
road  to  the  centre  of  the  arch  not  less  than  sixteen  feet.  And 
where  it  is  necessary  to  erect  any  bridge  for  carrying  such  road 
over  any  railway,  the  ascent  of  every  such  bridge  shall  not  be 
more  than  thirteen  feet ;  and  a  good  and  sufficient  fence  shall 
be  made  on  each  side  of  every  such  bridge  not  less  than  four 
feet  above  the  surface  of  such  bridge. 

Sect.  14.  Where  the  railway  crosses  such  roads  on  a  level.  Railway  cross- 
the  said  Company  shall  erect  and  at  all  times  maintain  a  suffi-  same°leve°l° 
cient  gate  on  each  side  of  such  road,  where  the  said  railway 
communicates  with  the  same,  which  gates  shall  be  constantly 
kept  shut,  except  at  such  times  as  carriages  passing  along  the 
said  railway  have  to  cross  such  road,  and  then  shall  be  opened 
only  for  the  purpose  of  letting  such  carriages  pass  through. 

Sect.  15.  Nothing  herein  contained  shall  authorize  the  said  Houses  and  gar- 
Company  to  take  tor  the  purposes  or  the  said  railway  any  land  used,  unless 
or  ground  set  apart  as  a  garden,  orchard,  yard,  paddock,  park,  schedule." 
plantation,  walk,  or  avenue  to  a  house,  without  the  consent  of 
the  owner,  except  such  as  are  specified  in  schedule. 

Sect.  16.  In  all  cases  where  in  the  exercise  of  the  powers  Making  a  tem- 
hereby  granted,  any  injury  must  be  done  to  any  road,  public  or  ^      ^ 
private,  so  as  to  render  it  impassable  or  inconvenient,  the  said 
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No.  XXVII.    Company  shall  not  proceed  to  use  such  road  until  they  have  at 

— -■     their  own  expence  caused  a  good  and  sufficient  road  to  be  set 

out  instead  thereof;  and  where  the  road  is  a  turnpike  road,  the 
temporary  road  shall  be  so  made  and  the  principal  road  restored 
witliin  six  calendar  months  after  the  commencement  of  the 
operation;  and  the  railroad,  where  it  crosses  such  turnpike  road, 
shall  be  kept  in  repair,  so  as  to  prevent  obstruction  to  the  pas- 
sage along  such  road. 
What  lands  to  Sect.  17.  The  lands  or  grounds  to  be  taken  for  the  purposes 
of  this  Act  shall  not  exceed  yards  in  breadth,  except  in 

such  places  where  it  is  judged  necessary  for  engines  or  carriages 
to  turn  or  pass  each  other,  or  to  raise  embankments,  or  to  cross 
vallies  or  low  grounds  ;  and  not  above  yards  in  any  place, 

except  at  or  near  to  the  termination  of  the  said  lines  within  the 
townships  of 

Sect.  18.  Provisions  as  to  bodies  politic  and  persons  under 
disabilities  selling  lands,  see  ante,  No.  XXIV.  s.  17  et  seq. 

Sect.  19.  Sum  to  be  raised  by  the  proprietors  and  to  be  di- 
vided into  shares,  see  ante,  No.  XXIV.  s.  38. 
Company  re-  Sect.  20.  Provided  always,  in  case  the  owner  of  or  person 

tharamouVt^l^s  interested  in  any  lands,  tenements,  or  hereditaments  authorized 
been  subscribed  ^q  ^jg  taken  by  virtue  of  this  Act,  require  the  said  Company  to 
shew  that  the  whole  amount  of  the  said  sums  has  been  sub- 
scribed as  herein  mentioned,  the  said  Company  shall  and  they 
are  hereby  required  so  to  do  by  the  production  of  a  certiticate  in 
writing  to  that  effect  under  the  hand  of  any  justice  of  the  peace 
of  the  said  county  of  ,  which  certificate  shall  be  deemed 

good  evidence  of  the  fact. 

Sect.  21.    Shares  to  be  deemed  personalty,  see  ante.  No. 
XXIV.  s.  39. 

Sect.  22.  Compelling  payment  of  subscriptions,  see  ante.  No. 
XXIV.  s.  59. 

Sect.  23.  Mode  of  voting,  see  ante.  No.  XXIV.  ss.  43 — 45. 
fraudulent  as-         Sect.  24.  If  any  person  or  body  politic  fraudulently  and  col- 
multiply  votes,     lusively  assign  any  shares  to  other  persons  in  trust  for  them, 
for  the  purpose  of  obtaining  a  greater  number  of  votes,  he  shall 
on  conviction  on  the  oath  or  affirmation  of  two  witnesses  before 
any  two  justices  of  the  peace  of  the  said  county  of  forfeit 

the  sum  of  £50. 
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Sect.  25.  Names  of  proprietors  to  be  entered,  and  certificate     No,  xxvii. 
of  their  shares  given  to  them,  see  ante,  No.  XXIV.  s.  39.  "'  "'"^ — 1^ 

Sect.  26.  Borrowing  by  way  of  mortgage,  see  ante,  No. 
XXIV.  s.  41  et  seq. 

Sect.  27.  First  and  oeneral  meeting's,  see  ante.  No.  XXIV.  s. 
46  et  seq. 

Sect.  28.  The  said  Company  at  the  said  first  general  meeting, 
or  at  some  meeting  to  be  held  by  adjournment  of  the  same, 
shall  elect  persons  to  be  directors  to  manage  the  aflfairs 

of  the  said  Company,  three  of  whom,  whether  proprietors  of 
this  undertaking  or  not,  shall  be  nominated  by  and  the 

remaining  ,  who  shall  be  respectively  possessed  of  or  in- 

titled  to  shares  in  their  own  right,  shall  be  elected  by  the 

other  proprietors  present  at  the  meeting,  and  they  shall  continue 
in  office  until  the  annual  general  meeting. 

Sect.  29.  Calling  special  meetings,  see  ante.  No.  XXIV.  s.  50. 

Sect.  30.  Chairmen  of  directors,  see  ante,  No.  XXIV.  ss.  51 
—54. 

Sect.  31.  Appointment  of  treasurer  and  clerk,  see  ante,  No. 
XXIV.  ss.  47,  48. 

Sect.  32.  Books  of  entry,  see  ante,  No.  XXIV.  s.  47 

Sect.  33.  Provisions  as  to  making  calls  and  enforcing  pay- 
ments &c.  see  ante.  No.  XXIV.  ss.  59  —  61. 

Sect.  34.  Selling  shares  by  proprietors,  see  ante.  No.  XXIV. 
ss.  62,  63. 

Sect.  35.  Previously  to  any  dividend  being  declared  out  of  Fund  for  contiu- 
the  net  profits  of  the  Company,  it  shall  be  lawful  for  the  said  lom  the  net  pro- 
directors  and  they  are  hereby  empowered  to  set  apart  one-tenth  fi'®- 
of  the  same  to  form  a  fund  for  the  purposes  hereinafter  men- 
tioned, and  the  remaining  nine-tenths  only  of  such  net  profits 
shall  be  divisible  among  the  proprietors  :  Provided  always,  that 
if  at  any  time  such  net  profits  amount  to  the  sum  of  £  , 

in  such  case  the  whole  shall  be  divisible. 

Sect.  36.  And  the  said  directors  shall  invest,  in  the  names  of 
three  trustees,  for  and  on  behalf  of  the  said  Company,  such 
one-tenth  of  the  net  profits,  and  from  time  to  time  lay  out  and 
invest  the  dividends  and  interest  arising  therefrom,  until  the 
fund  so  formed  shall  amount  to  the  sum  of  £  ,  when  the 

interest  and  dividends  thereof  shall  no  longer  be  invested,  but 
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No.  XXVII.    be  applied  for  the  general  purposes  of  the  said  Company  :  Pro- 

—  — '^    c  ^  yj(jg(j  always,  that  directors  shall  resort  to  reserved  fund  instead 

of  making  calls  on  proprietors. 

Sect.  37.  Regulations  as  to  the  acquisition  of  shares,  see  ante, 
No.  XXIV.  s.  64. 

Sect.  38.  Powers  of  directors,  see  ante,  No.  XXIV.  s.  56. 

Sect.  39.  Directors  may  appoint  committees  under  them,  see 
ante.  No.  XXIV.  s.  57. 

Sect.  40.  Accounting  by  officers,  see  ante.  No.  XXIV.  s.  53. 

Sect.  41.  Provisions  as  to  Company  taking  and  recovering 
&c.  rates,  see  ante,  No.  XXIV.  ss.  QQ — 75. 

Sect.  42.  And  for  the  better  ascertaining  and  more  easily 
collecting  the  said  rates,  the  owner  or  person  having  care  of 
any  carriage  passing  upon  the  said  railway  shall  give  to  the 
collector  an  exact  and  true  account  in  writing,  signed  by  him, 
of  the  quantity  of  goods  contained  in  such  carriage,  whence 
brought,  and  where  intended  to  be  unloaded  or  left ;  and  if  the 
goods  are  liable  to  different  rates,  then  the  owner  shall  specify 
the  quantities  liable  to  each  rate ;  and  in  case  he  neglect  or  refuse 
to  give  such  an  account,  or  to  produce  a  bill  of  lading,  or  he 
give  a  false  account,  or  deliver  a  part  of  his  lading  at  any  other 
place  than  is  mentioned  in  such  account,  with  intent  to  evade 
the  payment  of  the  toll,  every  person  so  offending  shall  forfeit 
any  sum  not  exceeding  405.  for  every  ton  of  goods  of  which  an 
account  is  refused  to  be  given  or  otherwise. 
Weight  of  ton-  Sect.  43.  For  better  ascertaining  the  tonnage  of  goods  to  be 
tanned  ^^^"^  charged  with  the  payment  of  rates  as  aforesaid,  one  hundred  and 

twelve  pounds  weight  shall,  for  the  purposes  of  this  Act,  be 
deemed  to  be  one  hundred  weight,  and  twenty  such  hundred- 
weight to  be  one  ton  ;  and  for  ascertaining  the  tonnage  of  stone 
and  timber,  fourteen  {or  "sixteen")  cubic  feet  of  stone,  forty 
cubic  feet  of  oak,  mahogany,  beech  and  ash,  and  fifty  cubic  feet 
of  all  other  timber,  shall,  for  the  purposes  of  this  Act,  be  deemed 
to  be  one  ton  weight. 

Sect.  44.    Provisions    as    to    weighing   carriages,    see   ante. 
No.  XXIV.  s.  77. 

Sect.  45.  Owners  of  waggons  to  put  their  names  on  the  out- 
side of  waggons,  see  ante,  No.  XXIV.  s.  86. 
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Sect,  46.   Penalty  on  obstructing  railway,  destroying  works,     No.  XXVII. 
&c.  see  ante,  No.  XXIV.  s.  88.  ^'^'^'^'"^  ^''- 

Sect.  47.  The  said  Company  shall,  at  their  own  costs  and 
charges,  make,  set  up  and  maintain  from  time  to  time  all  gates, 
bridges,  culverts,  fences,  ditches,  drains  and  passages,  over, 
mider,  or  by  the  side  of  any  lands  adjoining  to  the  said  rail- 
way, of  such  dimensions  and  in  such  manner  as  any  two  jus- 
tices of  the  peace  for  the  said  county  of  shall  judge 
necessary  and  appoint,  (in  case  there  is  any  dispute  about  the 
same,)  for  the  use  of  the  owner  and  occupier  of  the  lands  or 
grounds  through  which  the  said  railway  is  made,  and  for  pro- 
tecting the  said  lands  from  trespasses  or  otherwise  ;  and  for  the 
purpose  of  making  such  gates  or  other  things,  it  shall  be  lawful 
for  the  said  Company,  their  servants  or  agents,  to  enter  upon 
the  said  lands  with  carts  and  horses,  and  to  do  all  necessary  acts 
thereupon  ;  and  in  case  the  said  Company  neglect  or  refuse  to 
make  such  gates  (fee.  for  the  space  of  twenty  days  after  the  time 
fixed  for  doing  the  same  by  said  justices,  it  shall  be  lawful 
for  the  owners  or  occupiers  of  such  lands,  who  find  themselves 
aggrieved  by  such  refusal  or  neglect,  to  make  such  gates  (fee,  and 
all  the  reasonable  costs  and  charges  thereof,  to  be  settled  and 
allowed  by  such  two  justices,  shall  be  repaid  to  the  said  owner 
or  occupier,  and  in  default  of  payment  shall  be  levied  by  distress 
and  sale  :  Provided  always,  that  if  any  of  the  owners  or  occu- 
piers of  the  said  lands  apprehend  that  any  such  gates  &;c.  so 
appointed  by  said  justices,  are  insufficient  in  number  or  situ- 
ation, it  shall  be  lawful  for  such  owners  &c.  after  twenty-one 
days'  notice  given  to  the  said  Company,  wath  the  approbation 
of  said  justices,  to  make  others  and  to  maintain  the  same  at 
their  own  costs  and  charges,  as  occasion  requires,  so  that  the 
passage  through  or  along  the  said  railway  be  not  obstructed 
for  any  longer  space  of  time,  or  in  any  other  manner  than  the 
same  would  necessarily  have  been  if  such  gates  (fee.  had  been 
made  by  the  said  Company  :  Provided  also,  that  such  owner  (fee. 
shall  be  at  liberty  to  pass  along  the  said  railway,  as  far  as  their 
lands  extend,  without  paying  toll. 

Sect.  48.  Provision  that  railway  shall  be  free  on  payment  of 
tonnage,  see  ante,  No.  XXIV.  s.  78  :  Provided  always,  that  no 
person  shall  pass  with  any  waggon  or  carriage,  unless  the  same 
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No.  XXVII.    be  constructed  in  such  manner  as  shall  be  approved  of  by  the 

Railuau  Act.  .  ^  ,,  •  1   /~i 

-^    —  engineer  oi  the  said  Company. 

Sect.  49.  No  waggon  or  other  carriage  shall  carry  at  any  one 
time  along  any  part  of  the  said  railway,  including  the  weight  of 
such  carriage,  more  than  four  tons  weight,  except  in  any  one 
piece  of  timber,  stone,  or  machinery,  which  nevertheless  shall 
not  exceed  eight  tons  weioht. 

Sect.  50.  The  said  Company  shall  and  they  are  hereby  required, 
at  their  own  proper  costs  and  charges,  to  divide  and  to  keep  con- 
stantly divided  and  separated  all  land,  taken  for  the  purposes  of 
the  said  railway,  from  the  adjoining  lands  or  grounds,  with  good 
and  sufficient  rails,  hedges,  ditches,  mounds  and  other  fences,  in 
case  the  owners  or  occupiers  thereof  respectively  desire  the  same 
to  be  fenced  oft" ;  and  said  Company  shall  also  set  up  and  main- 
tain all  necessary  gates  and  stiles  in  such  fences. 

Sect.  51.  All  persons  opening  any  gate  set  across  said  railroad 
shall  shut  the  same  after  the  carriage  has  passed  through,  on 
pain  of  forfeiting  405.  for  every  such  offence. 

Sect.  52.  It  shall  be  lawful  for  the  owner  and  occupier  of  adjoin- 
ing lands  to  lay  down  railways  from  their  respective  lands  to  com- 
municate with  the  said  railway,  and  the  said  Company  shall  be 
bound  to  make,  at  the  expence  of  the  said  owners  &c.,  openings 
in  the  ledges  or  flanches  thereof  convenient  for  effecting  such 
communication  :  Provided  always,  that  nothing  in  this  Act  shall 
extend  to  prevent  the  said  owners  &;c.  to  make  any  railroad  or 
tramroad  across  the  said  railroad,  so  as  the  same  do  no  injury 
to  or  prevent  the  free  passage  along,  over,  or  upon  the  same. 

Sect.  53.  The  said  Company  shall  and  they  are  hereby  required, 
at  their  own  proper  costs  and  charges,  to  make  arches,  tunnels, 
culverts,  drains  or  other  passages,  over,  under,  or  by  the  side  of 
the  said  railroad,  of  sufficient  dimensions  to  convey  the  water 
fi'om  lands  adjoining  thereto ;  and  also  to  make  proper  watering 
places  for  cattle  in  all  cases  where,  by  means  of  the  said  rail- 
road, the  cattle  of  any  person  occupying  such  lands  are  deprived 
of  their  ancient  watering  place,  and  to  supply  the  same  at  all 
times  with  water  from  such  rivers,  brooks,  streams  or  springs  of 
water,  as  would  have  supplied  the  cattle  of  such  person  if  the 
said  railway  had  not  been  made.  And  the  said  Company  shall 
and  are  hereby  authorized  to  make  so  many  watercourses  and 
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drains  by  the  side  of  or  under  the  said  railway,  or  in,  through,     No.  XX  VII. 

11  1--  f  IT  •  A   •         Railway  Act. 

i)ver  and  across  anv  lands  adjoinins:,  oi  such  dimensions  and  in 

such  manner  as  any  two  justices  of  the  county  of  or  the 

town  of  shall  judge  from  time  to  time  to  be  necessary  for 

supplying  watering  places  with  water ;  and  all  such  arches  &c. 
•■hall  be  cleansed,  scoured,  and  maintained  and  kept  in  good 
and  sufficient  repair  by  the  said  Company  ;  and  it  shall  be 
lawful  for  any  person  to  apply  for  an  order  from  the  two  said 
justices,  who  are  hereby  authorized  at  their  discretion  to  grant 
an  order,  enabling  such  person  to  make,  cleanse  and  repair 
such  arches,  tunnels  &c.,  and  the  reasonable  expences  thereof 
(to  be  ascertained  by  said  justices)  shall  be  defrayed  by  the  said 
Company,  and,  in  case  of  nonpayment  by  the  said  Company, 
may  be  levied  and  recovered  by  distress  and  sale. 

Sect.  54.  In  all  cases  where  it  is  necessary  to  serve  any  notice,  Service  of  no- 

'  tice  (Sic   oa  the 

writ  or  other  proceeding,  upon  the  said  Company,  service  upon  Company. 
anv  two  [or  "  one"]  of  the  directors,  or  upon  the  clerk  or  trea- 
surer of  the  said  Company,  or  left  at  the  office  or  place  of  abode 
of  the  said  clerk,  shall  be  deemed  good  and  sufficient  service. 
And  where  it  is  necessary  for  the  said  Company  to  give  any  Notice  by  the 

,   '  T  ,.  .  1  .  1         •  J    Company. 

notice  to  any  person  or  body  politic,  such  notice  may  be  signed 
by  the  said  clerk,  without  being  under  the  common  seal  of  the 
said  Company. 

Sect.  55.  If  the  said  Company  do  not,  within  the  space  of  five 
years  from  the  passing  of  this  Act,  agree  for  and  cause  to  be 
valued  and  paid  for,  as  in  this  Act  mentioned,  any  houses  or 
buildings  {or  "  any  lands,  tenements,  and  hereditaments,")  for 
the  purposes  of  making  the  said  railway,  in  that  case  the  powers 
given  by  this  Act  shall  cease,  determine,  and  be  utterly  null 
and  void. 

Sect.  56.  Provision  as  to  noncompletion  of  railway  within 
seven  years,  see  ante,  No,  XXIV.  s.  104. 

Sect.  57.  If  the  said  railway  or  tramroad,  hereby  authorized  Provision  in 

"^  "        1    1  ^^^^  °'  aban- 

to  be  made,  be  abandoned  by  the  said  Company,  and   be  not  doning  the  rail- 
used  for  the  space  of  three  years,  in  such  case  the  ground  so  ^^^  "°  " 
purchased  or  taken  by  the  said  Company  for  the  purposes  of 
this  Act  shall  vest  in  the   owners  of  the  adjoining  lands  in 
manner  following,  that  is  to  say,  one  moiety  thereof  shall  vest 
in  the  owner  of  the  lands  on  one  side,  and  the  other  moiety  in 


96  ACTS  OF  PARLIAMENT. 

No.  XXVII.  the  owner  of  the  lands  on  the  other  side  ;  and  the  said  tunnel 
"'  ""-"^ '  '^^'  shall  in  such  case  revert  to  the  corporation  of  the  said  town  of 
;  and  the  said  Company  are  hereby  required,  upon  the 
request  of  the  mayor,  bailiff,  and  commonalty  of  the  said  town 
of  ,  to  take  down  and  remove  the  walls  of  any  of  the  eyes 

or  openings  into  the  said  tunnel,  and  to  arch  over  or  fill  up  all 
cavities  occasioned  thereby  ;  and  it  shall  be  lawful  for  the  said 
Company  in  such  case  to  sell  any  houses,  buildings,  or  lands 
purchased  within  the  said  town. 

Sect.  58.  Recovery  of  penalties,  see  ante,  No.  XXIV.  s.  96, 
and  power  to  apprehend  offenders,  ih.  s.  97. 

Sect.  59.  Compelling  attendance  of  witnesses  &c.  see  ante, 
No.  XXIV.  ss.  99-   " 

Sect.  60.  Distress  not  to  be  unlawful  for  irregularity,  see  ante^ 
No.  XXIV.  s.  98. 

Sect.  61.  Limitation  of  actions,  see  ante.  No.  XXIV.  s.  103. 


Tenant. 


ADMITTANCES. 

No.  XXVIII.  No.  XXVIII. 

Of  a  new 

Admittance  of  a  new  Tenant  to  Copyholds. 

Obs.  1.  Admittance  is  the  acceptance  of  a  tenant,  which  gives  an 
equitable  but  not  a  legal  title ;  therefore  the  admittance  of  a  devisee, 
where  the  testator  had  not  surrendered  to  the  will,  conferred  no  right 
in  a  court  of  law.  Doe  clem.  Vernon  v.  Vernon,  7  E.  8.  Admittance 
of  a  tenant  for  life  is  the  admittance  of  a  remainderman  where  there 
is  no  custom,  Barnes  v.  Cook,  3  Lev.  308 ;  Dean  of  Ely  v.  Calde- 
coif,  8  Bing.  439.  So  the  admittance  of  joint  tenants  is  as  of  one 
tenant,  Kitch.  122;  1  Gov.  Watk.  Copyh.  338.  So  also,  as  it  should 
seem,  in  the  case  of  coparceners,  1  Cov.  Watk.  339;  Hex  v.  Lord 
of  the  Manor  of  Bonsall,  3  B.  &  C.  173. 

2.  By  the  11  G.  4  &  1  W.  4,  c.  65,  s.  3,  an  infant  by  his 
guardian  or  attorney,  a  feme  covert  by  attorney,  and  a  lunatic  by 
committee,  may  be  admitted  to  copyholds.  If  in  such  cases  the  fines 
be  not  paid  within  three  months  after  admittance,  they  may  (by  s.  6) 
be  demanded  by  a  note  in  writing,  to  be  signed  by  the  lord  of  the 
manor  or  his  steward  and  left  with  the  guardian  of  the  infant,  the 
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feme  covert  or  her  husband,  and  the  committee  of  tlie  hmatie,  sec    No.  XXVllI. 
Akst.  of  the  11  G.  4  &  1  W.  4,  c.  65,  Appefid.  No.  V.  %nant'^ 

3.  By  the  55  G.  3,  c.  184,  an  admittance  requires  a  stamp  of  1/.  ^ 
when  the  clear  yearly  value  exceeds  20/.,  but  where  it  is  under  that 
value,  a  5s.  stamp,  and  also  a  further  progressive  duty  of  1/.  for  every 
entire  quantity  of  1080  words  above  the  first  1080,  and  when  there 
is  more  than  one  admittance  on  the  same  piece  of  vellum  or  parch- 
ment, the  proper  duty  to  be  paid  in  respect  to  each.  The  copy  of 
court  roll  of  any  admittance  requires  the  same  duty. 

Manor  of  F.  )     Be  it  remembered  that  on  the  day  of 

in  the  county  of        .  ^  18     (Tenant)  of  &c.  came  in 

his  proper  person  (a)  before  me  A.  B.  lord  (or  "  steward")  of 
the  manor  of  F.  afd  and  prayed  to  be  admitted  to  all  and  sin- 
gular the  customary  messes  Ids  tents  and  heredts  situate  lying 
and  being  within  and  pel  of  the  sd  manor  and  all  and  singr  or. 
the  preses  with  the  apts  thereunto  belonging  to  which  sd  preses 
the  said  (T.)  became  intitled  as  eldest  son  and  hr  at  law  of  (/. 
H.)  deed  late  a  copyhold  or  customary  tenant  of  this  manor. 
To  whom  I  the  sd  A.  B.  as  lord  of  the  sd  manor  personally 
granted  seisin  thereof  by  the  rod  (or  To  whom  the  lord  of  the  sd 
manor  by  me  his  said  steward  granted  &c.)  To  hold  to  him  the 
sd  {T.)  and  his  hrs  for  ever  by  copy  of  court  roll  at  the  will  of 
the  lord  or  lords  for  the  time  being  {or,  if  the  admittance  he  hy 
the  steioard,  say  in  the  common  form  "  at  the  will  of  the  lord") 
according  to  the  custom  of  the  sd  manor  by  the  several  yearly 
rents  and  services  therefore  due  and  of  right  accustomed. 
And  the  sd  {T.)  gave  to  the  lord  for  his  fine  £  but  the 

fealty  was  respited  (b).  And  so  saving  to  the  lord  his  right  the 
sd  (7'.)w^as  admitted  tenant  to  the  sd  preses  in  manner  and 
form  afd 

In  the        ^S.  S.  A.  B.  lord  (or 

presence  of  ^  R.  R.  "  steward")  kc. 


(a)  Or  in  tlie  case  of  an  infant,  feme  covert  or  lunatic,  "  by  C.  D.  of  &c.,  gent., 
his  (or  her)  guardian,  (attorney  or  committee)." 

(6)  Where  in  the  case  of  an  infant,  feme  covert  or  lunatic,  the  fines  are  not   Exception, 
paid  on  admittance,  then  omit  this  clause,  and  add  "  and  so  saving"  &c. 
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AFFIDAVITS,  AFFIRMATIONS  OR 
DECLARATIONS. 

1.  Jjffir/iialioiis  hi/  Quakers,  j\[o>  avians       4.    Voluntary  Oaths  aholishcd. 

and  Separatists.  5.  Declaration  of' attesting  Witness. 

2.  Declarations  substituted  for   Oaths   j    6.  Affidavits  exempt  from  Stump  Duty 

and  Affidavits.  or  otherwise. 

3.  Oaths  4"r.  to  be  taken  in  Court.  \ 

Aflirmations  by  Sect.  1.  By  the  3  &  4  W.  4,  c.  49,  amending  and  extending  the 
Wo'Jtvbn^"'^  8  G.  1,  c.  6,  and  22  G.  2,  e.  46,  s.  36,  Quakers  and  Moravians  are 
permitted  to  make  a  solemn  affirmation  or  declaration  instead  of  an 
oath  or  affidavit  in  all  cases  where  an  oath  is  required,  and  falsely 
affirming  is  made  punishable  as  perjury.  By  c.  82  of  the  same 
statute  a  similar  provision  is  extended  to  a  description  of  dissenters 
Separatists.        called  Separatists,  see  further.  Dig.  and  Ind.  p.  i.  tit.  Affirmations  ; 

p.  ii.  tit.  Quakers. 
Declarations  2.  By  the  5  &  6  W.  4,  c.  62,  provisions  are  made  for  abolishing 

substituted  for     ^aths,  affidavits  and  affirmations ;    by  (s.  2)  in  all  official   matters 

oaths  and  affi-  '  ^       J    \         / 

davits.  relating  to  the  excise,  customs  &c. ;  by  (s.  9)  in  the  case  of  church- 

wardens and  sidesmen ;    by  (s.  10)  in  the  case  of  persons  acting  in 
turnpike  trusts;  by  (s.  11)  in  taking  out  a  patent;  by  (s.  12)  in  the 
case  of  pawnbrokers  ;  by  (s.  14)  in  transferring  stock. 
Oaths  &c.  to  be       3.  By  (s.  7)  of  the  last-mentioned  statute,  oaths  and  affirmations 
are  to  be  administered,  taken  and  made  as  before  in  all  judicial  pro- 
ceedings in  courts,  or  in  any  proceedings  before  magistrates  by  way 
of  summary  conviction. 
Voluntary  oaths       4.  By  (s.  13)  of  the  Same  statute,  justices  of  the  peace  are  not  to 
to  administer  or  receive  voluntary  oaths  or  affidavits  touching  matters 
whereof  they  have  no  jurisdiction ;  but  by  (s.  18)  any  justice  of  the 
peace,  or  notary  public,  or  other  officer  now  by  law  authorized  to 
administer  an  oath  in  confirmation  of  written  instruments,  or  allega- 
tions, or  proof  of  debts,  oi-  of  the  execution  of  deeds,  may  now  take 
and  receive  the  declaration  of  any  person  voluntarily  making  the 
same. 
Declaration  of         5.  By  (s  16)  of  the  same  statute,  a  declaration  in  writing  by  any 
ness.'"^  "^  "       attesting  witness  is  to  be  sufficient  to  prove  the  execution  of  any  will 

or  codicil. 

Affidavits  ex-  6.  By  the  55  G.  3,  c.  184,  affidavits  not  made  for  the  immediate 

empt  from  stamp  purpose  of  being  filed  or  used  in  any  court  of  law  or  equity,  are  liable 

wise.  to  the  stamp  of  2s.  6d.  for  every  sheet,  or  piece  of  paper,  parchment 

or  vellum,  on  which  the  same  shall  be  written  or  authorized  by  law. 
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It  is  presumed  that  declarations  being  substituted  for  affidavits  will  be 
liable  to  the  same  stamp  duty.  As  to  the  limit  of  the  exemption  of 
affidavits  from  the  stamj)  duty,  see  4  &  5  V.  c,  34  (Dig.  p.  iii.  tit. 
Law  Proceedings). 


No.  XXIX.  No.  XXIX. 

i  jr^  1      •  1      r^  /^    A   T     •    •  .  ,      -,      -.^T  Administration. 

Affidavit  on  the  Urant  of  Administration  with  the  Will 
annexed. 

Obs.  As  to  the  different  kinds  of  administration,  and  the  affidavits 
required  by  the  Stamp  Acts,  see  Dig.  p.  ii.  tit.  Administration, 
Executors. 

A.  B.  (a)  of  &c.  maketh  oath  and  saith  that  the  paper  writing 
now  produced  by  this  deponent  (b),  for  the  purpose  of  being- 
proved,  to  the  best  of  this  deponent's  behef  (c)  is  and  contains 
the  last  will  and  testament  of  C.  D.,  late  of  in  the  county 

of  ,  deceased,  who,  as  this  deponent  has  been  informed 

and  believes,  departed  this  life  on  or  about  the  day  of 

last  past,  and  was  buried  on  or  about  day  of 

next  thereafter,  at  in  the  same  county  (o?'  as  the  case  may 

he);  and  this  deponent  further  saith,  that  the  personal  estate 
and  effects  of  the  said  testator,  to  which  he  was  intitled  at  the 
time  of  his  death  benefiQially,  and  without  making  any  deduction 
or  allowance  by  reason  or  on  account  of  the  debts  or  lawful 
demands  of  or  upon  the  said  testator,  are  under  the  amount  or 
value  of  £ 

Sworn  ((f)  &c. 


(a)  If  it  be  a  Quaker  or  Moravian,  see  Pref.  s.  1,  say,  "  I,  A.  B.  of  &c.  being 
one  of  the  people  called  Quakers  (or  "  one  of  the  persuasion  of  the  United 
Brethren  called  Moravians,")  do  upon  this  solemn  afKrmation  made  according  to 
the  rites  of  my  religion  declare  that,"  &c.  If  it  be  a  Separatist,  say,  "  I,  A.  B. 
of  lire,  do  in  presence  of  Almighty  God  solemnly,  sincerely,  and  truly  affirm  and 
declare  that  I  am  a  member  of  the  religious  sect  called  Separatists,  and  that  the 
taking  an  oath  is  contrary  to  my  religious  belief,  as  well  as  essentially  opposed 
to  the  tenets  of  that  sect :  And  I  do  also  declare  in  the  same  solemn  manner  that 
I  this  affirmant  did,"  &c. 

(6)  "  By  me  this  affirmant." 

(c)  "  Of  my,  this  affirmant's,  belief." 

id)  «  Affirmed." 
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No.  XXX. 
Of  a  Creditor. 


No.  XXX. 

Affidavit  of  a  Creditor  on  ap-plyiny  for  Letters  of  Adminis- 
tration ichere  the  Executor  is  abroad. 

Ohs.  By  the  38  G.  3,  c.  87,  s.  2,  it  is  provided,  that  at  the  end  of 
twelve  calendar  months  after  the  death  of  a  testator,  if  the  executor 
is  out  of  the  jurisdiction  of  the  courts,  special  administration  may  be 
granted  upon  the  application  of  any  creditor,  next  of  kin  or  legatee, 
grounded  upon  an  affidavit  to  the  effect  following,  see  Dig.  p.  ii.  tit. 
Administration. 

A.  B.,  of  (fee.  (a),  maketh  oath,  that  there  is  due  and  ownng  to 
him  on  bond  {or  "  simple  contract,"  or  "  account  stated,"  as 
the  case  may  he),  from  the  estate  and   effects   of 
late  of  ,  deceased,  to  the  best  of  his  belief  the  sum  of 

£  (b),  and  that  C.  B.,  the  only  executor  capable  of 

actino",  and  to  whom  probate  has  been  granted,  has  departed 
this  kingdom,  and  is  now  out  of  the  jurisdiction  of  her  Majesty's 
courts  of  law  and  equity,  and  that  this  deponent  is  desirous  of  (c) 
exhibiting  a  bill  in  her  INIajesty's  court  of  ,  for  the 

purpose  of  being  paid  his  demand  out  of  the  assets  of  the  said 
testator. 

{Deponent.) 


trator. 


No.  xxxr.  No-  XXXI. 

By  an  Eiecutor      Affidavit  by  an  Executor  or  Administrator  of  Deficiency  of 
Assets,  in  order  to  obtain  a  Return  of  Duty. 

Ohs.  This  affidavit  is  required  by  55  G.  3,  c.  184,  s.  51,  see  Dig. 
p.  ii.  tit.  Administratiox. 

A.  B.,  of  (fee,  maketh  oath,  that  probate  of  the  last  wnll  of 


(a)  As  to  the  form  where  it  is  a  Quaker,  Moravian  or  Separatist,  see  ante, 
Pref.  s.  1. 

(6)  Where  it  is  a  next  of  kin  or  legatee,  instead  of  the  afRda\'it  of  debt,  say 
"  A.  B.  &c.  maketh  oath  &rc.  that  he  is  the  next  of  kin  of  &c.,"  or  "  a  legatee 
named  in  the  will  of  &c." 

(c)  Where  it  is  a  next  of  kin  or  legatee  "  of  administering  to  the  estate  and 
effects  of  &:c.  for  the  purpose  of  obtaining  his  share  of  the  same,"  or  "  of  obtaining 
the  legacy  given  to  him  by  the  said  will." 
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(testator)  \or  "  letters  of  administration  of  the  estate  and  effects  ,  ^°-  '>)^^^- 

^  -'   I-  _  ZJi/  ail   l:.\enU»r 

of  (intestate)]  ,  deceased,  was  [or  "  were"]  granted  to  liiin,     'or  Aiimini:- 

and  that  the  estate  and  effects  of  him  the  said  &c.  was  sworn  ~ 

to  be  under  the  value  of  £  ,  and  a  stamp  duty  of  £ 

was  paid  thereon ;  and  this  deponent  furr  saith  that  the  schedule 
hereunto  annexed  and  subscribed  by  him  doth  contain  a  true 
and  full  account  of  the  goods,  chattels  and  personal  estate  of 
,  to  the  best  of  this  deponent's  knowledge  and  belief; 
and  this  deponent  furr  saith,  that  such  goods  &c.  do  not,  as  he 
verily  believes,   exceed   the  amount  of  ,  and  he  hath 

actually  paid  debts  justly  due  and  owing  from  the  deceased  at 
the  time  of  his  death  to  the  full  amount  of  £  ,  which, 

being  deducted  from  the  value  of  the  goods,  doth  reduce  the 
same  to  the  amount  of  £ 


No.  XXXII.  No.XXXlI. 

Arhitratii'ii 

Affidavit  of  the  Execution  of  Deed  of  Submissiun  to  {Deed  n/Sub- 

Arhitration. 


mhsion). 


Ohs.  Before  an  award  can  be  enforced  under  9  &  10  W.  3,  c.  15 
(see  Dig.  p.  ii.  tit.  Arbitration),  the  submission  must  be  made 
a  rule  of  court,  for  which  purpose  there  must  be  an  affidavit  of  the 
execution  of  the  deed  of  submission  by  one  of  the  witnesses ;  and 
where  there  are  several  parties  to  the  deed,  it  must  be  shewn  that 
all  have  executed  the  deed,  Antraiii  v.  Cltacc,  15  E.  209;  aii'l  see 
Blddel  V.  Dowse,  6  B.  &  C.  255.  As  to  the  exemption  from  tlie 
stamp  duty,  see  Pref.  6. 

In  the  Q.  B,  {or  other  court  of  which  the  submission  is  to 
be  made  a  rule.) 
A.  B.  of  &;c.  maketh  oath  and  saith,  that  he  was  present  at 
the  execution  of  the  bond  or  obligation  (or  "  agreement,"  as 
the  case  may  be),  hereunto  annexed,  and  made  or  expressed  to 
be  made  by  E.  H.  of  (fee.  therein  mentioned,  and  did  see  him 
duly  sign  and  seal,  and  as  his  act  and  deed  deliver,  the  said 
bond  or  obligation;  and  that  the  names  E.  H.  and  A.  B.  set 
and  subscribed  thereto  are  respectively  the  proper  handwriting 
of  the  said  E.  H.  and  this  deponent. 
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No.  XXXIII. 

Aivard 

(^Enlargement 

of  Time). 


AFFIDAVITS. 

No.  XXXIII. 
Affidavit  of  Enlargement  of  Time. 

Ohs.  An  affidavit  verifying  the  fact  that  the  arbitrator  has  enlarged 
the  time,  accoi-ding  to  the  power  given  to  him,  and  also  that  the 
defendant  had  notice  of  such  enlargement,  is  necessary  to  ground  an 
attachment  upon  for  nonfulfilment  of  the  award,  Davis  v.  VasSj 
15  E.  97. 

In  the  Q.  B.  &c.  (see  last  precedent.) 

A.  B.  of  (fee.  maketh  oath  and  saith,  that  the  time  for  making 
the  award  hereunto  annexed  was  duly  enlarged  to  the 
day  of  last,  as  appears  by  an  indorsement  on  the  sd 

bond  or  obligation,  and  the  said  award,  as  he  the  sd  deponent 
verily  believes,  was  made  within  the  time  limited  for  making 
the  same.  And  this  deponent  furr  saith,  that  at  the  time  of 
demanding  payment  of  the  sum  of  £  so  awarded  the  sd 

{defendant)  had  notice  that  the  time  for  making  the  sd  award 
had  been  enlarged,  and  that  the  said  award  was  made  as  afore- 
said. 

Sworn  (fee. 


No- XXX IV. 

Articles  of 

Clerkship, 

(Execution). 


No.  XXXIV. 

Affidavit  of  the  Execution  of  Articles  of  Clerkship. 

Ohs.  1.  This  affidavit  must  be  made  by  one  of  the  subscribing 
■witnesses,  and  sworn  before  a  judge  of  that  court  of  which  the  attorney 
is  admitted,  within  three  months  after  the  execution  of  the  articles. 
There  is  the  like  restriction  as  to  time  on  the  assignment  of  articles. 
See  Dig.  p.  ii.  Attornies  ;  p.  iii.  tit.  Solicitors. 

2.  As  to  affidavits  in  judicial  proceedings,  see  Pref.  s.  6. 

A.  B.  of  &c.  maketh  oath  and  saith  That  he  this  dept  did 
see  H.  H.  gent,  one  of  the  atties  of  her  Maj.  Ct  of  Q.  B.  {or 
"  C.  P.")  at  Westminster,  and  T.  F.  of  &c.  severally  sign  and  seal 
as  their  several  acts  and  deeds  in  due  form  of  law  and  deliver 
certain  articles  of  agrt  indented  bearing  date  the  day  of 

last  past  and  made  betn  the  sd  H.  H.  of  the  one  pt  and 
the  sd  T.  F.  of  the  or.  pt  whby  it  was  agrd  that  the  sdT.  F.  shd 
well  and  truly  serve  the  sd  H.  H.  as  his  elk  in  the  business  pro- 
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tession  and  practice  of  an  atty  of  her  Maj.  Ct  of  Q.  B.  {or    No.  XXXiv. 
"  C.  P.")  at  Westminster,  for  and  during  the  term  of  five  yrs       culkship 
commencing  from  the  day  of  the  date  of  the  sd  in  pt  recited     {J^^ecuth'ti). 
articles  of  agrt  or  clkship.     And  the  same  articles  of  agrt  or 
clkship  were  duly  exted  by  them  the  sd  pties  on  the  same  day 
and  year  on  which  they  bear  date.     And  this  dept  furr  saith 
that  the  names  of  H.  H.  and  T,  F,  set  and  subscribed  opposite 
to  the  several  seals  affixed  to  the  sd  in  pt  recited  articles  of 
clkship  are  of  the  several  and  respective  handwriting  of  the  sd 
H,  H.  and  T.  F.  and  that  the  name  J.  K.  thereto  set  and  sub- 
scribed as  one  of  the  subscribing  witnesses  to  the  execution  of 
the  sd  articles  of  clkship  is  the  proper  handwriting  of  him  the 
sd  J.  K.  and  that  the  other   name  A.  B.  thereto  set  and  sub- 
scribed as  the  other  subscribing  witness  to  the  execution  thereof 
is  the  proper  handwriting  of  him  this  deponent. 
Sworn  (fee. 


No.  XXXV.  No.  XXXV. 

Articles 

Of  Assignment  of  Articles  of  Clerkship.  (Assignment). 

Obs.  As  to  the  assignment  of  articles,  see  precedint/  Affidavit,  and 
also  Apprenticeship  ;  and  as  to  affidavits,  see  Pref.  s.  3. 

A.  B.  (fee.  maketh  oath  (fee.  That  he  did  see  I.  I.  one  of  the 
atties  &;c.  K.  L.  of  (fee.  and  M.  N.  one  or.  of  the  atties  of  her  Maj. 
(fee.  severally  sign  seal  and  as  their  several  acts  and  deeds  in 
due  form  of  law^  deliver  a  certain  deed  or  instmt  in  writing- 
bearing  date  (fee.  and  indorsed  upon  certain  articles  of  agrt 
bearing  date  (fee.  {here  recite  shortly  the  substance  of  the  articles) 
by  which  said  deed  or  instmt  the  said  I.  I.  and  K.  L.  did  vacate 
and  make  void  the  articles  of  agrt  or  clkshp.  And  the  sd  I.  I. 
did  assign  and  turn  over  the  sd  K.  L.  to  the  sd  M.  N.  to  serve 
him  as  his  elk  during  the  remr  of  the  afd  term  of  five  yrs  and 
the  sd  M.  N.  did  thby  agree  to  take  him  as  his  elk  during  the 
remr  of  the  sd  term  and  that  the  same  deed  or  instmt  was  duly 
exted  by  the  sd  I.  I.  K.  L.  and  M.  N.  on  the  same  day  and  yr 
on  which  it  bears  date.  And  this  dept  furr  saith  that  the  names 
&c.  {as  above). 
Sworn  &c. 
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No.  XXXVI.  No.  XXXVI. 

Articles 

(Service  under).  Of  Service  7inder  Articles. 

Ohs.  As  to  affidavits,  see  Pref.  s.  1 ;  and  as  to  Quakers,  see  first 
Affidavit,  No.  XXIX. 

A.  B.  of  &:c.  gent  maketh  oath  and  saith  That  he  hath  really 
and  truly  served  and  been  employed  by  C.  D.  of  &c.  gent,  as  his 
elk  in  the  practice  of  an  attorney  and  solicitor  for  the  full  term 
of  five  years  pursuant  to  the  articles  hereunto  annexed.  And 
this  deponent  further  saith  That  he  did  previous  to  last 
term  affix  the  name  and  place  of  abode  of  him  this  dept  and 
also  the  name  and  place  of  abode  of  the  said  C.  D.  his  master 
in  the  Queen's  Bench  Office  and  on  the  outside  of  the  Court  of 
Q.  B.  in  Westminster,  and  that  he  did  also  previous  to  the  same 
term  likewise  enter  the  name  and  place  of  abode  of  the  sd  A.  B. 
in  the  book  kept  for  that  purpose  at  the  chambers  of  each  of  the 
judges  of  her  Maj.  Ct  of  Q.  B. 
Sworn  &c. 


No.  xxxvii.  No.  XXXVII. 

Certificate 

(verijying).     Affidavit  verifying  Certificate  of  Acknowledgment  made  by  a 

Married  Woman. 

Contents  of  the  Ohs.  1.  By  R.  G.  H.  T.  4  W.  4,  1834,  revoking  and  amending 
the  Rules  of  Michaelmas  Term,  1833,  the  following  affidavit,  except 
where  the  acknowledgment  is  taken  elsewhere  than  in  Englcmd, 
Wales,  or  Bernnck-upon-Tiveed,  is  directed  to  be  made  by  some 
practising  attorney  or  solicitor  of  one  of  the  Courts  at  Westminster, 
or  of  one  of  the  Counties  Palatine  of  Lancaster  or  Durham,  and  in 
all  cases  it  shall  be  deposed,  in  addition  to  the  verification  of  the  said 
certificate,  that  the  deponent  (or  if  more  than  one  person  join  in  the 
affidavit,  that  one  or  more  of  the  deponents)  knew  the  person  or 
persons  making  such  acknowledgment,  and  that  at  the  time  of 
making  such  acknowledgment  the  person  or  persons  making  the 
same  were  of  full  age  and  competent  understanding ;  and  that  one 
at  least  of  the  commissioners  taking  such  acknowledgment,  to  the 
best  of  his  knowledge  and  belief,  is  not  in  any  manner  interested  in 
the  transaction  giving  occasion  for  the  taking  such  acknowledgment, 
or  concerned  therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to 
any  attorney,  solicitor,  or  agent,  so  interested  or  concerned ;  and  that 
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the  names  and  residences  of  the  said  commissioners,  and  also  the   No.  XX.W^II. 

[)lace  or  places  wliere  such  acknowledgment  or  acknowledgments      uerifT,!\ 

are  taken,  shall  be  set  forth  in  such  affidavit;  and  that  previously  to 

such  acknowledgment  being  taken,  the  deponent  had  inquired  of 

tiuch  married  woman  (o7*  if  more  than  one,  of  each  such  married 

woman)  whether  she  intended  to  give  up  her  interest  in  the  estate  to 

be  passed,  and  also  the  answer  given  thereto ;  and  where  any  such 

mari'ied  woman,  in  answer  to  such  inquiry,  declares  that  she  intends 

to  give  up   her  interest  without  any  provision,  the  deponent  shall 

state  that  he  has  no  reason  to  doubt  the  truth  of  such  declaration, 

and  verily  believes  the  same  to  be  true.     And  where  any  provisions 

has  been  agreed  to  be  made,  the  deponent  shall  state  that  the  same 

has  been  made  by  deed  or  writing,  or  if  not  actually  made  before, 

that  the  terms  of  the  intended   provision   have  been  reduced  into 

writing;  Avhich  deed  or  writing  he  verily  believes  has  been  produced 

to  the  said  judge  (master,  or  commissioners). 

2.  And  it  is  hereby  further  ordered,  that  every  affidavit  shall  Affidavit  must 
state  the  parish  or  parishes,  or  place  or  several  places,  and  the  county  ^^.^'^  pan^h  or 
or  counties,  in  which  the  several  premises,  Avherein  any  such  married  county.  ' 
woman  appears  to  be  intei-ested,  shall  by  deed  be  described  to  be 

situate 

3.  And  it  is  hereby  further  ordered,  that  the  affidavit  shall  Form  of  affi- 
be  in  the  form  hereunto  annexed,  subject  to  such  variations  as  the    ^^"" 
circumstances  of  the  case  render  necessary,  or  such  affidavit  may  be 

made,  where  it  is  found  convenient,  by  one  of  the  said  commissioners, 
with  such  variations  in  the  form  thereof  as  shall  be  necessary  in  that 
behalf. 

4.  Affidavits  of  this  description  require  to  be  stamped,  being  made  Stamp. 
in  no  suit.  Ex  'parte  Branson,  4  Scott,  539 ;  see  Gen.  Ohs.  supra. 

In  the  Common  Pleas 

A.  B.  (a)  of  &c.  in  the  co.  of  gent,  one  of  the  attornies 

or  solicitors  of  &;c.  maketh  oath  and  saith  that  he  knows  M.  the 
wife  of  R.  L.  {h)  in  the  certificate  hereunto  annexed  meiitd  and 


{o)  Where  more  than  one  join  in  the  affidavit,  "  A.  B.  of  &c.   in  the  county 
of  {here  state  trade,  profession,  or  cullivg),  and  C.  D.  of  ,  in  the 

county  of  ,  gent,  one  of  the  attornies  {or  "  solicitors")  of  the  Court  of 

severally  make  oath  and  say,  and  first  this  deponent  A.  B.  for  himself  maketh 
oath  and  saith,  that  he  knows  M.  the  wife  of  R.  L."  As  to  the  form  in  the  case 
of  Quakers,  &c.  see  ante,  No.  XXIX.  n.  («). 

{b)  If  more  than  one  married  woman,  "  and  L.  the  wife  of  R.  S." 
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No.  XXXVII.  that  the  acknowledgment  therein  mentd  was  made  by  the  sd 

Cei'tijirate 

(verifying).  M.  L.  and  the  certificate  signed  by  the  judge  (or  "  master  '  or 
"  A.  B.  and  C.  D.  the  commissioners  in  the  sd  certificate 
mentd")  on  the  day  and  in  the  year  therein  mentd  at  in 

the  county  of  in  the  presence  of  this  deponent,  and  that 

at  the  time  of  making  such  acknowledgment  the  sd  M.  L.  was 
of  full  age  and  competent  understanding  and  that  the  sd  M.  L. 
knew  that  the  acknowledgment  was  intended  to  pass  her  estate 
in  the  preses  respecting  which  such  acknowledgment  was 
made  (a)  And  this  deponent  furr  saith  that  previous  to  the  sd 
M.  L.  (/*)  making  the  sd  acknowledgment  he  this  deponent 
inquired  of  the  sd  M.  L.  whether  she  intended  to  give  up  her 
int  in  the  estes  in  respect  of  which  such  acknowledgment  was 
taken  witht  having  any  provision  made  for  her  in  lieu  of  or  in 
return  for  or  in  consequence  of  her  so  giving  up  her  int  in  such 
estes.  And  that  in  answer  to  such  inquiry  the  sd  (c)  M.  L. 
decld  that  she  did  intend  to  give  up  her  int  in  the  sd  estes  witht 
having  any  provision  made  for  or  in  consequence  of  her  giving 
up  such  int  of  which  declaration  of  the  sd  M.  L.  {d)  the  sd 
deponent  has  no  reason  to  doubt  the  truth  and  verily  believes 
the  same  to  be  true  (e)  And  lastly  this  deponent  saith  that  it 
appears  by  the  deed  acknowledged  by  the  sd  M.  L.  that  the 
preses  wherein  she  is  stated  to  be  interested  are  described  to  be 
in  the  parish  or  place  (or  "  parishes  or  places")  of  in  the 

county  {or  counties)  of  &c  {as  the  case  may  he) 


(a)  When  the  acknowledgment  is  not  taken  by  a  judge  or  master,  add  "  ^nd 
this  deponent  furr  saith  that  to  the  best  of  his  deponent's  knowledge  and  belief 
neither  of  the  sd  commissioners  is  (or  '  the  sd  A.  B.'  or  '  the  sd  C.  D.  is  not') 
in  any  manner  interested  in  the  transaction  giving  occasion  for  such  acknowledg- 
ment or  concerned  therein  as  attorney  solicitor  or  agent  or  as  clerk  to  any 
attorney  solicitor  or  agent  so  interested  or  concerned." 

{b)  If  more  than  one  married  woman,  say  "  the  sd  M.  L.  or  L.  S.  making 
this  acknowledgment  he  this  deponent  inquired  of  each  of  them  the  sd  M.  and  L. 
whether  she  &c." 

(c)  Or  "  each  of  them  the  sd  M.  L.  and  L.  S.  declared"  &c. 

{d)  Or  "  of  each  of  them  the  sd  M.  L.  and  L.  S." 

(e)  Or  "  decld  that  a  provision  was  to  be  made  for  her  in  consequence  of  her 
giving  up  her  int  in  such  estes  Aiid  this  deponent  furr  saith  that  before  her 
acknowledgment  was  so  taken  he  was  satisfied  and  does  now  verily  believe  that 
such  provision  has  been  made  by  deed  or  writing  (or  '  that  the  terms  thereof 
have  been  reduced  into  writing')  And  that  such  deed  or  writing  has  been  pro- 
duced to  the  sd  Judge  {or  '  Master*  or  '  Conmiissioncrs')." 
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No.   XXXVIII.  No.  XXXVIII. 

J  /v.  7       ..      ,.        7-\   7  J  Affidavit  of  a 

Ajfidavit  of  a  Debt.  Defef. 

Ohs.  1.  An  affidavit  of  a  debt,  so  far  as  it  concerns  commercial  or  Requisites  of 
general  purposes,  ought,  1.  To  be  made  by  a  credible  person,  not  ^^^  affidavit. 
one  convicted  of  any  felony.  Bland  v.  Drake,  1  Chitt.  165 ;  but 
see  7  &  8  G.  4,  c.  28,  as  to  the  effect  of  a  pardon,  Dig.  and  Ind.  p.  i. 
Pardon.  2.  By  R.  H.  Gen.  2  W.  4,  reg.  1,  s.  5,  the  addition  of 
every  person  making  an  affidavit  of  debt  must  be  inserted  therein, 
and  deponent  describing  himself  as  A.  B.,  clerk  to  C.  D.,  is  not  suflS.- 
cient,  Danieh  v.  ^lay,  5  D.  P.  C.  83.  This  rule  is  a  confirmation 
of  an  old  rule,  under  which  it  was  held  that  the  affidavit  must  con- 
tain the  state  and  degree  of  the  plaintiff  in  order  to  hold  the  defendant 
to  bail,  Jarrett  v.  Dillon,  1  East,  18 ;  but  if  it  state  the  place  where 
he  carries  on  his  business  it  is  sufficient,  and  need  not  give  his  place 
of  abode,  Haslope  v.  Thome,  1  M.  &  S.  103.  3.  It  is  now  settled 
(though  formerly  doubted)  that  it  need  not  be  made  by  the  party 
himself,  it  being  sufficient  if  made  by  any  person  who  can  swear  to 
the  existence  of  the  debt.  Bland  y.  Drake,  nh.  sup.,  overruling  Clap- 
hamson  v.  Bowman,  2  Sti-a.  1226 ;  Vanmorral  v.  Julian,  1  Wils. 
231 ;  and  the  affidavit  need  not  state  that  the  deponent  was  connected 
with  the  plaintiff  as  agent  or  otherwise,  Andersoyi  v.  Jlorgan,  4 
Taunt.  231.  4.  The  affidavit  must  be  positive  as  to  the  fact  of  the 
debt ;  stating  "  as  appears  by  the  plaintiff's  ledger,"  and  the  like,  is 
not  sufficient,  Fon:ler  v.  Morton,  2  B.  &  P.  48;  but  an  executor  or 
administrator  may  swear  to  the  best  of  his  belief,  Sheldon  v.  Baker, 
1  T.  R.  84 ;  Lon-e  v.  Farley,  1  Chitt.  92.  5.  The  cause  of  action 
must  be  explicit ;  an  affidavit  of  debt  on  an  award  must  state  the 
fact  of  submission  to  the  award,  and  that  the  money  was  due  on  a 
day  that  is  now  past,  A}ion.  1  D.  P.  C.  5;  so  an  affidavit  of  debt, 
founded  on  an  agreement,  must  state  the  consideration  for  the  agree- 
ment. Walker  v.  Gregory,  1  D.  P.  C.  24 ;  and  if  for  money  paid, 
that  the  same  was  paid  at  the  request,  as  well  as  on  account  of  the  de- 
fendant, JMarskall  v.  Davison,  2  Tyrw.  315. 

2.  Of  the  requisites  of  affidavits  to  be  used  in  courts,  see  Dig.  p.  ii.  Requisites  of 
tit.  Affidavits  and  the  authorities  there  cited.  affidavits  when 

used  in  courts. 

3.  Affidavits  of  a  debt  come  properly  within  the  exemption  from  stamp, 
the  stamp  duty  provided  for  by  55  G.  3,  c.  184;   see  ante,  Pref. 

s.  6,  p.  98. 

A.  B.  of  &c.  {or  "  clerk  &c."  or  "  apprentice  &c.  to  A.  B.") 
maketh  oath  and  saith  that  the  bill  or  account  hereunto  an- 
nexed, of  goods  or  articles  expressed  to  have  been  delivered  to 
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No.  XXXVITI.  C.  D.,  is  a  true  copy  or  transcript  of  the  ledger  book  of  him  the 

Of  a  Debt. 

said  A.  B.  or  of  his  ("  clerk,"  "  apprentice  &:c.  )  entered  by  him 

the  said  deponent,  and  that  the  goods  were  ordered  by  and 
delivered  to  the  said  C.  D.  by  this  deponent  at  or  about  thi 
time  in  the  said  bill  or  account  mentioned,  and  which  he  verily 
believes  the  said  C.  D.  received.  And  further,  that  he  this  de- 
ponent did,  on  or  about  the  day  of  ,  deliver  a  true  copy 
of  the  account  from  the  said  A.  B.  unto  {or  "  at  the  counting- 
house"  or  "  dwelling-house  of")  the  said  C.  D.,  and  that  he 
did  then  and  there  see  the  said  C.  D.,  who  thereupon  promised 
to  pay  the  same  forth^^^th  {or  otherwise,  as  the  case  was),  and 
that  he  this  deponent  hath  not,  nor  any  other  person  to  his 
knowledge  or  belief,  received  or  been  tendered  the  amount  thereof 
{or  "  has  received  the  sum  of  £  and  no  more  towards  the 
■     amount  thereof"). 

Sworn  ^c.     ■  {Deponent.) 

No.  xxxix.  No.  XXXIX. 

Eiecution  of' 

Detds.  Affidavit  of  the  Execution  of  the  Memorial  of  a  Deed  by 

one  of  the  If  itnesses. 

Required  by  qj^,^  ^    Tj^j^  affidavit  is  required  bv  the  2  k  3  A.  e.  4,  for  the 

the  Kegislry  ^  '  ' 

Acts.  W.  Rid.  of  Yorksliire ;  5  &  6  A.  c.  35,  for  the  E.  Rid. ;  7  A.  c.  20, 

for  Middlesex  ;  and  8  G.  2,  c.  6,  for  the  N.  Rid. ;  see  Dig.  and  Ind. 

p.  i.  tit.  IxROLMEXT.     By  the  5  &  6  W.  4,  c.  82,  the  execution  of  a 

deed  may  be  proved  by  a  declaration  instead  of  an  affidavit,  see  Pref. 

s.  2,  ante,  p.  98. 

2.  As  to  whether  this  affidavit  requires  a  stamp,  see  Pref.  s.  6, 

atite,  p.  98. 

A.  B.  [a  witness  to  the  execution  of  the  memorial,  and  of  the 
deed  memorialized]  of  in  the  county  maketh  oath 

and  saith  that  he  was  present  and  did  see  the  indre,  bearing 
date  &c.  referred  to  in  the  memorial  hereunto  annexed,  duly 
exted  by  C.  D.  {grantor)  [or  E.  F.  {grantee)]  of  in  the 

county  one  of  the  parties  to  the  same  indre.     And  this 

deponent  further  saith  that  he  was  present  and  did  see  the 
memorial  hereunto  annexed  duly  signed  and  sealed  by  the  said 
C.  D.  {or  E.  F.)  And  that  the  names  of  this  deponent  and  of 
{other  witnesses  to  the  memorial)  in  the  countv  of  set 
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and  subscribed  to  the  said  memorial,  as  the  witnesses  to  the 
execution  thereof  by  the  said  C.  D.  (oi-  E.  F.)  are  of  the  respec- 
tive proper  handwriting-  of  this  deponent  and  of  the  said  {other 

witnesses). 

{Deponent  A.  B.) 

Sworn  at  the  public  office  {a),  Southampton 
Buildings,  the         day  of         ,  before  me, 

G.  H. 
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No.  XL. 

Affidavit  of  Service  of  a  Petition  and  Order. 

Ohs.  As  to  affidavits,  see  Pref.  s.  1  j  and  as  to  Quakers  &c.,  see 
ante,  No.  XXIX.  n.  (a). 

In  Chancery. 

In  the  matter  of  T.  B.  a  lunatic. 
G.  F.  of  &;c.  maketh  oath  and  saith  That  he  this  dept  did  on 
the  day  of  inst  personally  deliver  to  M.  B.  cousin  and 

next  heir  of  the  said  T.  B.  and  H.  S.  aunt  of  the  sd  T.  B.  re- 
spectively a  true  copy  of  the  petition  and  order  thereon  herein- 
after mentioned  which  said  petition  appears  to  this  dept  to  have 
been  preferred  to  the  Ld  High  Chancellor  of  Gt  Britain  by  S.  S. 
of  &c.  I.  H.  of  See.  and  W.  T.  of  kc.  devisees  in  trust  for  the  sd 
T.  B.  the  lunatic  named  in  the  will  of  the  sd  lunatic's  father 
N.  B.  late  of  &;c.  and  also  persons  appointed  in  and  by  the  sd 
will  to  have  the  care  and  custody  of  the  sd  T.  B.  And  it  was 
thereby  prayed  that  it  might  be  referred  to  one  of  the  Masters 
of  the  Ct  of  Chancery  to  approve  of  one  or  more  psn  or  psns  to 
have  the  care  and  custody  of  the  psn  and  este  of  the  sd  lunatic 
they  giving  such  security  as  is  usual  in  like  cases.  And  the  sd 
order  appears  to  this  deponent  to  have  been  made  by  the  sd 
Ld  High  Chancellor  and  bears  date  the  &c.  And  by  such 
order  the  sd  Ld  H.  C.  directs  all  pties  concerned  to  attend  him 
in  the  matter  of  the  sd  petition  on  the  next  day  of  petitions  and 
notice  thereof  to  be  given  forthwith. 
Sworn  &c. 


No.  XL. 

Petition, 
{Service), 


(a)  This  is  an  affidavit  of  a  memorial  in  Middlesex. 


110 


AFFIDAVITS. 


No.  XLI. 
Declaration,  No-  XLI, 

{Spoiled 

Stamps).         Declaration  to  he  made  for  the  Allowance  of  Spoiled  Stamps. 

Ohs.  As  it  is  presumed  that  this  is  one  of  those  official  oatlis  or 
affidavits  for  which  a  declaration  may  be  substituted,  the  following 
has  been  given  in  that  form.     See  Pref.  s.  2. 

I,  T.  M.  of  &c.  gent,  in  ptnshp  with  S.  T.  R.  of  the  same  place 
&c.  atties  in  her  Majesty's  Court  of  at  Westminster,  do 

solemnly  and  sincerely  declare  That  the  following  stamps  i.  e. 
three  indres  at  35s  each  one  second  of  15s  one  second  of  7s  all 
on  parchment  two  affidavit  stamps  on  paper  of  &:c.  five  agrt 
stamps  &c.  amounting  in  the  whole  to  £  are  the  property 

of  me  the  sd  declarant  and  my  sd  ptnr.  And  that  I  this  decla- 
rant and  my  sd  ptnr  have  pd  the  full  value  for  the  same  and 
that  they  have  been  spoiled  or  become  useless  in  our  sd  pro- 
fession and  that  we  have  not  charged  and  do  not  mean  to 
charge  the  same  or  any  of  them  to  any  psn  or  psns  whmsr. 
And  unless  the  same  are  allowed  to  me  this  declarant  and  my 
sd  ptnr  I  this  declarant  and  my  sd  ptnr  will  be  losers  to  the 
full  amount  thof. 

Declared  by  the  above-named  declarant  T.  M.  "^ 
the  day  of  18       before  S 


No.  XLII.  No.  XLII. 

Declaration, 

(Debt).  Declaration  of  a  Debt  due  to  a  Widow,  Administratrix  of 

her  Husband. 

Ohs.  As  to  where  voluntary  declarations  may  or  may  not  be  made, 
see  Pref.  s.  4 ;  and  as  to  stamp,  see  Pref.  s.  6. 

I,  E.  G.  of  (fee.  widow  and  administratrix  of  all  and  singular 
the  goods  and  chattels  rights  and  credits  w^hich  were  of  H.  G. 
late  of  &c.  mercht  my  late  husband  deceased  at  the  time  of  his 
death  do  solemnly  and  sincerely  declare  That  T.  S.  late  of  &c. 
mercht  is  justly  and  truly  indebted  unto  me  this  declarant  as 
administratrix  as  afd  in  the  sum  of  £  of  Iful  money  of  Gt 

Britain  for  a  total  loss  of  £  per  centum  on  the  said  T.  S.'s 
subscription  of  100/.  made  and  entered  into  before  the  date  and 
suing  forth  of  the  sd  commission  on  a  certain  policy  of  insu- 
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lance  effected  by  the  orders  and  for  the  acct  of  the  said  H.  G.      No.  XLII. 
in  his  lifetime  on  goods  and  merchandise  belonging  to  the  said        (Debt). 
H.  G,  shipped  on  board  the  ship  bound  on  a  voyage  from 

to  in  which  the  sd  ship  and  her  cargo  in  the  pro- 

secution of  the  sd  voyage  was  lost  on  the  coast  of  as  I 

this  declarant  have  been  informed  and  believe  for  which  said 
sum  of  £  or  any  part  thereof  I  this  declarant  have  not  nor 
to  my  knowledge  or  belief  have  or  hath  any  or.  psn  or  psns  for 
my  use  received  nor  did  the  said  H.  G.  in  his  lifetime  or  any  or. 
psn  or  psns  for  his  use  to  the  knowledge  and  belief  of  me  this 
declarant  receive  any  satisfaction  or  security  whatsoever  save 
and  except  the  said  policies  of  insurance. 
Declared  &c.  (see  No.  XLI.) 


No.  XLIII.  No.  XLiir. 

^eclaraiio 
''^lecution 
Deeds). 


.  />    1       -T~i  •  n  T\       1  Declaration, 

Declaration  of  the  Execution  of  Deeds.  {Eiecia'wn  of 


Ohs.  As  to  voluntary  declarations  in  proof  of  the  execution  of  deeds, 
see  Pref.  s.  4 ;  and  as  to  the  stamp,  see  Pref.  s.  6. 

I,  A.  B.  of  &c.  do  solemnly  and  sincerely  declare  that  I  this 
declarant  did  see  the  parchment  writings  or  indentures  hereunto 
annexed  bearing  date  kc.  and  also  one  other  writing  bearing 
date  &c.  and  made  or  expssed  to  be  made  betn  &c.  sealed  and 
delivered  by  C.  D.  &c.  in  the  sd  writings  named  and  that  I  the 
sd  declarant  subscribed  my  name  to  each  of  the  sd  writings  as 
a  witness  to  the  exon  and  delivery  thof  resply. 
Declared  &c. 


No.   XLIV.  No.  XLIV. 

Oeclaratioj 
(Attesting 
Witness). 


Declaration, 

Declaration  of  an  attesting  Witness  to  a  Will.  (Attesting 


Ohs.  As  to  declarations  to  be  made  by  attesting  witnesses,  see  Pref. 
s.  5 ;  and  as  to  the  stamp,  see  Pref.  s.  6. 

I,  A.  B.  of  (fee.  do  solemnly  and  sincerely  declare  That  I  was 
present  and  did  see  C.  D.  late  of  (fee.  deed  in  due  form  of  law 
seal  publish  and  declare  his  last  will  and  testament  in  writing 
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bearing  date  &:c.  and  that  I  this  declarant  subscribed  my  name 
as  a  witness  thereto.  And  I  this  declarant  do  furr  declare  that 
I  do  verily  believe  the  parchment  writing  with  the  probate  of 
a  will  thereto  annexed  under  the  seal  of  the  Prerogative  Ct  of 
the  Archbishop  of  Canterbury  to  be  a  true  copy  of  the  last  will 
&c.  of  the  sd  C.  D.  deceased  having  compared  the  same  with 
the  draft  from  which  such  will  so  signed  sealed  and  published 
as  afd  was  engrossed.  And  I  this  declarant  do  furr  declare  that 
I  have  heard  and  believe  that  the  sd  C.  D.  departed  this  life  on 
or  about  the  day  of  18 

Declared  &:c. 


AGREEMENTS. 


1.  Definition  of  an  Agreement. 

2.  Parties  to  an  Agreement. 

3.  Subjects  of  an  Agreement. 

4.  Form  of' an  Agi^eement. 
Deeds  and  Parol  Agreements. 

5.  Signing  ati  Agreement. 

6.  Recitals  in  an  Agreement. 


7.  Consideration  for  the  Agretment. 

8.  Construction  of  Agreements  at  Law 

and  in  Equity. 

9.  Penalti/  Clause. 

10.  Stamping  Agreements. 

1 1 .  Different  kinds  of  Agreements. 


Defiaition  of  an 
agreement. 


Parties  to  an 
agreement. 


Sect.  1.  An  agreement,  in  its  most  extensive  sense,  is  defined  to  be 
the  consent  of  two  or  more  persons  in  constituting  or  dissolving  some 
legal  obligation,  and  in  that  sense  includes  every  species  of  assurance ; 
but,  in  a  more  limited  acceptation  of  the  term,  it  implies  any  memo- 
randum, articles  or  minutes,  entered  into  between  two  or  more  per- 
sons, either  to  serve  as  a  deed  of  itself,  or  as  preparatory  to  some  more 
formal  instrument,  1  Bac.  Ab.  67. 

2.  No  one  can  enter  into  an  agreement  who  has  not  discretion,  or  the 
power  of  using  it;  therefore  idiots,  lunatics,  infants,  married  women, 
and  persons  under  any  duress  or  restraint,  are  in  general  incapable  of 
contracting,  Perk.  12,  16 ;  4  Co.  124 ;  5  ib.  119 ;  Sheph.  Touch. 
39 ;  Harris  v.  Lee,  1  P.  Wms.  483  ;  1  Atk.  409  ;  1  Fonb.  Eq.  68. 
But  the  law  allows  infants  to  make  contracts,  with  power  to  vacate 
them  if  they  prove  prejudicial ;  and  a  contract  by  an  infant  for  neces- 
saries is  absolutely  binding,  Co.  Litt.  172  a ;  2  Sid.  109 ;  1  Lev.  86 ; 
Truman  v.  Hurst,  1  T.  R.  41.  And  by  the  9  G.  4,  c.  14,  s.  5,  agree- 
ments or  promises  made  in  infancy  must  be  confirmed  by  writing 
when  the  party  comes  of  full  age.  By  the  1  G.  1,  c.  10,  for  the 
maintenance  of  the  poor  clergy,  agreements  entered  into  by  guardians 
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for  infants  and  idiots  were  to  be  valid ;  but  now,  by  3  &  4  W.  4,     Agreements. 

c.  65,  s.  26,  such  agreements  may  now  be  made  by  guardians  in  ease 

of  infants,  with  the  approbation  of  the  Court  of  Chancery,  and  in  tiie 

case  of  lunatics  by  their  committees,  with  the  consent  of  the  Lord 

Chancellor.      And  by  6  &  7  W.  4,  c.  115,  guardians,  coramittecs 

and  husbands  are  empowered  to  enter  into  agreements  for  making 

inclosures  for  infants,  lunatics,  and  femes  covert.     In  many  cases 

a  married  woman  is  competent  to  contract  as  if  she  were  sole,  Noi'ton 

V.  Turmll,  2  P.  Wms.  144;    Grifjhy  v.  Cox,  1  Ves.  517;    1  Fonb. 

Eq.  91 ;    see  further  as  to  infants.  Dig.  p.  iii.  tit.  Guardian  and 

Infant  ;  as  to  married  women,  Dig.  p.  iii.  tit.  Husband  and  Wife. 

The  executors  and  administrators  of  a  party  are  usually  named  in  an 

agreement ;  but  this  is  not  necessary  in  order  to  bind  his  assets,  as 

his  representatives  are,  by  intendment  of  law,  included  in  his  person, 

Hyde  v.  Skinner,  2  P.  Wms.  270.     But  the  word  "  heirs"  must  not 

be  omitted  when  the  real  estate  of  the  party  is  intended  to  be  bound, 

Plowd.  439;  2  Saund.  136. 

3.  Generally  speaking,  every  kind  of  right  or  interest,  whether  of  Subjects  of  an 
a  real,  personal,  or  mixed  nature,  may  be  the  subject  of  an  agreement ;    " 

but  it  is  requisite  that  it  be  within  the  power  of  t!ie  party  contracting, 
Plowd.  12,  43 ;  Bac.  Max.  c.  77.  And  it  must  also  be  such  as  is 
not  forbidden  by  the  rules  of  religion  and  morality,  or  by  the  laws  of 
the  land,  Hob.  132;  Morse  v.  Royal,  12  Ves.  371;  Du  Bast  v. 
Beresford,  2  Campb.  511 ;  1  Fonb.  Eq.  223.  An  agreement  may 
either  be  executed  at  the  beginning,  as  where  money  is  paid  for  the 
thing  agreed  for,  or  it  may  be  executory,  where  it  is  to  be  done  at 
some  future  time,  Bac.  Max.  78,  79;  Dy.  221. 

4.  Every  agreement,  to  be  effectual,  ought  to  be  full  and  complete.  Form  of  an 
and  so  framed  as  to  express  with  clearness  and  precision  the  stipula-  '^8''^^""^°  - 
tions  and  terms  of  the  contract,  Plowd.  5.     Agreements  ought  to  be 

in  writing,  otherwise,  by  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  they 
will  not  be  valid.  Executory  contracts  have  been  held  in  some  cases 
not  to  be  within  the  statute,  Clayton  v.  Andrews,  4  Burr.  210; 
Alexander  v.  Comber,  1  H.  Bl.  20;  secus,  in  other  cases,  Rondeau 
V.  Wyatt,  2  H.  Bl.  68 ;  Gurhut  v.  Watson,  1  D.  &  R.  219 ;  and 
now  the  9  G.  4,  c.  14,  s.  7,  has  removed  all  doubts,  by  extending  the 
provision  of  29  Car.  2  to  all  executory  contracts.  Agreements  need 
not  be  under  both  the  hand  and  seal  of  the  parties.  A  letter  takes 
an  agreement  out  of  the  statute,  not  only  in  consideration  of  marriage, 
but  also  in  respect  to  lands.  Ford  v.  Compton,  2  B.  C.  C.  32.  Where 
agreements  are  under  the  hand  and  seal  of  the  parties,  they  are,  as  to 
the  subject  matter,  sometimes  called  special  contracts  or  sp)ecialties, 

VOL.  I.  I 
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Agreements, 

Deeds. 
Parol  agree- 


Signing  an 
agreement. 


Allestation  of 
an  agreement. 


and  as  to  the  instrument,  deeds ;  but  where  they  are  verbal,  or  only 
in  -writing-  under  the  signature  of  the  parties,  they  are  termed  parol 
agreements,  or  absolutely  agreements,  Sugd.  Vend.  &  Pur.  9th  edit. 
99  J  see  also  1  Sugd.  Vend.  &  Pur.  10th  ed.  chap,  iii.,  and  Dig.  p.  ii. 
tit.  Frauds,  (Statute.)  The  former  kind  of  agreements  are  bind- 
ing on  the  heir  of  the  parties  if  named,  but  the  latter  on  the  repre- 
sentatives only,  2  Wms.  Saund.  7,  n. ;  4  ib.  136;  Wilson  v.  Knuhleyj 
7  E.  128.  An  action  might  formerly  be  sustained  upon  a  contract 
under  seal  at  any  period  of  time ;  but  by  the  3  &  4  W.  4,  c.  42,  s.  3, 
actions  of  debt  or  covenant  on  bonds,  or  other  specialties,  must  be 
brought  within  twenty  years  after  cause  of  action  arises ;  actions  upon 
parol  agreements  must  be  brought  within  six  years  after  the  cause  of 
action  arises,  Jones  v.  Pope,  1  Wms.  Saund.  37.  So  an  agreement 
by  parol  cannot  dispense  with,  alter,  or  control  a  deed.  Sellers  v. 
Becltford,  8  Taunt.  31,  S.  C. ;  1  B.  Moore,  460 ;  (see  further  as  to 
agreements,  parol  or  by  deed.  Bond,  Charter-Party,  Defea- 
sance, Lease,  Partition.) 

5.  Signing  is,  by  the  Statute  of  Frauds,  one  requisite  to  the  validity 
of  an  agreement ;  but  as  a  signature  by  one  of  the  parties  will  be  bind- 
ing only  on  the  party  signing,  it  is  important  for  both  parties  to  sign, 
in  order  to  give  full  efficacy  to  the  contract,  2  Ch.  Ca.  164;  Cham- 
pion  V.  Plmnmer,  1  N.  Rep.  254 ;  Cooper  v.  Smith,  15  E.  103  j 
Pldllimore  v.  Barry,  1  Campb.  513 ;  Symnions  v.  Want,  2  Stark. 
371.  The  signature  of  an  authorized  agent,  even  though  not  autho- 
rized in  writing,  but  verbally  only,  will  bind  his  principal,  3Iortlock 
V.  Buller,  10  Ves.  311;  Wilson  v.  Hart,  7  Taunt.  295;  Clinan  v. 
Cooke,  Sell.  &  Lef.  31,  32.  A  cross  made  by  one  who  is  not  able  to 
write,  is  a  sufficient  signing  ;  and  if  a  man  be  in  the  habit  of  printing 
or  stamping  his  name,  he  will  be  considered  to  have  signed  by  his 
])rinted  name,  1  Sugd.  Pow.  6th  edit.  30 ;  Saunderson  v.  Jacltson, 
2  B.  &  P.  238;  Schneider  v.  Norris,  2  M.  &  S.  286.  Where  an 
agreement  is  signed  by  an  attorney  or  authorized  agent,  he  must  sign 
in  the  name  of  his  principal,  not  in  his  own  name,  2  Ld.  Raym.  1418; 
White  V.  Cuyler,  6  T.  R.  176;  Wilks  v.  Back,  2  E.  142;  Coles  v. 
Tricothich,  9  Ves.  234.  The  signature  required  by  the  statute  need 
not  be  in  any  particular  part  of  the  instrument,  1  Sugd.  V.  &  P.  10th 
edit.  180  et  seq.  But  it  has  been  held,  that  inserting  the  name  in  the 
middle  of  a  writing  cannot  have  the  effect  of  a  legal  signature.  Maw- 
kins  V.  Holmes,  1  P.  Wms.  770;  Stokes  v.  3Ioore,  I  Cox,  219.  As 
to  the  attestation  or  signing  in  the  presence  of  witnesses,  this  is  neces- 
sary for  preserving  the  evidence  of  the  deed,  1  Lev.  25 ;  1  Sid.  37. 
And  in  regard  to  deeds  made  in  pursuance  of  powers,  where  the 
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power  requires  attestation,  a  deed  will  be  void  at  law,  where  thoi'e  is     Agreements. 
no  mention  of  such  attestation,  1  Sugd.  Pow.  (ith  edit.  302. 

6.  Recitals  are  not  an  essential  part  of  a  deed,  but  they  are  never-  Recitals  in  an 
theless  proper,  as  they  serve  to  control,  extend,  or  explain  the  meaning  ^S'^**""^"  • 
of  general  words,  Lmnpofi  v.   Corke,  5  B.  &  A.  606;  Payler  v. 
Homersham,  4  M.  &  S.  423;  (see  also  Bonds,  Releases.)     Where 

a  recital  is  made,  it  is  necessary  that  it  should  be  correct;  thus  in  an 
assignment  of  a  lease,  if  the  date  of  the  lease  be  misrecited,  as  the 
1st  of  May  for  the  2nd  of  May,  the  assignment  will  be  void.  To 
obviate  the  consequence  of  such  errors,  it  is  now  usual  to  recite  deeds 
as  "bearing  date  on  or  about  the"  &c.,  Sheph.  Touch.  77,  Preston's 
edit. ;  (see  further.  Recitals.) 

7.  Some  consideration  or  other  is  absolutely  necessary  to  support  Consideration 
an  agreement,  otherwise  it  is  held  to  be  a  nudum  pactum,  and  void  at  jj^^^^    "^ 
law,  Plowd.  308;    Dy.  336;    Jones  v.  Aslihurnham,  4  East,  455; 

Parker  v.  Bayliss,  2  B.  &  P.  73.  So  if  the  consideration  be  the 
doing  that  which  the  law  prohibits,  or  which  is  offensive  to  decency 
or  good  morals,  it  will  be  void,  Martyn  v.  Blithman,  Yelv.  197. 
But  any  reasonable  consideration,  however  small,  will  be  deemed 
sufficient,  Dy.  272 ;  1  Roll.  Abr.  22,  23 ;  Williamson  v.  Clements, 
1  Taunt.  523.  And  if  the  agreement  be  under  seal,  no  consideration 
need  appear  on  the  face  of  the  deed ;  but  parol  agreements  are  not 
allowed  to  be  conclusive  evidence  of  a  sufficient  consideration,  Pel- 
lans  V.  Jlierop,  3  Burr.  1670;  Rami  v.  Hughes,  cited  7  T.  R.  350, 
1  Fonbl.  Eq.  342,  347;  (see  further,  as  to  the  consideration, 
Agreements  for  the  Sale  of  an  Estate,  Bargain  and  Sale, 
Bond,  Gift,  Settlement.) 

8.  The  construction  of  deeds  and  agreements  is  the  same  in  equity  Construction  of 
as  at  law,  but  the  performance  required  in  a  court  of  equity  and  that  g° 'j^y  an,]  at 
of  law  is  different.     At  law,  a  covenant  must  be  strictly  and  literally  'aw. 
performed ;  in  equity,  it  must  be  really  and  substantially  j^erformed, 

Eaton  V.  Lyon,  3  Ves.  692.  Equity  will  relieve  against  a  strict 
performance  upon  equitable  circumstances,  where  there  is  no  wilful 
neglect  and  misconduct,  and  will  also  enforce  the  performance  of  fair 
and  reasonable  contracts,  even  although  they  be  by  parol,  where  the 
party  wants  the  thing  in  specie,  2  Freem.  268 ;  2  Vern.  455 ;  Gunter 
V.  Halsey,  Amb.  586;  Errington  v.  Annesley,  2  B.  C.  C.  443.  But 
if  the  contract  can  be  and  is  intended  to  be  compensated  by  damages, 
courts  of  equity  will  not  interpose,  1  P.  AVms.  570 ;  Capper  v.  Har- 
ris, Bunb.  135. 

9.  In  contracts  of  an  executory  kind,  a  clause  is  usually  inserted.  Penalty  clause. 
stipulating  for  the  payment  of  a  sum  of  money,  either  by  way  of 

i2 
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Agreements,  penalty  or  for  liquidated  or  ascertained  damages,  in  case  of  violating 
any  of  the  articles  of  the  contract  by  either  party.  The  latter  mode, 
by  which  the  parties  themselves  fix  the  amount  of  damages,  is  to  be 
preferi'ed,  as  it  prevents  the  necessity  of  a  reference  to  a  jury  for 
that  purpose,  Astley  v.  Welden,  2  Bos.  &  Pull.  346.  But  the  in- 
tention of  the  parties  must  be  clearly  expressed,  for  the  mention  of 
the  word  "  penalty"  or  "  penal  sum,"  precludes  the  court  from  con- 
sidering it  as  liquidated  damages,  Smith  v.  Dickenson,  2  B.  &  P. 
630;  Axtleij  v.  Welden,  ub.  sup.  It  is,  however,  worthy  of  observa- 
tion, that,  notwithstanding  the  above  clause,  equity  will  compel  a 
specific  performance  of  a  contract  where  redress  in  the  shape  of  da- 
mages, or  otherwise, "  is  an  inadequate  remedy,  Hohson  v.  Trevor,  2 
P.  Wms.  191 ;   Goring  v.  Nash,  3  Atk.  186. 

10.  An  agreement  cannot  be  produced  in  a  court  of  justice  as  evi- 
dence of  a  contract,  unless  it  be  stamped.  Whenever,  therefore,  a 
letter  is  relied  on  as  evidence,  it  must  first  be  stamped  before  it  be 
read.  Ford  v.  Comj)ton,  2  B.  C.  C  32.  But  memorandums  or  ac- 
knowledgments rendered  necessary  by  9  G.  4,  c.  14,  are  not  to  be 
deemed  agreements  within  the  meaning  of  any  of  the  Stamp  Acts. 
By  the  55  G.  3,  c.  184,  every  agreement  or  memorandum  under  hand 
only,  where  the  mattei"  thereof  shall  be  of  the  value  of  20Z.  and  it 
shall  contain  less  than  1080  words,  is  charged  with  a  duty  of  11. ; 
and  when  it  contains  1080  words  and  upwards,  with  a  duty  of  1/.  15s., 
and  for  every  entire  quantity  of  1080  words  over  and  above  the  first 
1080  words,  with  a  further  progressive  duty  of  11.  5s.  But  when 
several  letters  are  offered  in  evidence  to  prove  any  agreement,  they 
are  chargeable  only  with  the  duty  of  II.  15s.,  although  they  may 
contain  more  than  twice  the  number  of  1080  words  and  upwards. 
Every  deed,  or  every  instrument  under  hand  and  seal,  not  otherwise 
charged,  requires  a  stamp  of  1/.  15s.,  and  a  further  progressive  duty 
of  1/.  5s.  for  every  entire  quantity  of  1080  over  and  above  the  first 
1080.  Articles  of  agreement  under  seal  cannot  be  given  in  evidence, 
unless  stamped  with  a  deed  stamp,  Robinson  v.  Drybrough,  6  T.  R. 
317 ;  see  further  as  to  the  stamp  duty  on  agreements.  Dig.  p.  iii.  tit. 
Agreements. 

11.  The  above  remarks  will  suffice  to  show  the  distinction  between 
agreements  when  they  are  under  seal,  and  the  informal  instruments 
which  are  properly  so  called.  As  to  agreements  for  particular  pur- 
poses, see  further  Agreements  for  a  Lease,  Partition,  Pub- 
chase,  &c.  And  as  to  regular  deeds,  see  further  Bonds,  Condi- 
tions, Covenants,  Deeds,  Leases,  Purchase  Deeds,  &c. 

Agreement  with  an  agent,  broker  or  factor,  see  jjost.  Agreements 
(^Princijjal  and  Agent). 


Different  kinds 
of  agreements. 
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No.  XLVI.  No.XLVI. 

Biiildivg  a 

Agreement  for  Building  a  House.  House. 

Obs.  1.  Where  a  contract  is  made  to  build  a  house  according  to  a 
certain  plan,  and  the  owner  makes  deviations  from  the  plan,  this  does 
not  vacate  the  contract,  but  subjects  the  owner  to  the  payment  of  any 
additional  charges  occasioned  by  such  deviations.  Pepper  v.  Bar- 
Und,  Peak's  N.  P.  C.  103;  Godfrey  v.  Thomas,  Holt's  N.  P.  C. 
236. 

2.  The  completion  of  a  contract  for  building  a  house  may  be  en- 
forced by  the  heir  on  the  death  of  his  ancestor,  and  the  executors 
must  pay  the  builder  whatever  remains  due  out  of  the  personal  estate, 
unless  it  be  otherwise  stipulated,  2  Yern.  322 ;  3  P.  Wras.  223 ;  Cas. 
Eq.  temp.  Talbot,  83,  n. 

Articles  of  Agreement  made  entered  into  and  concluded  this 
day  of  in  the  yr  of  the  reign  &:c.  and  in  the 

yr  of  our  Lord  18  Betn  {Builder)  of  &c.  of  the  one  pt  and 
{Owner)  of  the  or.  pt  as  follow.  The  sd  {B.)  for  the  consons  Parties, 
hinaftmentd  doth  hby  for  himself  his  hrs  {a)  exs  and  ads  covt 
promise  and  agree  with  and  to  the  sd  ( O.)  his  exs  ads  and  ass 
that  he  the  sd  {B.)  his  exs  &:c.  shall  and  will  at  his  or  their  own 
proper  costs  and  chas  within  the  space  of  cal  mths  next  Builder  agrees 

after  the  date  hreof  in  a  good  and  workmanlike  manner  and 
according  to  the  best  of  his  art  and  skill  erect  build  and  set  up 
one  house  or  messe  upon  the  grd  belonging  to  the  said  ( O.)  at 
togr  with  the  several  erections  and  buildings  set  forth  in 
the  schedule  hereunder-written  according  to  the  draft  or  scheme 
hereunto  annexed  subject  to  the  approbation  of  the  surveyor  of 
the  sd  (O.)  {b).  And  will  build  the  same  with  such  stone  brick 
timber  and  other  materials  as  the  sd  {O.)  shall  find  and  provide 
for  the  same.     And  it  is  furr  agrd  by  and  betn  the  sd  pties  Provision  in 

CUS6  of  (JgiBV* 

That  if  the  sd  {B.)  his  exs  or  ads  shall  be  guilty  of  any  neglect 
or  delay  in  the  building  finishing  or  completing  the  sd  house 

(tt)  As  to  the  naming  of  heirs,  executors  and  administrators,  see  Agree- 
ments, Pref.  s.  2. 

{b)  If  it  be  so  agreed,  say  instead  of  the  above,  "  And  aho  sliall  and  will  at 
his  or  their  own  proper  costs  find  and  provide  good  proper  and  sufficient  ma- 
terials of  all  kinds  for  erecting  the  sd  building  subject  to  the  approbation  of  tlie 
sd  (0.)  or  his  surveyor." 
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Biiiltthig  a 

House. 
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Owner  agrees 
to  pay, 


to  find  ma- 
terials, 


and  allow  for 
alterations. 


Arbitration 
clause. 


and  the  sd  (O.)  shall  give  or  leave  notice  in  writing  of  such 
neglect  or  delay  at  the  place  of  abode  of  him  the  sd  (B.)  his 
exs  or  ads  that  then  and  in  such  case  it  shall  and  may  be  Iful 
for  the  sd  (O.)  his  exs  or  ads  within  the  space  of  days  after 
such  notice  given  or  left  as  afd  in  case  the  sd  {S.)  his  exs  or 
ads  shall  not  proceed  on  the  completion  of  the  sd  works  to 
employ  a  sufficient  number  of  workmen  to  finish  and  complete 
the  sd  house  and  shall  and  may  deduct  and  retain  to  himself  or 
themselves  all  such  sums  of  money  and  exps  as  he  or  they  shall 
pay  or  incur  in  the  completion  of  the  sd  house.  And  that  the 
sd  {B )  his  exs  or  ads  shall  not  in  any  manner  do  or  cause  to 
be  done  any  act  matter  or  thing  whatr  to  prevent  the  psns  so 
employed  by  the  sd  (O.)  his  &c.  from  finishing  and  completing 
the  sd  house.  And  the  sd  (O.)  doth  hby  for  himself  his  hrs  exs 
ads  and  ass  covt  promise  and  agree  with  and  to  the  sd  (B.)  his 
exs  ads  and  ass  that  he  the  sd  (O.)  his  hrs  exs  or  ads  shall  and 
will  well  and  truly  pay  or  cause  to  be  pd  unto  the  sd  (B.)  his 
exs  &:c.  the  sum  of  £  of  Iful  money  of  Gt  Britain  in  manner 
following  that  is  to  say  the  sum  of  £  pt  thof  at  the  laying  of 
the  chamber  floors  the  sum  of  £  or.  pt  thof  at  the  covering 
in  and  the  sum  of  £  in  full  for  the  work  when  completely 
finished.  Ayid  also  that  he  the  sd  ( O.)  his  kc.  shall  and  will  at  his 
or  their  own  prper  costs  and  chas  find  and  provide  all  the  stone 
brick  and  timber  and  or.  materials  necessary  for  the  building  of 
the  sd  house.  Provided  always  and  it  is  hby  agrd  and  deck!  by 
and  betn  the  pties  hereto  That  in  case  the  sd  (O.)  his  exs  &c. 
shall  direct  any  more  to  be  done  in  or  about  the  sd  buildings 
and  preses  than  what  is  contd  in  the  sd  schedule  hereunder 
written  that  then  and  in  such  case  the  sd  (O.)  his  exs  ads  or 
ass  shall  pay  or  cause  to  be  pd  to  the  sd  {B.)  his  exs  &:c.  so 
much  money  as  such  extra  work  shall  be  worth  at  a  rease  va- 
luation. And  lastly  it  is  hby  covenanted  and  agrd  by  and  betn 
the  sd  pties  to  these  prests  That  if  any  dispute  or  difference 
shall  happen  to  arise  between  them  touching  the  sd  house  and 
buildings  or  the  money  to  be  pd  for  the  same  according  to  the 
admeasurement  and  value  thof  in  case  the  same  shall  be  ad- 
measured or  valued  or  touching  or  concerning  any  alteration  or 
addition  or  any  other  matter  or  thing  whatsvr  relating  to  the 
work  hby  contracted  to  be  done  That  then  and  in  such  case  it 
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shall  be  left  to  the  determination  and  award  of  three  indifferent     No.  XLVI. 

Building  a 

psns  one  to  be  named  by  the  sd  (JB.)  his  &c.  and  the  or.  by  the         House. 

sd  (O.)  his  &c.  and  the  tliird  by  the  said  two  psns  so  to  be 

named  immly  after  such  dispute  shall  arise.     And  the  sd  pties 

hereto  do  hby  covt  prom  and  agree  with  and  to  each  other  that 

they  the  sd  pties  shall  and  will  severally  stand  to  abide  perform 

and  keep  the  award  and  determination  of  the  sd  three  psns  so 

as  the  same  be  made  in  writing  under  the  hands  and  seals  of 

the  sd  arbitrators  within  one  cal  mth  next  after  such  reference. 

A7id{a)  for  the  due  observance  of  the  stipulations  by  them  mu-  Penal  clause. 

tually  entered  into  each  of  them  the  sd  {S.)  and  (O.)  by  these 

prests  doth  bind  himself  unto  the  other  of  them  in  the  penal 

sum  of  £  by  way  of  liquidated  dams.     In  witness  whereof 

the  sd  {B.)  and  (O.)  have  put  their  hands  and  seals  the  day 

and  year  first  above  written. 

{Builder)     (l.  s.) 
{Owner)       (l.  s.) 


build. 


nliea  tinislied. 


No.  XLVII.  No.XLVlI. 

^  ^^         D     -/J-  CA-  BuikVwgaShip. 

Agreement  J  or  riialaing  a  ^hip. 

Articles  &:c.   see  ante,  No.   XLVI.       Witness   that   the   sd  covenant  to 
( Builder)  shall  and  will  at  his  own  proper  costs  and  chas  in  all 
things  build  within  the  space  of  cal  mths  from  the  date 

hereof  one  good  ship  of  not  less  than  tons,  and  not  ex- 

ceeding tons  burthen,  with  such  materials  and  to  be  fur- 

nished and  provided  in  such  manner  as  in  the  schedule  No.  I. 
hereunto  annexed  is  more  particularly  set  forth.  And  when  the  ami  let  to  hire 
said  ship  is  completed,  he  the  said  {B.)  wdll  let  the  same  to  him 
the  said  {Merchant)  for  the  said  several  voyages  at  such  freight 
and  demurrage,  and  upon  such  terms  as  in  schedule  No.  II. 
hereunto  annexed  is  particularly  mentioned.  And  for  that  pur- 
pose the  said  ship  shall  at  the  proper  costs  and  chas  of  the  said 
{B.)  be  from  time  to  time  repaired,  refitted  and  provided  in  all 
thinos  accordino-  to  the  terms  hereinbefore  mentioned,  and  ac- 
cording  to  the  usage  and  customs  of  merchants.  And  the  sd 
{B.)  or  or,  managing  owner  and  the  commander  thereof  shall 

(a)  As  to  this  penal  clause,  see  Agreements,  Pref.  s.  9. 
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Ship  not  to  be 
otherwise  em- 

plo)'ed. 


^o.  \L\  II.    and  will  from  voyage  to  voyage  enter  into  a  charter-party  to  the 

Building  a  Ship        ,,,  .,  -ii- 

*  sd  (AT.)  upon  the  terms  in  the  same  sched.  mentioned,  and  in 

such  charter-parties  such  further  stipulations  and  provisions  as 

are  necssy  and  rease  shall  from  time  to  time  be  inserted.     And 

the  sd  ship  until  she  has  performed  such  several  voyages  shall 

not  be  employed  upon  any  other  service,  or  upon  any  other 

occasion  whatever  except  in  the  service  of  the  sd  {M.)  without 

Owner  will  con-  the  consent  in  writing  of  him  the  sd  (M.)    And  that  during  such 
form  to  direc-         .  ... 

tions.  time  as  the  sd  ship  is  in  the  service  of  the  sd  (M.),  the  sd  (B.) 

his  exs  ads  and  ass  and  all  and  every  other  the  commanders 
owners  and  officers  and  crew  of  the  sd  ship  shall  conform 
themselves  in  the  equipment  of  the  said  ship  or  otherwise  to  all 
such  Iful  and  rease  orders  and  instructions  as  shall  be  given 
from  time  to  time  by  the  sd  (M.)  his  exs  ads  or  ass.  Provided 
always  that  in  case  of  breach  of  these  covts  and  agts  afd  or  any 
of  them  by  or  on  the  pt  of  the  sd  (JB.),  it  shall  be  Iful  for  the 
sd  (Al.)  his  exs  &;c.  the  sd  ship  wholly  to  reject  from  his  service, 
and  also  to  recover  satisfaction  for  the  dams  occasioned  by  any 
such  breach  of  covenant,  or  to  seek  any  other  such  remedies  as 
he  or  they  shall  think  fit.  In  witness  whereof  &cc.  see  No.  XLVL 
Schedules  referred  to — 

No.  I.  Dimensions  of  the  ship  and  inventory  of  stores. 
II.  The  charter-party. 


i\o.  XLVIll. 

Carrier. 


No.  XLVIII. 

Agreement  between  a  Manufacturer  or  other  Person  with  a  Car- 
rier, to  explain  and  restrict  the  Provisions  of  the  W  G.  4 
6r  1  W.  4,  c.  68. 

Ohs.  By  the  Carriers'  Act,  11  G.  4  &  1  W.  4,  c.  68,  (see  Dig. 
p.  ii.  tit.  Carriers)  the  common  law  liability  of  carriers  is  much 
qualified ;  but  as  in  that  Act  it  is  provided  that  it  should  not  affect 
any  special  contracts,  it  is  frequently  necessary  to  enter  into  express 
agreements  suited  to  the  particular  circumstances  of  the  case. 

Memorandum  of  an  Agreement  entered  into  the  day  of 

in  the  year  of  our  Lord  between  {Carrier)  of  &c. 

of  the  one  pt  and  {Manufacturer  Sec.)  of  the  or.  pt     Witnesseth, 
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That  he  the  sd  (C)  for  himself  his  exs  &;c.  doth  hby  agree  with    No.  XLVIII. 

the  said  {M.)  that  he  the  sd  (C.)  shall  and  will  at  all  times  take  '!]Z^_  . 

charge  of  and  convey  all  goods  of  whatever  description,  which  ca^iyTn^khd 
shall  be  offered  and  committed  to  the  charge  of  him  the  sd  (C)  "f  goods. 
by  the  sd  {M.)  and  will  truly  and  safely  deliver  the  same  to  any 
persons  to  whom  they  may  be  addressed,  whether  the  goods  be 
specified  or  enumerated  or  otherwise,  and  whatever  may  be  the 
value  of  such  goods,  provided  the  same  do  not  exceed  the  sum  Except  above 
of  £       and  if  exceeding  that  value,  then  after  the  rate  of  £ 
per  cent,  for  the  alleged  excess  in  value.     Andihe,  sd  {M.)  doth 
hereby  agree  with  the  sd  (C.)  that  he  the  sd  {M.)  his  exs  &c. 
shall  and  will  from  time  to  time  as  and  when  any  goods  are  com- 
mitted by  him  the  sd  {M.)  to  the  charge  of  the  sd  (C.)  pay  or 
cause  to  be  paid  to  the  sd  ( C.)  his  exs  &:c.  such  per  centage  as 
afd  together  with  the  usual  charge  for  the  same  in  respect  of 
weight  and  distance.     In  witness  &c.  see  ante,  No.  XLVI. 


No.  XLIX.  No.XLIX. 

Coachmaker. 

Agreement  for  the  Hire  of  a  Coach  or  Chariot. 
Memorandum  kc.  see  No.  XLVIII.     That  the  sd  (Coach-  Coachmaker 

agrees  to  pio- 
maker)  doth  agree  with  the  sd  {Employer)  that  he  the  sd  (C)  vide  coach, 

his  exs  and  ads  shall  and  will  at  his  or  their  own  proper  charge 
on  or  before  the  day  of  next  provide  (a)  a  new 

handsome  well-built  chariot  with  a  good  hammercloth  and  har- 
ness for  one  pair  of  horses  with  all  other  accoutrements  to  the 
rease  good  liking  of  the  sd  {E.)  for  the  period  of  deter- 

minable nevss  as  hnaftrmentd  after  the  rate  of  for  each 

mth.  And  that  he  the  sd  (C)  his  exs  &c.  shall  and  will  at  their  and  to  keep  the 
own  proper  charge  keep  the  sd  chariot  and  harness  &c.  in  good  '' 

and  proper  order,  save  and  except  any  sashes  or  glass  which 


(a)  If  the  agreement  be  with  a  livery-stable-keeper  for  the  hire  of  a  pair  of 
horses  say — 

"  Two  good,  strong,  gentle  and  active  horses,  well  matched,  and  a  good,  skilful 
and  civil  driver  to  the  rease  good  liking  of  the  sd  (£.)>  ^"'^  '"  ^^^^  ''^'^  ^'"^"^ 
driver  or  horses  be  disabled,  then  he  the  sd  (L.)  shall  provide  other  like  horses 
or  driver  as  afd." 
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No.  XLIX. 

Coachmaker, 

Employer  agrees 
to  pay  stipu- 
lated hire. 


Dissolution  of 

agreement. 


may  be  accidentally  or  orwise  broken  while  the  sd  chariot  is  in 
the  use  of  the  sd  (E.)  (a)  And  in  conson  of  the  pres  the  sd 
(J^.)  doth  hby  agree  that  he  the  sd  (E.)  his  exs  ads  or  ass 
shall  and  will  on  the  day  of  in  each  mth  during 

the  subsistence  of  this  agrt  well  and  truly  pay  or  cause  to  be 
paid  luito  the  sd  (C.)  his  exs  ads  or  ass  the  sura  of  £  as  afd. 
Provided  always  that  in  case  the  sd  {E.)  depart  this  life  during 
the  subsistence  of  these  presents,  the  same  shall  be  considered  as 
at  an  end  and  determined  on  the  expiration  of  next  there- 

after, and  that  the  sd  {E.)  or  his  exs  &:c.  shall  not  \)e  obliged  to 
pay  more  than  the  proportion  of  the  mth  which  may  then  have 
elapsed.  And  it  is  hby  furr  agreed  by  and  between  the  said 
parties  that  on  either  of  them  the  sd  {E.  or  C.)  giving  to  the 
other  days'  {or  mths' )  notice  of  his  intention  to  put  an  end 

to  this  agreement  the  same  shall  after  the  expiration  of  the  sd 
notice  absolutely  cease  and  be  void. 
In  witness  &c.  see  ante,  No.  XLVI. 


Agreement  to  accept  a  Composition — see  post,  Composition. 


No.L. 

Copartnership. 


Parties. 


No.  L. 
Agreement  to  enter  into  Copartnership  at  some  future  Time. 

Obs.  1.  It  seems  that  a  court  of  equity  will  decree  the  specific  per- 
formance of  a  contract  for  a  copartnership,  provided  it  is  to  continue 
for  a  definite  period,  Buxton  v.  lAster,  3  Atk.  383 ;  Anon.  2  Ves. 
629;  but  not  otherwise,  Walker  v.  Harris,  1  Anstr.  245. 

2.  In  an  agreement  of  this  kind  should  be  inserted  all  conditions 
and  covenants  which  are  not  usual,  as  for  instance,  in  regard  to  sur- 
vivorship, since  the  good-will  of  a  profession,  if  not  of  a  trade,  will 
survive  on  the  death  of  either  party,  Farr  v.  Pearce,  3  Madd.  74. 
This  ought  therefore  to  be  provided  for  by  express  stipulation.  (As 
to  copartnership,  see  further  Copartnership.) 

Articles  kc.  see  ante,  No.  XLVI.  Betn  A.  B.  of  &c.  of  the  one 
pt  and  C.  D.  of  &c.  of  the  or.  pt   Witness  That  the  sd  A.  B.  doth 

(a)  If  it  be  so  agreed  say — 

"  Or  except  such  dams  as  may  happen  to  the  sd  chariot  by  overturning  or 
other  violence,  whether  under  the  care  of  the  coachman  or  servt  of  the  sd  (E.)" 
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hby  agree  to  take  the  sd  C.  D.  into  coptnship  with  him  in  his        No.  L. 

trade  or  business  of        for  the  space  of  seven  years  and  to  assign  ^ — '- 

to  him  a  moiety  of  his  int.  in  the  house  wherein  the  sd  trade  is 
now  carried  on  the  sd  coptnship  to  commence  from  the  Terms  of  agree- 

day  of  next  ensuing  on  the  terms  and  condons  follg  that 

is  to  say  That  the  sd  C.  D.  shall  pay  to  the  sd  A.  B.  on  or  before 
the  sd  day  of  the  sum  of  £        as  a  premium  or  fee  to  be 

admitted  into  the  sd  coptnshp  That  the  stock  in  the  sd  trade 
shall  be  valued  on  or  before  the  day  of  by  two  in- 

different persons  one  to  be  chosen  by  the  sd  A.  B.  and  the  other 
by  the  sd  CD.  and  in  case  they  cannot  agree  by  an  umpire  to 
be  chosen  by  the  sd  arbitrators  That  the  sd  C.  D.  shall  ad- 
vance a  sum  equal  to  half  the  amount  of  the  sd  valuation  to  be 
pd  within  the  space  of  cal  mths  after  the  commencement 

of  the  sd  coptnshp  That  a  proper  deed  or  instmt  in  writg  shall  Deed  of  copart- 
be  prepared  within  the  space  of  six  weeks  from  the  date  of  these  executed" 
prsts  at  the  jt  expence  of  the  sd  pties  in  which  deed  it  shall  be 
provided  and  decld  That  the  capital  stock  shall  consist  of  Covenants  and 
£  and  that  if  either  pty  be  minded  to  bring  in  a  furr  capital  inserted  in  the 
the  sd  jt  stock  shall  be  liable  to  make  good  the  same  with  int 
after  the  rate  of  five  per  cent,  per  ami.  That  neither  of  the  pties 
shall  at  any  time  during  the  continuance  of  the  sd  term  be  con- 
cerned in  any  or.  trade  That  all  the  insurable  pt  of  the  stock 
shall  be  insured  at  the  expence  of  the  jt  trade  That  no  ap- 
prentices shall  be  taken  nor  servants  dismissed  or  hired  witht 
the  mutual  consent  of  the  sd  pties  That  the  premiums  with 
apprentices  shall  be  added  to  the  jt  stock  That  books  of  accts 
shall  be  kept  in  the  usual  manner  and  be  open  to  the  inspection 
of  the  sd  pties  That  true  and  just  accts  of  the  jt  trade  shall 
be  made  half  yrly  and  the  surplus  proceeds  be  divided  equally 
and  proportionally  between  them  That  neither  of  the  pties 
shall  apply  the  ptshp  mos  to  his  own  use  nor  buy  and  sell  ac- 
cept and  give  bills  compound  and  release  debts  nor  do  any  or. 
thing  to  affect  the  jt  trade  witht  the  consent  of  the  or.  That  if 
either  of  the  sd  pties  shall  happen  to  die  bfre  the  expiron  of  the 
sd  term  no  bent  of  survorshp  shall  accrue  to  or  be  taken  by  the 
or.  of  them  That  disputes  shall  be  referred  to  arbitration  and 
all  or.  covts  provos  and  stipulations  clauses  and  agrments  shall 
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No.  L.        be  inserted  as  are  usual  in  deeds  of  coptship  of  a  like  kind.    In 


Copartnership 


witness  &c.  see  ante,  No.  XLVI. 


Agreement  for  Dissolution  of  Copartnership, — see  jwst,  Co- 
partnership (Dissolution.) 


No.  LI. 

Debtor  and 

Creditor 

(^Compoiiliuti), 


Parties. 


Debtor  agrees 
to  pay  trustees. 


No.  LI. 

Agreement  between  a  Debtor  and  his  Creditors  to  pay  his  Debts 
by  Instalments. 

Ohs.  As  to  the  force  and  efficacy  of  such  an  agreement,  see  Com- 
position. 

Articles  &c.  (see  ante.  No.  XLVI.)  Betn  {Debtor)  of  &c.  of 
the  first  pt  A.  B.  of  &:c.  C.  D.  of  &c.  and  E.  F.  of  &c.  creditors 
of  the  sd  {Debtor)  of  the  second  part  and  {Creditors)  of  the  third 
pt.  Whas  the  sd  {D.)  on  the  day  of  the  date  of  these  presents 
stands  justly  indebted  to  the  sd  (C)  in  the  sevl  sums  of  money 
followg  {Here  recite  the  amount  of  debts  to  the  several  parties) 
and  the  sd  sevl  crs  above  named  at  the  request  of  the  sd  {D.) 
do  resply  agree  to  accept  and  take  their  respive  debts  in  the 
manner  and  proportion  as  is  hinafter  mentd.  Noio  these  Pre- 
sents Witness  That  the  sd  {D.)  for  himself  his  hrs  exs  ads  and 
ass  doth  hby  covt  promise  and  agree  with  and  to  the  sd  pties 
of  the  second  and  third  pts  their  respive  exs  ads  and  ass  that  he 
the  sd  {D.)  his  hrs  exs  or  ads  or  some  or  one  of  them  shall  and 
vf'\\\  by  and  with  the  consent  direction  nomination  and  appntmt 
of  his  sd  or.  crs  testified  by  their  being  made  pties  to  these 
prests  and  their  sealing  and  delivering  of  the  same  well  and 
truly  pay  or  cause  to  be  pd  unto  A.  B.,  C.  D,  and  E.  F.  their 
exs  or  ads  or  some  or  one  of  them  the  full  sum  of  <£  of  Iful 

money  of  Great  Britain  on  the  day  of  next  ensuing 

the  date  of  these  prests  or  within  three  days  after  and  the  furr 
sum  of  £         on  the  day  of  every  mth  then  next  and 

successively  followg  until  the  sum  of  £         being  part  of  the  sd 
sum  of  £  be  thby  pd  and  satisfied.     And  shall  and  will 

likewise  pay  or  cause  to  be  pd  unto  the  sd  A.  B.,  C.  D.  and 
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E.  F.  their  exs  or  ads  or  some  or  one  of  them  the  furr  sum  of     rw°*  ^^' , 

JJebtiir  and 


Creditor 


£         on  the  day  of  which  is  in  the  year  18       being 

the  residue  and  in  full  satisfaction  and  discharge  of  the  afd  sum 

of  £         and  of  all  or.  sum  and  sums  of  money  due  and  owing 

to  the  sd  (C.)  resply  or  any  of  them.     Upon  special  trust  and 

confidence  nevertheless  and  to  the  intent  and  purpt  that  the  sd 

A.  B.,  C.  D.  and  E.  F.  shall  and  will  upon  demand  pay  and 

satisfy  unto  each  and  evy  of  the  sd  crs  above  named  a  just  due 

and  equal  pt  or  share  of  all  such  sum  or  sums  of  money  as  shall 

from  time  to  time  be  so  pd  to  them  or  either  of  them  resply  by 

the  sd  (D.)  in  proportion  to  the  sevl  debts  hinbefe  mentd  to  be 

due  to  them  the  sd  A.  B.,  C.  D.  and  E.  F.  and  the  rest  of  the 

crs  resply.     And  the  sd  crs  for  themselves  sevlly  and  resply  and  Creditors  agree 

for  their  sevl  exs  and  ads  and  not  the  one  for  the  or.  of  them  do 

and  each  of  them  doth  hby  covt  and  promise  with  and  to  the  sd 

(D.)  his  exs  and  ads  that  until  deflt  shall  be  made  by  the  sd  (D.) 

his  exs  or  ads  of  or  in  payment  of  the  sd  sum  or  sums  of  money 

hinbefe  covtd  to  be  pd  or  of  some  pt  thof  contrary  to  the  true 

intent  and  meaning  of  the  sd  covt  they  the  sd  crs  above  named 

or  any  of  them  or  any  of  their  exs  or  ads  resply  shall  not  nor 

will  sue  arrest  imprison  implead  or  attach  the  sd  (i).)  his  hrs 

exs  or  ads  or  any  of  their  or  his  Ids  tenmts  goods  or  chattels  or 

any  pt  thof  for  or  upon  the  acct  of  the  sd  sum  of  money  or  any 

or.  sum  or  sums  of  money  now  due  or  owing  to  them  or  any  of 

them  in  any  w  ise  howser.    And  in  case  the  sd  crs  their  exs  or  ads 

or  any  of  them  resply  shall  before  such  deflt  made  act  or  do 

contrary  to  the  sd  covt  he  the  sd  (D.)  shall  be  and  is  hby  for 

ever  acquitted  and  relsd  of  and  from  all  sums  of  money  bills 

bonds  accts  and  demands  whatsr  due  owing  or  belonging  to  or 

which  may  or  might  be  asked  claimed  or  demanded  by  such  of 

the  sd  crs  resply  so  acting  or  doing  contrary  to  the  sd  covt  for 

any  matter  cause  or  thing  whatsr  unto  the  day  of  the  date  of 

these  presents.     And  the  sd  (D.)  doth   hby  covt  and  promise  Debtor  cove- 

•±i  1  1  1    *     rt      /^    -r\  1  T-i     T-i  11  r-     1       nants  to  deliver 

With  and  to  the  sd  A.  B.,  O.  D.  and  E.  b,  and  the  rest  or  the  in  an  account, 
sd  crs  above  named  that  within  the  space  of  days  next  after 
they  the  sd  crs  above  named  have  sealed  and  executed  these 
presents  he  shall  and  will  deliver  to  and  leave  with  them  the  sd 
A.  B.,  C.  D.  and  E.  F.  or  one  of  them  a  true  acct  of  all  his 
stock  and  effects  and  of  all  the  debts  now  due  and  owing  to 
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No.  LI.        him  from  any  person  or  persons  whomsr  toG;r  with  an  acct  of 

Debtor  and  ''    '  ^  ... 

Crediiar.       the  naiiies  and  places  of  abode  of  the  sevl  pties  owing  the  same, 
III  tvitness  &;c.  see  ante,  No.  XLVI. 


No.  Lii.  No.  LII. 

Debtor  and 

Creditor       Agreement  by   a  Bankrupt  to  vay  a  Debt  from  which  he  is 

(Bankrupt).  ^  ^  \j-      j.        \j 

discharged. 

Ohs.  By  the  6  G.  4,  c.  16,  s.  131,  it  is  provided  that  no  bankrupt 
shall  be  liable  upon  any  promise  to  pay  a  debt  discharged  by  certifi- 
cate, unless  such  promise  be  in  writing,  see  Dig.  p.  ii.  tit.  Bankrupt, 
p.  203,  n.  (r). 

I,  A.  B.  of  (fee,  do  hby  promise  and  agree  with  (C.)  of  &c. 
that  in  consideration  of  his  forbearance  I  will  pay  him  the  sum 
of  £  from  which  I  have  been  discharged  by  certificate  in 

manner  following,  that  is  to  say,  the  sum  of  £  at  the  expi- 

ration of  mths,  and  the  remaining  sum  of  £  at  &c. 

fVitness  my  hand, 

A.  B. 


No.  LIII.  No.  LIII 

Debtor  an 
Creditor 
(Infant) 


Debtor  and 

Creditor         Agreement  by  a   Person   to  pay  a  Debt  contracted    during 

Infancy. 


Ohs.  By  the  9  G.  4,  c.  14,  s,  5,  no  person  can  be  charged  upon  any 
promise,  made  after  full  age,  to  pay  a  debt  contracted  during  infancy, 
unless  the  same  be  in  writinor. 

I,  A.  B.  of  (fee,  being  now  of  full  age,  do  hby  promise  and 
agree  with  and  to  (C.)  of  &:c.  that,  in  consideration  of  the  debt 
contracted  with  him  during  my  infancy  being  a  just  and  bond 
fide  debt,  I  will  pay  him  the  sum  of  £  the  amount  thereof, 

after  the  expiration  of  mths  from  the  day  of 

Witness  my  hand, 

A.  B. 
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No.  LIV.  N0.LIV. 

Exchutige. 


Agreement  for  an  Exchange. 

Ohs.  As  to  the  nature  of  an  exchange,  see  Exchange.     As  to  the 
stamps,  see  Agreement,  Pref.  s.  10. 

Articles  ofkc.  see  ante,  No.  XLVI.  Betn  A.  B.  of  S.  of  the  Reciial  of  tiile. 
one  pt  and  C.  D.  of  &c.  of  the  or.  pt.      Whas  the  sd  A.  B.  is 
seised  to  him  and  his  hrs  (a)  of  certain  Ids  situated  at  in 

the  CO.  of  and  the  sd  C.  D.  is  also  in  like  manner  seised 

to  him  and  his  hrs  of  certain  messes  or  tents  and  Ids  situate  &c. 
And  whas  the  sd  A.  B.  and  C.  D.  have  agrd  to  make  an  ex-  Agreement  lo 
change  of  their  respive  preses  and  heredts  {b)     Now  these  Pre-  change ; 
sents  witness  That  each  of  them  the  sd  A.  B.  and  C.  D.  each  to  furnish  ab- 
fbr  himself  his  respive  hrs  exs  and  ads  doth  hby  covt  promise  ^^"''' ' 
and  asree  with  and  to  the  or.  of  them  that  he  shall  and  will  on 
or  before  the  day  of  next  at  his  own  expence  make 

or  deliver  or  cause  to  be  made  and  delivered  unto  the  or.  of 
them  a  full  complete  and  perfect  abstract  of  their  respive  titles 
to  the  sd  preses  to  be   exchd.(c)     And  if  the  counsel  of  the  to  execute  con- 

.    .  1        p     1  1  ]    veyances  mu- 

respive  parties  shall  be  of  opmion  that  each  01  them  the   sd  mai ; 
A.  B.  and  C.  D.  has  a  good  title  to  his  respive  preses  that  each 
of  them  the  sd  A.  B.  and  C.  D.  shall  and  will  on  or  before  the 
day  of  now  next  ensuing  exte  at  the  expence  of 

the  or.  of  them  such  conveyances  and  assurances  togr  with  all 
necessary  covts  as  shall  by  their  respive  counsel  be  reasonably 
advised  the  sd  C.  D.  likewise  receiving  the  sum  of  £  for 

(a)  If  the  premises  are  copyhold,  recite  "  Whas  the  sd  A.  B.  is  seised  to  him 
and  his  heirs  according  to  the  custom  of  the  manor  of  certain  copyhold  or  cus- 
tomary lands  situate  &c.  And  the  sd  C.  D.  is  also  seised  of  &c."  If  leasehold, 
recite  "  Whas  the  sd  A.  B.  is  possessed  of  a  certain  messe  or  tent  and  preses 
situate  &c.  and  held  by  a  certain  indenture  of  lease  bearing  date  on  about  the 
day  of  18     and  made  between  (/essor)  of  the  one  part  and  sd  A.  B 

of  the  or.  part  subject  to  the  rents  and  covenants  therein  contained  on  the  pt  of 
the  lessee  or  tenant  to  be  pd  done  and  performed.  And  the  sd  C.  D.  is  also 
&c.,"  see  Exchange,  Pref. 

{b)  If  the  premises  are  leasehold,  omit  the  words  "  hereditaments." 
(f )  If  the  premises  are  leasehold,  say  "  hut  in  this  abstract  the  sd  A.  B.  or 
C.  D.  shall  not  be  required  to  show  his  lessor's  title."     See  Agreements/o;-  « 
Lease,  s.  6. 
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No.  LIV. 
Exchanse. 


equality  of  exchange  («).     Aiid  lastly  that  each  of  the  sd  ptie- 
shall  be  intitled  to  the  rents  and  profits  of  the  sd  preses  so  to 
to^receive  rents,  \^q  ^q  them  reply  assured  from  the  day  of  now  next 

ensuing  up  to  which  time  all  taxes  rates  and  or.  chas  whatsr 
paye  in  respect  to  the  sd  preses  shall  be  pd  by  the  pty  conveying 
the  same.     In  loitness  Sfc.  see  ante,  No.  XLVI. 


&c. 


No.  LV. 

Exchatise. 


Recital  of  con- 
veyance to  trus- 
tees; 


power  of  sale  j 


No.  LV. 

Agreement  by  Trustees  to  convey  a  Parcel  of  Land  hy  loay  of 
Substitution  Jor  the  Rights  of  Common. 

Ohs.  As  to  exchanges  of  this  nature,  see  Abstract  of4:&i5  W.  4, 
c.  30.  App.  No.  XV. 

Articles  of  kc.  see  ante,  No.  XLVI.  Betn  {Trustees)  of  the 
first  pt  (Owner  of  the  land)  of  the  second  pt  and  A.  B.  of  the 
third  pt  Whas  by  indres  of  lease  and  rele  bearg  date  resply 
the  days  of  18       the  rele  being  made  or  expssd  to 

be  made  betn  the  sd  (O.)  and  M.  his  wife  of  the  one  pt  and  the 
said  (71)  of  the  or.  pt  and  by  virtue  of  a  common  recovery 
suffered  in  or  as  of  term  18         in  which  the  sd  (O.)  and 

M.  his  wife  were  vouched  The  manor  of  M.  in  the  parish  of 
and  divers  Ids  tents  and  heredts  thin  described  situate 
kc.  were  conveyed  limited  and  assured  to  the  said  (7*.)  their  hrs 
and  ass  In  trust  to  sell  the  same  and  to  stand  possessed  of  the 
mos  to  arise  by  such  sale  or  sales  Upon  and  for  the  trusts 
interests  and  purps  thin  expssd  and  decld  of  and  concerning  the 
same.  And  by  the  in  pt  recited  indre  it  was  decld  and  agrd 
That  it  should  be  Iful  for  the  sd  (  T.)  and  the  survor  of  them  his 
hrs  and  ass  at  any  time  or  times  previously  to  the  sale  of  the 
whole  of  the  preses  thby  made  saleable  as  afd  with  the  consent 
and  by  the  direction  of  the  sd  (O.)  his  hrs  or  ass  to  be  testified 
in  writing  under  his  or  their  hand  or  hands  to  convey  surrender 
or  assure  any  of  the  same  heredts  or  such  of  them  as  shd  remain 


(a)  If  it  be  so  agreed,  say  "  And  it  is  hereby  mutually  agrd  betn  the  sd  pties 
that  it  shall  be  expressly  declared  in  the  sd  conveyances  that  neither  of  them  the 
sd  A.  B.  and  CD.  shall  re-enter  on  the  Ids  conveyed  in  exchange  in  consequence 
of  any  defect  of  title."     See  Exchange,  Pref.  s.  2. 
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unsold  under  the  trusts  thereinbefore  contained  for  or  in  lieu  of  ^^^ll'Jl 
or  by  way  of  substitution  or  exchange  for  any  or.  heredts  or  for 
such  or.  equivalent  or  recompense  in  Ids  tents  or  heredts  as  slid 
be  thought  expedient  and  to  make  and  exte  all  such  convey- 
ances and  assurances  as  shd  be  requisite  and  necessary  to  effect 
and  complete  such  exchanges  as  are  thinbefe  mentd.  And  also 
to  receive  any  sum  or  sums  of  money  by  way  of  equality  of 
exchauQ-e.     And  whas  no  sale  hath  hitherto  been  made  in  pur-  j hat  there  has 

^  _  been  no  sale. 

suance  of  the  sd  in  pt  recited  indres  of  lease  and  release.     A  nd 

\  .  Recital  that 

whas  there  are  within  the  sd  manor  divers  commons  and  waste  lands  are  sub- 
Ids  which  are  subject  to  the  rights  of  common  belonging  ap-  o^common  ;* 
purtenant  or  attached  to  divers  messes  Ids  tents  or  heredts  in 
the  parish  afd  and  it  is  in  the  contemplation  of  the  sd  (O.)  and 
his  ( 7^.)  with  the  consent  of  the  respive  proprietors  of  the  sd 
messes  Ids  tents  or  heredits  to  apply  for  an  Act  of  Parliament 
for  dividino;  allotting  and  inclosino-  the  same   commons   and 

waste  Ids.     And  whas  the  sd  A.  B.  is  seised  of  or  intitled  to  the  ^}^^}-/^:  ^-'^ 

intitled  to 

inheritance  in  fee  simple  of  and  in  all  those  &c.  {parcels)  and  certain  lands 

lJAT>'i--ii  -1  r-  n  ■  ^'^^  right  of 

the  sd  A.  ±>.  IS  also  mtitled  to  right  oi  common  tor  or  in  respect  common. 

of  the  sd  piece  or  peel  of  Id  and  heredts  hinbefe  described  in 

over  or  upon  the  sd  commons  and  waste  Ids  within  the  said  parish 

and  manor  of  afd.     And  whas  the  sd  {T.)  with  the  con-  Agreement  to 

sent  of  the  sd  (O.)  testified  by  his  being  a  pty  to  and  signing 

and  sealing  these  prests  have  agrd  with  the  sd  A.  B.  to  convey 

unto  the  sd  A.  B.  and  his  hrs  the  piece  or  peel  of  Id  and  heredts 

hinaftr  described  being  pt  of  the  heredts  comprised  in  the  sd  in 

pt  recited  indres  of  lease  and  rele  and  the  inhance  thof  in  fee 

simple  in  lieu  of  and  by  way  of  substitution  for  the  rights  of 

common  and  or.  rights  belonging  or  appurtenant  or  attached 

to  the  sd  piece  or  peel  of  Ids  and  heredts  hinbefe  described  and 

such  allotment  or  allotments  as  shall  at  any  time   or  times 

hraftr  be  made  in  lieu  of  or  by  way  of  compensation  for  such 

rights  of  common  &;c.      JVow  these  Presents  witness   That  in  Testatum. 

conson  of  the  agreements  hinaftr  contd  on  the  pt  of  the   sd 

A.  B.  they  the  sd  ( T.)  do  hereby  for  themselves  as  trees  as  afd 

and  their  hrs  and  ass  and  with  the  consent  and  by  the  direction 

of  the  sd  (O.)  testified  as  afd  agree  with  the  sd  A.  B.  his  hrs 

and  ass  that  they  the  sd  {T.)  their  hrs  and  ass  shall  and  will  at 

any  time  or  times  hraftr  at  the  request  costs  and  chas  of  the  sd 

VOL.  I.  K 
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No.  LV.  A.  B.  his  hrs  and  ass  make  do  and  exte  all  such  acts  conveys 
"^  ""^^'  and  assurances  as  shall  be  requisite  for  conveying  and  assuring 
unto  and  to  the  use  of  the  sd  A.  B.  his  hrs  or  ass  or  orwise  as 
he  or  they  shall  direct  oi"  appt  all  that  &c.  w^ith  the  apps  [except 
all  rights  of  common]  and  also  that  they  the  sd  (7".)  shall  and 
will  henceforth  until  such  assurances  shall  be  made  stand  seised 
of  and  interested  in  the  same  In  trust  for  the  said  A.  B.  And 
these  Presents  further  witness  That  in  conson  of  the  agrmts 
hinbefe  contd  on  the  pt  of  the  sd  {T.)  he  the  sd  A.  B.  doth  hby 
for  himself  his  hrs  exors  and  ads  agree  with  the  sd  (J*.)  their 
hrs  and  ass  that  he  the  sd  A.  B.  his  hrs  and  ass  and  all  or.  the 
necessary  and  proper  pties  shall  and  will  at  any  time  or  times 
hraftr  at  the  request  costs  and  chas  of  the  sd  {T.)  their  hrs  j 
cestuique  trusts  or  ass  make  do  and  exte  all  such  acts  matters  i 
and  things  as  shall  be  I'equisite  and  necessy  for  conveying  and 
assuring  unto  and  to  the  use  of  the  sd  ( T.)  their  cestuique  trusts 
or  ass  or  or\vise  as  he  or  they  shall  direct  or  appt  free  from  in- 
cumbrances in  fee  simple  of  all  rights  of  common  and  or.  rights 
appertaining  to  the  sd  piece  or  peel  of  Id  and  heredts  hinbefe 
described  and  also  in  the  meantime  and  until  such  conveyances 
and  assurances  shall  be  made  and  exted  he  the  sd  A.  B.  shall 
stand  seised  of  and  interested  in  the  sd  commons  and  or.  rights 
of  common  and  allotments  as  afd  In  trust  for  the  sd  ( T.)  as 
trees  as  afd  their  hrs  and  ass.     In  witness  &c. 


Agreennent  for  Freight — see  pos?,  Shipping. 


No.  LVI.  No.  LVI. 

Good-will 

(Business'),  Agreement  to  relinquish  a  Business  in  Favour  of  another. 

A  oood-will  is         ^^*-  ^-  ^^^  good- will  of  a  business  has  been  frequently  recognized 
property.  jn  couits  of  equity  as  a  valuable  interest,  Kennedy  v.  Lee,  3  Mar. 

441 ;  Cook  V.  CoUhigridge,  Jac.  607 ;  and  so  under  certain  circum- 
stances in  courts  of  law,  Ex  parte  Farlow,  2  B.  &  Ad.  341 ;  S.  P. 
R.  V.  Hungerford  31.  Company,  4  B.  &  Ad.  592 ;  but  not  where 
the  profits  arise  from  confidence  in  the  personal  skill  of  the  party,  aa 
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in  the  case  of  surgeons  or  attornies,  Farr  v.  Pearce,  3  Madd.  78 ;  No.  LVI. 

Spicer  v.  James,  cited  CoUycr  on  Part.  82.  Good-wiU 

■^  (Business). 

2.  In  Lyhurn  v.  Warrington  an  agreement  to  give  up  a  trade  was 


held  not  to  require  an  ad  valorem  stamp,  not  being  considered  as  Stamp. 
distinct  substantive  property ;  but  an  agi-eement  for  the  sale  of  goods, 
as  well  as  good-will  for  a  given  sum,  requires  a  stamp.  South  v. 
Finch,  3  Bing.  N.  C.  506;    S.  C.  4  Scott,  293  j  see  further,  j>ost, 
Assignment  of  Good-Will. 

Memorandum  of  an  agrt  made  this  day  of  &c.  Betn 

I.  S.  of  (fee.  widow  and  relict  of  W.  S.  late  of  &c.  deceased  of 
the  first  pt  I.  N.  W.  of  &c.  of  the  second  pt  and  {Surety)  of  &c. 
of  the  third  pt  as  follow  The  sd  I.  S.  in  conson  of  the  agrt 
hinaflr  contd  on  the  pt  of  the  sd  I.  N.  W.  doth  hby  for  herself 
her  exs  and  ads  promise  and  agree  to  and  with  the  sd  I.  N.  W. 
his  exs  and  ads  That  she  the  said  I.  S.  shall  and  will  on  the  I.  S.  agrees  to 
day  of  next  relinquish  the  business  of  lately  LtE-  ^"" 

used  and  carried  on  by  the  sd  W.  S.  her  late  husband  deed  and 
now  continued  to  be  carried  on  by  the  sd  I.  S.  at  afd  to 

and  in  favour  of  the  said  I.N.  W.  And  also  in  due  form  of  law 
effectually  transfer  and  assign  to  him  the  sd  I.  N.  W.  all  the 
stock  fixtures  utensils  and  implements  in  trade  used  in  and 
belonging  to  the  sd  business  at  such  prices  and  under  such 
valuation  and  settlement  as  hinaftr  mentd.  And  also  shall  and  to  grant  lease  of 
will  grant  a  lease  to  him  the  said  I.  N.  W.  of  the  dwelling-  P""^""^^^' 
house  shops  warehouse  and  premises  wherein  the  sd  I.  S.  now 
resides  and  wherein  the  sd  business  is  now  carried  on  for  the 
term  of  yrs  from  the  day  of  instant  at  or 

under  the  yearly  rent  of  payable  quarterly  clear  of  all 

taxes  and  deductions  whatsr.  And  the  said  I.  N.  W,  doth  hby  I.  N.  W.  agrees 
for  himself  his  exs  and  ads  promise  and  agree  to  and  with  the  fixtures  &c.  ' 
said  I.  S.  her  exs  and  ads  to  accept  and  take  the  sd  stock 
fixtures  utensils  and  implements  in  trade  and  pay  and  secure  to 
be  pd  in  manner  as  hereinafter  expssd  such  a  sum  of  money  for 
such  stock  fixtures  utensils  and  implements  in  trade  and  also 
the  good-will  of  the  said  business  as  the  same  shall  be  valued 
at  and  agrd  on  by  two  arbitrators  to  be  chosen  one  by  the  sd 
I.  S.  and  the  or.  by  the  sd  I.  N.  W.  or  in  case  they  shall  dis- 
agree in  making  such  valuation  Then  such  a  sum  of  money  as 
shall  be  settled  by  a  third  psn  to  be  chosen  as  umpire  by  them 

k2 
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No.  LVI.  the  sd  arbitrators.  And  also  that  he  the  sd  I.  N.  W.  shall  and 
(BusintL).  will  accept  and  take  a  lease  of  the  sd  dwelling-house  shop  and 
to  accept  lease,  pi'eses  upon  the  terms  afd  and  at  his  own  expence  exte  the 
lease  and  a  counterpart  thof  in  which  sd  lease  shall  be  contd 
all  usual  and  proper  covenants  and  partlarly  a  covt  for  paymt 
of  rent  as  hinbefe  mentd.  Ajid  shall  and  will  on  the 
day  of  next  pay  or  &:c.  unto  the  sd  I.  S.  one  third  part  of  the 

amount  of  such  valuation  as  afd    And  shall  and  will  give  the  jt 
and  sevl  bond  of  himself  and  the  sd  (<S.)  as  a  secty  for  the    1 
paymt  of  the  remr  of  the  sum  at  which  the  sd  stock  &c.  shall 
be  valued  by  four  equal  successive  annual  instalments  the  first 
annual  instalment  to  be  pd  on  the  day  of  18 

togr  with  interest  after  the  rate  of  5/.  per  cent,  per  ann.  upon 
the  remr  of  the  sum  at  which  the  sd  stock  &c.  shall  be  valued 
as  afd  So  that  upon  paymt  of  each  annl  instalment  of  the 
principal  the  whole  of  the  interest  then  due  shall  be  pd  to  the 
sd  I.  S.  And  the  sd  (S.)  in  conson  of  the  preses  and  as  surety 
for  and  in  behalf  of  the  sd  I.  N.  W.  his  son  shall  and  will  pay 
to  the  sd  I.  S.  the  sum  so  agreed  to  be  pd  by  the  sd  I.  N.  W. 
as  the  third  pt  of  the  amt  of  such  valuation  as  afd  on  the  sd 
day  of  instant     Arid  also  shall  and  will  join  with  the  sd 

I.  N.  W.  in  such  security  as  afd  for  the  payment  of  the  residue 
of  the  sum  at  which  such  stock  fixtures  utensils  implements  and 
good-will  shall  be  valued  vdth  interest  as  afd.  In  witness  &c,, 
see  ante,  No.  XLVI. 


AGREEMENTS  TO  GUARANTEE. 


1.  Guarantee  must  he  in  Writing. 
Excepdims  to  the  Rule. 

2.  Consideration  must  appear. 


3.  Bepresentation  of  Character. 

4.  Stamp. 


Guarantee  must       Sect.  1.  By  the  4th  section  of  the  Statute  of  Frauds  an  agreement 
be  in  writing.  i       i   /      i>  i  .  ,  ,, 

to  pay  the  debt  ot  another  must,  in  order  to  give  a  cause  of  action, 

Exceptions  to      be  in  writing,  Saunders  v.  Wakefield,  4  B.  &  A.  595;  but  if  a  party 

actually  make  payments  for  another,  a  responsibility  may  be  inferred 

from  the  circumstances,  without  any  promise  in  writing,  Shaw  v. 

Woodcock,  7  B.  &  C.  73;  and  if  a  party  admits  a  binding  guarantee 
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by  paying  money  into  court,  on  a  count  charging  him  with  it,  it  will    To  Guarantee. 
not  be  necessary  to  prove  a  written  jjromise,  Middleton  v.  Brewer, 
1  Peake,  15. 

2.  The  Avriting  must  contain  the  consideration  for  the  promise  as  Consideration 
well  as  the  promise  itself,  Saunders  v.  Wahejield,  uh.  sup. ;  therefore  '""^'  appear. 
a  promise  to  pay  for  goods  to  be  supplied  in  future  is  good,  because 

the  supplying  the  goods  is  the  consideration ;  but  a  promise  to  pay 
for  goods  already  furnished  is  bad  for  want  of  such  consideration. 
Wood  V.  Benson,  2  Cr.  &  J.  94;  S.  C.  2  Tyrw.  74;  unless  it  be 
stated  that  the  thing  done  in  favour  of  a  third  party  has  been  done  at 
the  guarantor's  request,  Payne  v.  Wilson,  7  B.  &  C.  423;  see 
further.  Dig.  p.  ii.  tit.  Frauds  (Statute  of). 

3.  By  the  9  G.  4,  c.  14,  s.  6,  representations  relating  to  the  conduct.  Representations 
credit,  ability  &c.  of  another,  which  are  in  the  nature  of  guarantees, 

must  be  in  writing,  in  order  to  sustain  an  action  against  the  party 
making  the  representation,  see  Dig.  p.  iii.  tit.  Limitations. 

4.  A  guarantee  will  require  a  stamp  or  otherwise,  according  as  a  Stamp. 
stamp  is  required  for  the  principal  conti-act  or  otherwise,  War-rington 

V.  Furhor,  8E.  242;  Wat  Id  ns  v.  Vince,  2  Stark.  368;  but  repre- 
sentations as  to  a  person's  credit  are  expressly  exempted  by  the 
9  G.  4,  c.  14,  from  all  stamp  duty. 


No.  LVII.  No.  LVII. 

.7.  Paiiment  of 

Agreement  to  guarantee  the  Payment  of  (jroods  furnished  to  a  Goods 

.1  •    1    Tt  (third  Person), 

third  Person.  ^  ' 

In  consideration  of  your  agreeing  to  supply  (a)  my  son  with 
goods  in  the  way  of  his  trade  as  a  upon 

months'  credit,  I  hereby  promise  to  be  answerable  for  the 
amount  at  the  end  of  that  period,  or  at  any  time  afterwards,  not 
exceeding  the  sum  of  £  ,  within  one  calendar  month 

after  demand  (6). 


(«)  If  the  promise  be  for  goods  already  supplied,  it  will  be  necessary,  in  order 
to  shew  the  consideration,  to  say,  "  of  your  having  at  my  request  supplied"  &c., 
see  ante,  sect.  2. 

(6)  If  the  guarantee  be  given  to  a  mercantile  firm,  it  will  be  necessary  to  add 
"  And  this  promise  shall  not  be  affected  by  any  change  in  the  firm  of  your  house," 
otherwise  it  will  be  inoperative  in  case  there  is  a  change  in  the  firm,  Strange  v. 
J.ce,  3  East,  481, 
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AGREEMENTS  FOR  AN  INCLOSURE. 


1.  Inclosures    under    Statute    or    by 

Agreement. 

2.  Acts  of  Commissioners. 

3.  Extinguishment  of  Roads. 

4.  W/tat  7nay  be  a  Fence. 

5.  Saving  Clause. 


6.  Allotments  to  Lord. 

7.  Allotments  to  Copyholders. 

8.  Tenure  oj" Allotments. 

9.  Right  of  Appeal. 
10.  Notice  of  Appeal. 


Inclosures  Sect.  1.  By  the  29  G.  2,  c.  36,  amended  by  the  31  G.  2,  c.  41, 

under  statute  or  ,      ,         „  i        .  i     ,  /.    i 

by  agreemeut.     lords  01  manors  and  tenants  are  empowered,  -nith  the  assent  oi  the 

major  part  in  number  and  vahie  of  the  owners  of  wastes  and  commons, 
and  also  of  the  owners  of  tenements  to  Avhich  the  right  of  common 
belongs,  to  inclose  for  the  growth  of  timber  all  or  any  part  of  such 
wastes,  for  such  time  and  on  such  conditions  as  may  be  agreed  on. 
Inclosures  for  the  general  purposes  of  cultivation  might  also  be  made 
by  agreement  between  the  proprietors  of  wastes  and  commons  and 
with  the  consent  of  the  lord  of  the  manor ;  but  as  such  agreements 
were  binding  only  on  the  parties  themselves,  it  was  usual  to  apply 
for  an  Act  of  Parliament,  or  to  obtain  a  decree  of  the  Court  of 
41G.  3,  c.  109.  Chanceiy,  by  way  of  confirming  the  several  covenants.  The  41 
G.  3,  c.  109,  commonly  called  "  The  Inclosure  Act,"  contains  most 
of  the  provisions  usually  inserted  in  particular  Inclosure  Acts.  The 
1  &  2  G.  4,  c.  23,  is  an  amendment  of  the  latter  Act ;  and  for  facili- 
tating inclosures  by  the  agreement  of  the  parties,  the  6  &  7  W.  4, 
c.  115,  enacts,  that  two-thirds  of  the  parties  interested  in  any  open 
or  common  fields  may  enter  into  an  agreement  in  writing  to  inclose 
and  allot  the  same  by  the  means  of  commissioners.  No  agreement 
to  be  binding  unless  a  public  meeting  be  previously  held ;  and  (by 
ss.  11,  12)  four-fifths  of  the  proprietors  are  empowered  to  adopt  any 
plan  or  admeasurement  previously  made,  and  also  to  lay  down  rules 
and  regulations  for  the  guidance  of  commissioners.  By  (s.  40) 
seven-eighths  of  the  proprietors  are  empowered  to  enter  into  an  agree- 
ment for  inclosing  such  lands  without  the  help  of  commissioners, 
provided  a  schedule  of  the  lands  proposed  to  be  inclosed  be  deposited 
with  the  clerk  of  the  peace,  and  notice  thereof  be  fixed  on  the  church 
door,  see  further.  Dig.  p.  ii.  tit.  Commons. 

2.  Where  three  commissioners  are  appointed  to  transact  the  busi- 
ness of  the  inclosure,  and  one  of  them  dies,  any  act  done  by  the  two 
others  before  the  appointment  of  a  successor  has  been  held  to  be 
invalid,  Nicholson  v.  Middleton,  3  B.  &  B.  214. 


1  &  2  G.  4. 
c.  23. 

6  &  7  W.  4, 
c.  115. 


Acts  of  com 
raissioners. 
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3.  Where  commissioners  under  an  Inclosure  Act  omitted  to  notice         For  aii 
a  private  way,  it  was  held  to  be  extinguished  under  the  general  Act,     "fjsure. 
the  41  G.  3,  c.  109,  s.  1 ;  White  v.  Beeves,  2  B.  Moore,  23.    But  in  the  ff^roaS!''""'"' 
case  of  a  towing  path  near  a  river,  not  noticed  by  the  commissioners, 

it  was  held  not  to  be  within  their  jurisdiction,  since  nothing  could  be 
substituted  for  it,  as  in  tlie  case  of  any  road  or  way,  Simjyson  v. 
Scales,  2  B.  &  P.  496. 

4.  A  ditch  is  held  to  be  a  sufficient  fence  under  the  41  G.  3,  Ellis  What  may  be  a 
V.  Arnison,  1  B.  &  C.  70;  2  Dow.  &  Ry.  161.  ^'"'=^- 

5.  Where,  in  an  allotment  in  lieu  of  the  right  of  common  and  of  Saving  clause. 
the  soil,  there  is  the  usual  saving  clause,  reserving  to  the  lord  all 
seignories  incident  to  the  manor,  rents,  services  and  other  loyalties, 

this  will  not  extend  to  a  mine,  unless  it  be  resei-ved  in  express  terms, 
a  mine  being  considered  a  part  of  the  soil,  Totvnley  v.  Gibson,  2 
T.  R.  701. 

6.  The  lord  of  the  manor  is  intitled  to  an  allotment  in  respect  of  Allotments  to 
his  demesnes,  besides  his  allotment  as  lord,  Arundel  v.  Falmouth, 

2  M.  &  S.  440. 

7.  When  two  rights  of  common  in  the  wastes  of  two  manors  apper-  Allotmi-nis  to 
tain  to  the  same  tenant,  a  copyholder,  he  will  be  intitled  to  an  allot-  copyholders. 
ment  on  the  inclosure  of  each  waste,  whether  the  manor  be  held 

under  the  same  or  different  lords,  HoUingshead  v.  Walton,  7  E.  485 ; 
Barwich  v.  3Iatthervs,  5  Taunt.  365 ;  S.C.I  Marsh.  50. 

8.  An  inclosure  was  held  to  have  the  effect  of  making  copyhold  Tenure  of  the 
allotments  into  freehold,  unless  otherwise  expressly  directed  in  the 

Act.  A  copyhold  must  be  time  out  of  mind,  and  cannot  be  created 
in  the  present  day,  except  by  Act  of  Parliament,  Revell  v.  Joddrell, 
2  T.  R.  415.  But  now  by  the  6  &  7  W.  4,  c.  115,  s.  36,  allotments 
are  to  be  of  the  same  tenure  as  the  lands  in  respect  of  which  they  are 
made. 

9.  By  the  41  G.  3,  c.  109,  s.  35,  the  award  of  the  commissioners  Right  of  appeal. 
is  made  to  be  binding  upon  all  parties  interested,  unless  there  be  any 

provision  to  the  contrary  in  any  Inclosure  Act.  The  1  &  2  G.  4, 
c.  23,  s.  3,  provides,  that  the  right  of  appeal  to  the  award  is  not  to 
be  taken  away.  The  6  &  7  W.  4,  c.  115,  s.  53,  gives  a  general  right 
of  appeal  for  any  thing  done  under  this  Act,  or  the  41  G.  3,  c.  109, 
except  Avhere  they  are  declared  to  be  final  and  conclusive.  [As  to 
awards,  see  further  Award.] 

10.  In  an  Inclosure  Act  it  ought  to  be  provided  that  notice  should  Notice  cf  ap- 
be  given  to  the  parties  interested.  Rex  v.  Just.  Lane.  IB.  &  A.  630.  P^"  ' 
There  being  no  provision  in  the  general  Act  except  for  notice  to  the 
commissioners,  although  the  6  &  7  W.  4,  c.  115,  s.  53,  provides  for 
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For  an 
Inclosure. 


such  notices,  it  is  proper  to  insert  it  in  the  agreement,  see  further 
Dig.  p.  ii.  tit.  Commons. 


No.  LVIII. 

Inclosure. 


Recital  of 
agreement. 


Agreement. 


No.  LVIII. 

Agreement  between  Proprietors  of  Waste  and  Common  Lands, 
hy  Consent  of  the  Lord  of  the  Manor,  to  divide  and  inclose 
the  same.  {Variations  where  an  Act  of  Parliament  is  to  he 
applied  for.) 

Articles  of  kc.  (see  No.  XLVI.)  between  Sir  W.  B.  lord  of 
the  manor  of  H.  in  the  parish  of  &:c.  of  the  first  pt  the  Rev,  I.  H. 
vicar  of  the  sd  parish  of  the  second  pt  and  A.  B.  C.  &:c.  the  sevl 
owners  and  proprietors  of  the  common  Ids  in  the  sd  parish  of 
the  third  pt  Whas  at  a  meeting  held  at  on  the  day 

of  18        pursuant  to  public  notice  (a)  given  on  the 

day  of  last  past  it  was  agreed  by  the  persons  there 

present  being  in  number  and  value  four  fifth  parts  {b)  of  the 
parties  interested  in  the  common  fields  lying  in  the  parish  of 
that  the  same  should  be  inclosed  and  allotted  in  manner 
hereinafter  mentioned.  Now  these  Presents  witness  That(c)  a 
division  and  inclosure  shall  be  made  by  metes  and  bounds  &c» 
of  the  sd  open  or  common  fields  arable  meadow  and  pasture 
lands  and  shall  be  allotted  and  assigned  to  and  among  the  sevl 
pties  interested  therein  by  the  commrs  hnafter  named  in  pro- 
portion to  their  sevl  rights  and  ints  the  same  to  be  taken  in 
lieu  and  full  satisfaction  thereof  (c?)  and  the  sd  {Owners)  being 


(a)  As  to  the  necessity  of  the  notice,  see  sect.  1. 

{b)  As  to  the  number  of  consentients,  see  sect.  1. 

(c)  If  it  be  so  agreed,  then  say,  "  That  apphcation  shall  forthwith  {or  'in  the 
next  session')  be  made  to  Parliament  for  an  Act  to  appoint  and  empower  commrs 
to  inclose  divide  and  allot  the  sd  open  or  common  fields  arable  pasture  or  meadow 
Ids  to  and  among  the  sevl  psus  interested  thin  according  to  their  respive  shares 
rights  and  ints  in  manner  following." 

{d)  If  it  be  agreed  that  the  inclosure  shall  be  made  according  to  a  previous 
admeasurement  (see  sect.  1,  and  6  &  7  W.  4,  c.  115,  s.  11),  then  add,  "  according 
to  the  admeasurement  valuation  maps  and  plans  made  in  the  year  18  ."  If 
any  rules  and  regulations  are  agreed  upon  (see  6  &  7  W.  4,  c.  115,  s,  12),  then 
say,  "  according  to  the  rules  and  regulations  agreed  to  at  this  present  meeting," 
If  the  inclosure  is  to  be  made  without  the  help  of  commissioners,  then  omit  the 
words  "by  the  commrs  hnafter  named,"  and  say,  "according  to  the  schedule 
agreed  to  and  adopted  by  the  parties  here  present." 
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resply  preprietors  tenants  or  occupiers  of  the  sd  common  Ids  do     No.  LVili. 

:  \  .  Inclosure. 

for  themselves  sevlly  not  jtly  nor  the  one  for  the  other  but  each    — 

of  them  for  himself  his  hrs  exs  and  ass  doth  by  and  with  the 
conset  and  approbation  of  the  lord  of  the  sd  manor  covt  pro- 
mise and  agree  with  and  to  the  or.  of  them  his  hrs  exs  ads  and 
ass  in  manner  follg  that  is  to  say  That  the  commrs  shall  and  Commissioners 
may  first  set  out  and  apart  in  such  place  and  places  as  they  allotment  for 
shall  deem  convenient  such  parcels  of  the  commons  and  waste  Sfa^el  &tc. ; 
Ids  not  exceeding  in  the  whole         acres  for  the  purpe  of  getting 
gravel  stone  and  sand  for  the  use  of  the  sevl  psns  interested  in 
the  sd  commons  and  waste  Ids  for  the  repair  of  the  roads  and 
highways  within  the  sd  township  or  parish  and   for  such  or. 
purps  as  the  sd  commrs  may  deem  expedient.     And  that  the  to  mark  out 
commrs  shall  and  may  mark  out  the  public  and  private  roads  ' 

and  ways  over  or  across  the  sd  commons  and  waste  Ids  as  they 
shall  think  fit  the  breadth  of  the  road  not  to  exceed  feet. 

And  that  then  after  allotting  one  full  tenth  part  of  the  sd  com-  to  make  allot- 
mons  and  waste  Ids  to  the  sd  {Lord)  for  his  share  and  proportion  lord  of  the 
thof  as  lord  of  the  manor  and  soil  of  the  sd  parish  or  township  ™^°°' ' 
over  and  above  what  the  sd  commrs  shall  deem  it  right  to  allot 
to  him  in  respect  of  his  (a)  freehold  Ids  within  the  sd  parish  or 
township  then  one  tenth  (or  "  fifteenth  part")  of  the  residue  of  the 
sd  commons  and  waste  Ids  unto  the  sd  {Rector)  in  lieu  of  and  in  to  the  rector ; 
recompense  for  the  tithes  of  the  sd  commons  and  waste  Ids  to 
which  the  sd  {Rector)  is  intitled  as  rector  of  the  sd  parish.    And  to  the  owners; 
lastli/  the  sd  commrs  shall  allot  the  rems  of  the  sd  commons 
and  waste  Ids  to  the  (O.)  pties  heto  in  proportion  to  the  value 
of  their  sevl  and  respive  freehds  and  copyhds  due  regard  being 
had  to  the  quantity  quality  and  contiguity  of  the   Ids  to  be 
assigned  as  well  as  to  the  sevl  and  respive  rights  of  common  in 
and  upon  the  same  commons  and  waste  Ids.     And  that  for  the  agreement  to 

.  ,       1  .  .  -11  determine  dis- 

better  carry mg  (o)  this  agreement  mto  execution  the  sd  commrs  putes. 
shall  be  invested  with  full  powers  to  determine  all  differences 
and  disputes  as  well  respecting  the  claims  of  the  sevl  pties  to 
right  of  common  on  the  sd  commons  and  waste  Ids  as  also  betn 
landlords  and  lessees  in  respect  to  the  fencing  and  improving 


(«)  As  to  the  allotments  to  the  lord,  see  sect.  6. 
(6)  Or  say,  "  this  intended  Act." 
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the  allotments  so  that  no  lessee  or  occupier  should  be  compel- 
lable or  required  to  pay  more  than  per  cent,  per  ann.  for 
the  money  which  may  be  expended  by  his  lessor  or  landlord  in 
fencing  and  improving  the  same.  And  also  that  tenants  for  life 
shall  have  power  under  the  direction  of  the  commrs  to  mort- 
gage their  respive  allotments  for  raising  money  to  defray  their 
share  of  the  expences  to  be  incurred  in  completing  the  in- 
closure  (a)  provided  the  sum  or  sums  of  money  so  raised  do  not 
exceed  pounds  per  acre.  And  it  is  hereby  further  agrd{h) 
That  nothing  herein  contained  shall  be  construed  to  prejudice 
the  interest  and  right  of  the  sd  {lord)  in  and  to  the  seignory 
royalties  customs  services  and  other  manorial  rights  within  the 
sd  township  or  parish  except  as  to  right  of  common  and  the 
soil  therein.  And{c)  moreover  That  all  shares  and  allotments 
out  of  the  sd  commons  and  waste  Ids  shall  be  deemed  to  be  of 
the  same  tenure  (rf)  with  the  freehd  or  copyhd  estates  or  Ids 
within  the  sd  township  or  parish  or  any  of  them  to  which  or  in 
right  whereof  such  allotment  shall  be  made.  And  also  that  all 
psns  having  a  right  of  common  in  the  sd  commons  or  waste  Ids 
who  shall  have  peaceably  enjoyed  the  same  witht  payg  any  fine 
rent  or  amerciament  to  the  sd  {lord)  for  20  yrs  shall  although 
the  same  shall  have  been  acquired  by  encroachment  or  unlful 
inclosure  be  deemed  the  proper  exclusive  owners  thof.  And 
further  That  A.  B.  of  &c.  and  C.  D.  of  &;c.  shall  be  appointed 
commrs,  and  F.  G.  of  &:c.  and  K.  L.  of  &c.  shall  be  named  sur- 
veyors. And  also  That  the  sd  commrs  shall  exte  an  award  of 
which  there  shall  be  two  parts  the  one  to  be  lodged  in  the 
vestry-room  or  church  of  the  sd  parish  and  the  or.  to  be  in- 
rolled  in  the  Court  of  Common  Pleas.     And  (e)  also  That  no- 


(a)  Or  say,  "  in  consequence  of  the  intended  Act  of  Parliament." 

{b)  Or  say,  "  That  in  the  sd  Act  shall  be  inserted  all  such  other  usual  clauses 
and  provisions  as  are  necessary  for  carrying  the  sd  agrt  into  exon  according  to 
the  intent  and  meaning  of  the  sd  pties  provided  only  that  nothing  herein"  &c. 
See  above. 

(c)  Or  say,  "  And  moreover  that  the  sd  Act  shall  declare  and  provide  That 
all"  &c.     See  above. 

{(1)  As  to  the  tenure,  see  sect.  8. 

(e)  Or  say,  "  And  also  That  there  shall  be  a  clause  in  the  sd  Act  directing 
that  notice  of"  &c.     See  above. 
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tice(rt)  of  appeals  agst  the  award  of  the  commrs  shall  be  given     No.  lviii. 

11-  Inclosure. 

to  the  pties  themselves  that  are  interested  thereni  as  well  as  to 


the  commrs.     And  lastly  it  is  hby  decld  and  agrd  by  and  betn  Expences  to  be 
the  pties  hereto  That  the  expences  of  carrying  this  agrt  into  paruJs^propor- 
exon  shall  be  sustained  and  pd  by  the  sd  {lord)  and  the  sevl  tionably. 
freehdrs  and  copyhdrs  and  psns  interested  in  the  sd  commons 
and  waste  Ids  in  proportion  to  the  value  of  the  allotments  which 
shall  have  been  made  to  them  resply. 
In  witness  Sec.  see  ante,  No.  XLVI. 


AGREEMENTS  FOR  A  LEASE. 


1 .  Agreement  to  be  in  Writing. 

2.  Not  a  substitute  for  a  Lease. 

3.  Agreement    binding   on    Tenant    in 
Tail,  but  not  his  Issue. 

On  Husband,  but  not  on  Wife. 
On  the  Wife  also. 
On  Remainder-man. 
On  an  Alien  Artificer. 
On  a  Copyholder. 

4.  Specific  Performance. 

5.  Agreements  ought  to  be  explicit. 


6.  Covenants  not  to  assign. 
To  repair. 

To  pay  Kent. 

To  pay  Taxes. 

For  production  of  Lessor  s  Title 

7.  Duration  of  Term. 

8.  Usual  Covenants. 

Not  to  carry  on  Trade. 
As  to  intervening  Accidents. 

9.  Exemption  from  Stamp  Duty. 


Sect.  1.  An  agreement  for  a  lease,  unless  for  a  term  not  exceeding  Agreement  to 
three  years,  and  for  which  the  rCnt  reserved  is  at  least  two  thirds  of  °' 

the  real  value,  is  required  by  the  Statute  of  Frauds,  29  Car.  2,  c.  3, 
to  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
his  agent  legally  authorized  (see  further  as  to  signing  Agreements 
Pref  s.  5). 

2.  Parties  are  frequently  let  into  possession  under  such  an  agree- 
ment, and  allowed  to  continue  in  possession  without  any  more  formal 
instrument  being  executed;  but  the  practice  is  very  insecure,  and 
has  given  rise  to  much  litigation.     An  agreement  for  a  lease  will  not  An  agreement 

,    ,  1-1  -11  i   i  not  a  substitute 

operate  as  an  actual  lease,  unless  it  be  consiclereu  to  amount  to  a  f^^  ^  j^^^g^ 
present  demise,  on  which  the  decisions  of  the  courts  have  not  been 
uniform.  Formerly,  any  words  shewing  the  intention  of  the  parties 
that  the  lessee  should  occupy  as  tenant  were  deemed  sufficient  to 
constitute  an  actual  present  demise,  Cro.  Eliz.  33,  486;  Hob.  34; 
Baxter  v.  Broivn,  2  Bl.  973;  Barry  v.  Nugent,  cited  5  T.  R.  165,  n. 


(rt)  As  to  notices  of  appeal,  see  sect.  10. 
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But  by  the  current  of  recent  authorities  it  is  now  settled,  that  where 
the  paper  is  executory  in  its  terras,  containing  no  words  of  present 
demise,  it  shall  be  construed  to  be  an  agreement  only,  Hegan  v. 
Johnaon,  2  Taunt.  148;  Morgan  y.  J3issell,  3  ib.  765;  Tempest  v. 
Raii'ling,  13  E.  18;  Dunk  v.  Hunter^  5  B.  &  A.  322;  Hamerton 
V.  Stead,  3  B.  &  C.  478;  Clayton  v.  Burtenshaw,  5  B.  &  C.  41. 
A  tenant  holding  under  such  an  agreement  has  no  security  for  his 
possession,  as  he  is  always  liable  to  be  evicted  in  an  action  at  law, 
and  the  owner  has  no  remedy  by  distress  for  non-payment  of  rent, 
but  is  driven  to  his  action  for  use  and  occupation,  Hagan  v.  Johnson, 
nh.  sup.;  unless  rent  has  already  been  paid,  which  creates  a  tenancy 
from  year  to  year,  Hamerton  v.  Stead,  uh.  sup.;  Mann  v.  Lovejoy, 

1  Ry.  &  Mood.  N.  P.  355. 

3.  An  agreement  for  a  lease  will  in  many  cases  not  be  e(;[ually 
binding  on  the  parties  as  a  lease  would  be.  An  agreement  for  a  lease 
by  tenant  in  tail  under  the  32  H.  8,  c  28,  although  binding  on  him, 
will  not  be  binding  on  his  issue,  if  he  die  without  perfecting  the 
agreement,  1  Ch.  Ca.  171;  1  Lev.  239;  Prec.  Chan.  278;  Hinton 
V.  Hinton,  2  Ves.  634.  So  an  agreement  by  husband  and  wife 
seised  in  right  of  the  wife  under  the  same  statute  will  not,  it  is  ap- 
prehended, be  binding  on  the  wife  or  her  heirs  in  the  event  of  the 
husband  dying  before  the  execution  of  the  lease,  because  the  statute 
(which  authorizes  leases  only)  must  be  strictly  construed,  Cowp.  267; 

2  Freem.  224;  1  Rop.  Husb.  &  W.  96.  If,  however,  a  husband 
possessed  of  a  term  of  years  in  right  of  his  wife,  enters  into  an  agree- 
ment for  an  under  lease,  and  dies  before  the  execution  of  the  lease, 
such  an  agreement  will,  it  seems,  be  binding  on  the  wife,  because 
terms  of  years  are  not  within  the  statute.  Stead  v.  Craigh,  9  Mod. 
42 ;  Druce  v.  Denison,  6  Ves.  385.  An  agreement  for  a  lease,  under 
a  leasing  power,  will  be  good  against  the  remainderman,  provided  it 
is  a  contract  to  grant  such  a  lease  as  the  power  warrants,  Campbell 
V.  Leach,  Ambl.  749;  Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  72; 
Blore  V.  Sutton,  3  Mer.  237.  Although  leases  to  alien  artificers  are 
void  by  the  32  H.  8,  c.  16,  s.  13,  yet  it  has  been  held,  that  if  an  alien 
artificer  occupies  a  house  under  an  agreement,  an  action  for  use  and 
occupation  will  lie  against  him,  1  Saund.  8,  n.  1.  Athough  a  copy- 
holder cannot,  by  the  custom  of  most  manors,  grant  a  lease  for  a 
longer  period,  than  a  year,  yet  a  mere  agreement  to  grant  a  lease, 
if  the  lord  will  give  his  licence,  has  been  held  not  to  work  a  forfeiture, 

3  Keb.  638 ;  Doe  clem  Coore  v.  Clare,  2  T.  R.  739. 

4.  As  to  parol  agreements  for  a  lease,  courts  of  equity  will,  not- 
withstanding the  Statute  of  Frauds,  enforce  specific  performance. 


1 
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where  by  so  doing  they  discourage  fraud  and  perjury,  which  it  was     For  a  Lease. 
the  object  of  the  statute  to  prevent,  1  Eq.  Ca.  Ab.  19 ;  2  Ch.  Ca.  135; 

1  Vern.  151 ;  2  Freem.  268. 

5.  Agreements  for  a  lease  should  be  clear  and  explicit  on  all  mate-  Agreements 

.  .  .  -11  ought  to  be 

rial  pomts.     Ihis  is  so  much  the  more  important  as  it  has  been  explicit. 

expressly  decided  that  nothing  can  be  added  by  parol  to  an  agree- 
ment which  is  reduced  into  writing,  1  Sugd.  V.  &  P.  10th  ed. 
218;  Dig.  p.  ii.  tit.  Frauds  (Statute  of).  Where  an  agree- 
ment omits  to  specify  the  term  or  number  of  years  for  which  the 
lease  is  to  be  granted,  or  if  the  rent  be  not  specified,  or  the  time 
when  the  term  is  to  commence  is  omitted,  or  there  is  no  mention 
respecting  the  payment  of  taxes,  no  parol  evidence  can  be  adduced 
to  supply  the  omission,  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22 ;  Woollam 
V.  Hearn,  7  Ves.  221 ;  Pyvi  v.  Blackbiwne,  3  Ves.  34 ;  Hick  v. 
Jackson,  4  B.  C.  C.  514;  The  Marquis  of  Townsend  v.  Stangroom, 
6  Ves.  334,  n.  So  in  an  agreement  for  a  building  lease,  the  nature 
of  the  building  must  be  specified,  or  the  agreement  cannot  be  enforced, 
Moseley  v.  Virgin,  3  Ves.  184. 

6.  A  covenant  against  assigning  or  under-letting  is  not  deemed  Covenant.s  not 
a  usual  covenant,  and  must  therefore  be  expressly  stipulated  in  the  ° 
contract,  if  it  is  intended  to  be  inserted  in  the  lease,  Henderson  v. 

Hay,  3  B.  C.  C.  632;  Vere  v.  Loveden,  12  Ves.  179;   Ckiirch  v. 
Brown,  15  Ves.  258.     So  under  a  covenant  to  repair,  a  lessee  Avill  To  repair, 
be  liable  to  rebuild  if  a  house  is  burnt  down,  unless  the  clause  be 
added,  "  damage  by  fire  or  tempest,  or  other  inevitable  accidents 
excepted,"  Btdlock  v.  Donmiitt,  6  T.  R.  650 ;  Py7n  v.  Blackhiirne, 

3  Ves.  34.  It  is  now  usual  to  insert  a  covenant  for  insurance  by  the 
lessee,  which  obviates  this  question ;  but  a  tenant  will  still  be  liable 

under  his  covenant  to  pay  rent,  although  the  house  is  burnt  down,  To  pay  rent, 
unless  it  be  stipulated  in  the  contract  that  there  should  be  a  suspen- 
sion of  rent  in  case  of  accidents  by  fire.  All.  27 ;  Monk  v.  Cooper, 

2  Stra.  763;  Bel/our  v.  Weston,  1  T.  R.  312;  Baker  v.  Holzajyfel, 

4  Taunt.  45 ;  Holzapfel  v.  Baker,  18  Ves.  115.  And  the  tenant 
has  no  equity  to  compel  his  landlord  to  expend  the  money  received 
from  an  insurance  ofiice  in  rebuilding,  Leeds  v.  Cheetham,  1  Sim. 
146;    his  only  remedy  in  that  case  being  to  give  notice  to  quit, 

Pindar  v.  Ainsley,  cited  1  T.  R.  312 ;  Pym  v.  Blackhurne,  ub.  To  pay  taxes. 
sup.  A  reservation  of  rent  "  free  from  all  and  all  manner  of  taxes" 
is  now  held  to  extend  to  the  land-tax  and  all  taxes  subsequently 
imposed,  Bradbury  v.  Wright,  Dougl.  602;  Avifield  v.  White, 
1  R.  &  M.  246;  see  5  &  6  Vict.  c.  35;  Dig.  p.  ii.  tit.  Property 
Tax.     Where  any  exception  is  intended  to  be  made,  it  ought  to  be 
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Exemption  from 
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expressly  stipulated  in  the  agreement.  An  agreement  for  a  lease 
contains  no  implied  engagement  for  general  warranty  of  the  land, 
nor  for  delivery  of  an  abstract  of  the  lessor's  title,  Gwillim  v.  Stone, 
3  Tannt.  433 ;  Temple  v.  Brown,  6  ib.  60.  The  right  of  the  lessee 
to  inspect  the  lessor's  title  is  however  admitted  in  all  cases,  IVaring 
V.  Blackreth,  Forr.  138;  except  in  the  case  of  a  bishop.  Fane  v. 
Spenser,  2  Madd.  438 ;  and  specific  performance  of  an  agreement 
will  not  be  enforced  when  the  title  is  not  clearly  made  out,  a  lessee 
being  considered  as  a  purchaser,  pro  tanto,  Fildes  v.  JBLooher,  2  Mer. 
424.  But  as  in  many  cases  lessors  may  object  to  produce  their  title, 
and  in  others  it  may  be  of  great  importance  to  the  lessee  to  be  assured 
of  the  title  of  his  lessor,  care  should  be  taken  to  make  this  a  part  of 
the  contract  wherever  the  interests  of  either  party  require  it. 

7.  On  the  principle  that  deeds  ought  to  be  construed  most  in 
favour  of  the  grantee,  it  has  been  decided,  that  where  an  agreement 
contains  a  power  to  determine  a  lease  at  the  end  of  seven,  fourteen, 
or  twenty-one  years,  it  shall  be  in  the  power  of  the  lessee  to  deter- 
mine, and  not  of  the  lessor,  unless  it  be  expressly  so  stipulated,  Dann 
v.  Spurrier,  3  B.  &  P.  399 ;  Doe  v.  Dixon,  9  E.  15 ;  Pi-ice  v.  Dyer, 
17  Yes.  3a3. 

8.  Under  the  clause  "  usual  covenants"  are  to  be  understood  such 
as  are  usual  in  reference  to  the  nature  of  the  property,  the  term 
"usual"  being  the  same  as  "reasonable,"  "fair,"  Prec.  Ch.  25. 
Where,  in  an  agreement  for  a  lease,  it  is  stipulated  that  it  shall  con- 
tain "such  covenants  as  are  usual  in  leases  of  lands"  &c.  in  the 
neighbourhood,  it  appears  that  a  court  of  equity  will  enforce  specific 
performance,  Boardman  v.  Mostyn,  6  Yes.  467.  As  a  school  has  . . 
been  held  to  come  under  the  general  clause,  "  not  to  carry  on  any  li 
trade,"  it  must  be  expressly  stipulated,  if  any  exception  is  to  be  made. 
Likewise,  as  it  appears  doubtful  whether,  if  a  house  be  destroyed 
before  the  tenancy  commences,  a  person  shall  be  bound  by  his  con- 
tract, it  is  advisable  to  make  provision  for  this  event  in  the  agree- 
ment, PhiUipson  V.  Leiijh,  1  Esp.  397. 

9.  A  memorandum  or  agreement  for  crrantinsf  a  lease  or  tack  at 
rack  rent,  under  the  yearly  rent  of  5/.,  is  exempted  from  the  usual 
agreement  stamp  ;  but  it  has  been  held  that  such  an  agreement  is  not 
within  the  exception,  if  the  interest  agreed  for  be  a  beneficial  one, 
Doe  V.  Boulcot,  2  Esp.  595.  (As  to  Leases,  see  further,  post. 
Leases.) 
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No.  LIX.  No.  LIX. 

Lease  of  a 

Agreement  for  the  Lease  of  a  House.  House. 

{General  Precedent.) 

Articles  of  Sec.  (see  ante,  No.  XLVI.)  Betn  (lessor)  of  &;c.  of  rarties. 
the  one  pt  and  (lessee)  of  &c.  of  the  or.  pt  whby  the  sd  (lessor) 
agrees  by  indenture  of  lease  to  be  executed  on  or  before 
dav  next  ensuing  to  demise  and  let  unto  the  sd  (lessee)  All  that  Lessor  agrees 

1         c  xr         ^°  demise. 

messe  or  tenmt  with  the  coach-house  stable  garden  &:c.  (Here 

describe  parcels  particularly.)      To  hold  the  same  to   the    sd  Term. 

(lessee)  his  exrs  and  ads  from  day  next  ensuing  for  the 

term  of  yrs  (a)  at  the  yrly  rent  of  £  clear  of  all  Rent. 

taxes  parliamentary  parochial  or  orwise  (b)  and  paye  quarterly 

at  the  four  usual  festivals     In  which  lease  shall  be  contained  Covenants  on 

„,-  1  /\  -1       the  part  of  the 

covts  on  the  pt  or  the  sd  (lessee)  to  pay  the  rent  (c)  to  repan-  the  lessee  to  pay 

preses  (d)  and  to  deliver  up  the  same  at  the  end  of  the  sd  term  ^^'^^' 

in  good  and  tenantable  repair  (e)     And  also  to  insure  the  sd  Jo  insure. 

preses  from  loss  by  fire  during  the  sd  term  in  one  of  the  insurance 

offices  in  London  or  Westminster  to  be  approved  of  by  the  sd 

(lessor)  for  the  sum  of  £  And  also  to  rebuild  or  repair  the  To  rebuild. 

To  repair. 

sd  preses  if  destroyed  or  damaged  by  fire  or  otherwise  And 
also  not  to  assign  (/)  or  underlet  the  sd  preses  withtthe  licence 
of  the  sd  (lessor)  with  all  or.  usual  (g)  and  reasone  covts  and 
a  provo  for  the  re-entry  of  the  sd  (lessor)  his  hrs  and  ass  in  case 
of  non-paymt  of  the  rent  for  the  space  of  days  after  either 

of  the  sd  days  of  payment  or  of  the  non-performance  of  the 


(a)  "  Determinable  at  the  end  of  seven,  fourteen,  or  twenty-one  years."    And  Proviso  for  de- 
if  it  be  so  agreed,  add  "at  the  will  as  well  of  the  said  (lessor)  as  of  the  said  termining  the 
{lessee).      Sect,  7. 

(b)  "  Except  the  land-tax  or  sewers-rate,"  &c.  (as  the  case  may  be.)     Sect,  6, 

(c)  "  Yrly  and  every  year  during  the  sd  term  unless  the  house  should  be  Suspension  of 
burnt  down  or  destroyed  by  any  inevitable  accident,"     Sect.  6.  ^^^^' 

(d)  It  is  usual  to  insert  the  exception,  "  damages  by  fire  tempest  and  other  Lessee  not  to 
inevitable  accidents  excepted."     Sect.  6.  rebuild. 

(e)  If  the  covenant  to  insure  be  omitted,  and  the  above  exception  be  inserted, 
then  add  "  except  as  last  excepted." 

(/)  As  to  this  covenant,  see  sect,  6,  And  also,  if  it  be  so  agreed,  add  "  nor 
carry  on  or  suffer  to  be  carried  on  upon  the  sd  premises  any  kind  of  trade,"  or 
"  any  offensive  or  noisy  trade,"  &c.     See  sect.  6. 

(g)  As  to  usual  covenants,  see  sect.  8. 
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No.  LIX. 

Lease  of  a 

House. 


Covenants  on 
the  part  of  the 
lessor. 

Expence  of  pre- 
paring agree- 
ment and  lease. 


AGREEMENTS. 

covts  (a)  And  that  there  shall  also  be  contd  in  the  sd  lease  a  covt 
on  the  pt  of  the  sd  (lessor)  his  hrs  exs  and  ads  for  quiet  enjoy- 
ment by  the  sd  (lessee)  his  exs  and  ads  of  the  sd  preses  during 
the  sd  term  upon  paymt  of  the  rent  and  performance  of  the 
covts  (b)  A?id(c)  it  is  hby  agrd  by  the  sd  pties  hereto  that  the 
expence  of  preparing  these  prests  and  the  sd  lease  and  a  coun- 
terpart thof  shall  be  pd  and  borne  by  the  sd  pties  equally 
And(d)  lastly  it  is  mutually  agrd  by  and  betn  the  pties  hereto 
that  the  destruction  of  the  sd  preses  by  fire  or  or.  cause  before 
the  execution  of  the  sd  lease  shall  not  (or  "  shall,"  as  case  may 
be)  in  anywise  alter  or  vacate  this  contract. 

In  witness  whof  (e)  the  sd  pties  have  hereunto  set  their  hand 
the  day  of  18 


Lease  of  a  House  (with  or  without  Furniture)  for  a  Year,  and 
so  from  Year  to  Year  by  way  of  Agreement — see  post,  Leases. 


No.  LX. 

Lease  of  a 
Farm. 


No.  LX. 

Agreement  for  the  Lease  of  a  Farm. 
(  General  Precedent.) 

Articles  of  Sec.  (see  No.  XLVL)  Betn  &c.  (see  last  precedent) 
The  sd  (lessor)  doth  hby  agree  to  grant  and  the  sd  (lessee)  to 
accept  a  lease  of  All  that  farm  and  Ids  belonging  to  the  sd 

(a)  And  if  it  be  a  public-house,  add  "  and  also  a  like  proviso  for  the  re-entry 
of  the  sd  (lessor)  in  case  the  sd  (lessee)  shall  suffer  the  sd  preses  to  be  converted 
into  a  private  house  or  shop,  without  the  consent  in  writing  of  the  sd  (lessor)  for 
that  purpose  first  obtained."  This  is  now  so  general  a  stipulation  in  such  leases 
that  it  has  been  held  that  it  would  be  included  under  the  words  "  all  usual"  cove- 
nants, Bennett  v.  Womack,  7  B.  &  C.  627. 

(b)  As  to  the  production  of  the  lessor's  title,  see  sect.  6. 

(c)  Or,  as  is  more  usual,  "  the  said  (lessee)  doth  hereby  agree  to  accept  such 
lease  as  afd  and  to  execute  a  counterpart  thereof  and  to  pay  the  expence  of  these 
presents  and  also  of  the  sd  lease  and  counterpart." 

(d)  See  sect.  6. 

(e)  If  the  agreement  be  entered  into  by  the  agent  of  either  party,  say  "the 
sd  (lessor)  or  (lessee)  has  hereunto  set  his  hand  by  the  sd  (agent)  his  attorney 
lawfully  constituted."     [As  to  signing  agreements,  see  Agreements,  s.  5.] 
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(lessoj)  situate  Sec.      Tu  hold  the  same  for  the  term  of  yrs       ^o.  LX. 

from  the  day  of  now  last  past  at  the  yily  rent  of      ^'"pjy^ " 

clear  of  &c.  (see  No.  LIX.)  to  be  paid  half  yrly  on  the 
day  of  and  the  day  of  the  first  payment  to  be 

made  on  the  day  of  now  next  ensuing     And  the  sd  Covenants  in 

indre  of  lease  shall  contain  the  followg  covts  on  the  pt  of  the  sd  p^rt  of  the  les 
(lessee)  that  is  to  say  To  keep  the  tillage  of  the  sd  Ids  in  due  ^^^* 
course  of  husbandry  and  to  manage  the  same  in  a  good  and 
husbandmanlike  manner  Not  to  sow  or  set  more  than  acres 
of  the  sd  preses  with  potatoes  carrots  cabbages  or  other  vege- 
tables except  turnips  half  of  which  at  least  are  to  be  fed  off  and 
not  carried  off  To  keep  and  preserve  the  buildings  gates  and 
fences  belonging  to  the  sd  preses  in  good  and  sufficient  repair 
during  the  sd  term  [except  the  same  be  damaged  by  fire  or  any 
or.  inevitable  accident]     To  cleanse  and  scour  yrly  roods 

of  hedges  and  ditches  where  it  is  most  wanted     Not  to  grub  up 
destroy  or  injure  any  of  the  trees  growing  on  the  sd  preses  Not 
to  sell  any  straw  hay  or  manure  during  the  sd  term  To  give  a 
fresli  coat  of  manure  to  evy  acre  of  the  arable  Id  once  in 
yrs  and  to  evy  acre  of  the  pasture  Id  once  in  yrs  To  allow 

the  gamekeeper  and  bailiffs  of  the  sd  (lessor)  to  come  upon  any 
pt  of  the  sd  grounds  hby  demised  at  any  time  he  or  they  may 
think  proper  for  the  purjjose  of  hunting  shooting  coursing  or 
kiUingofgame  (add  covenant  to  insure,  not  to  assu/n,  for  re-  Covenants  on 
entry  on  non-jKiyment  of  rent  6fc.  as  in  the  last  precedent)  And  \ll^ly^^^  *'^ 
also  the  following  covts  on  the  pt  of  the  sd  (lessor)  That  the  sd 
(lessee)  may  at  all  times  dig  marl  and  clay  for  the  imjjrovement 
of  the  Ids  and  also  sufficient  gravel  to  keep  the  roads  in  repair 
And  also  that  he  may  cut  underwood  and  brushwood  and  lop 
pollard-trees  above  the  age  of  for  reasonable  estover  and 

as  much  rough  timber  as  may  be  needful  for  the  repairs  of  the 
sd  preses  And  also  (cooenant  for  quiet  enjoyment,  as  in  the  last 
precedent).     In  witness  &c.  (see  ante,  No.  XLVI.) 


Agreement  by  Trustees  for  let  tiny  Premises  during  the  Minority 
of  a  Child,  ^ee  post,  Leases. 
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No.LXI. 

To  Let  Fuv- 
iiished  House, 


No.  LXI. 

Agreement  to  Let  a  Furnished  House  or  Apartments. 

Ohs.  A  covenant  that  the  landlord  may  distrain  for  rent  is  not  ne- 
cessary in  an  instrument  of  this  kind,  as  it  is  held  that  a  distress  may 
be  had  upon  any  goods  of  the  tenant,  as  well  for  furnished  as  unfur- 
nished lodgings,  Newman  v.  Anclerton,  2  N.  R.  242. 

Memorandum  of  an  agreement  Betn  (lessor)  of  &c.  of  the  one 
pt  and  (lessee)  of  Sec.  of  the  or.  pt  as  follows.  That  the  sd 
{lessor)  agrees  to  let  and  the  sd  (lessee)  to  take  all  that  messuage 
or  dwelhng-house  situate  &c.  (or  "  all  those  the  first  and  second 
floors  belonging  to  &c."  as  the  case  may  be)  togr  with  all  the  fur- 
niture fixtures  crockery  and  all  other  things  mentioned  and 
comprised  in  the  schedule  hereunder  written  for  the  space  of 
months  to  be  computed  fi'om  the  date  of  these  presents  at  the  rent 
of  £  per  quarter  (or  "mth")  [to  be  pd  quarterly  (or  "monthly")] 
And  the  sd  (lessee)  agrees  that  at  the  expiration  of  the  sd 
mths  he  the  sd  (lessee)  shall  and  will  deliver  up  the  sd  dwelling- 
house  (or  "  first  and  second  floors  &c.")  togr  with  the  fixtures  and 
furniture  as  afd  in  as  good  a  condon  as  the  same  now  are  rease 
wear  and  tear  thof  excepted  and  shall  and  will  replace  any  of 
the  crockery  and  china  or  or.  utensils  that  shall  be  broken  or 
orwise  damaged.     In  witness  &c.  (see  ante,  No.  XLVI.) 

The  schedule  or  inventory  referred  to  in  the  above  agree- 
ment. 


No.  LXII. 
Building  Lease, 


Parties. 

Agreement  to 
grant  leases  at 
certain  periods. 


No.  LXII. 

Agreement  for  a  Building  Lease  or  Building  Leases. 
(General  Precedent.) 

Articles  of  kc.  (see  ante,  No.  XLVI.)  as  follow  that  is  to  say 
First  the  sd  (lessor)  in  conson  of  the  rents  and  covts  hinaft 
mentd  doth  hby  agree  with  the  sd  (lessee)  his  exs  ads  and  ass 
That  when  and  so  soon  as  the  sd  messes  or  tents  hinaftr  mentd 
shall  be  built  and  covrd  in  the  areas  thof  formed  and  the  foot 
and  carriage  ways  and  pavements  finished  as  hinafter  is  mentd 
to  the  approbation  of  the  surveyor  of  the  sd  (lessor)  then  he  the 
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sd  [lessor)  shall  and  will  by  good  and  sufficient  indres  of  lease  to      No.  LXII. 

"ill  i'-  PI  17  \  1  X  1    J^uildiiig  Lease. 

be  prepared  by  the  solicitor  or  the  sd  (lessor)  at  the  costs  and 

chas  of  the  sd  (lessee)  grant  and  demise  unto  the  sd  (lessee)  his 
exs  ads  and  ass  All  that  piece  or  peel  of  ground  &c.  situate  &:c.  Parcels. 
which  sd  pieces  or  ])cels  of  grd  are  resply  delineated  in  the  plan 
hereunto  annexed  and  are  therein  marked  with  letters  AAA 
&c.  and  also  the  sevl  messes  or  tents  to  be  erected  and  built 
thereon  with  their  apts  for  the  term  of  ninety-nine  yrs  to  be  Term, 
computed  from  next  ensuing  at  the  sevl  rents  followg  that  Rents. 

is  to  say  for  the  grd  whereon  the  six  houses  are  as  hinaftr  agrd 
to  be  erected  within  three  yrs  from  18       at  the  rent  of  a 

peppercorn  for  the  first  three  yrs  and  at  the  sevl  yrly  rents  to 
be  apportd  as  hinaftr  is  mentd  amounting  togr  in  the  whole  to 
the  yrly  rent  or  sum  of  £  during  the  remr  of  the  sd  intended 
term  And  for  the  grd  whereon  the  six  houses  are  as  hinaftr  agrd 
to  be  erected  within  four  yrs  from  &:c.  And  for  the  grd  (fee.  Payable  quar- 
(here  set  out  as  before,  varying  in  the  mimiers  of  houses,  yrs,  and  all  taxes, 
rents)  the  same  rents  amounting  in  the  whole  to  the  sum  of 
£  to  be  pd  quarterly  clear  of  the  Id-tax  sewers-rate  and  all 
or.  taxes  rates  assessments  and  impositions  whatsr  parliamen- 
tary parochial  or  orwise  which  the  sd  preses  are  or  may  hftr  be 
liable  to  (a)  in  conson  whof  the  sd  (lessee)  doth  for  himself  his 
exs  ads  and  ass  covt  promise  and  agree  with  and  to  the  sd 
(lessor)  his  hrs  and  ass  in  manner  followg  that  is  to  say  that  he 
the  sd  (lessee)  his  exs  or  ads  shall  and  will  at  his  and  their  own 
proper  costs  and  chas  under  the  inspection  and  to  the  ap})roba-  Agreement  by 
tion  of  the  surveyor  of  the  sd  (lessor)  well  and  substantially  build  InTcVv^eHn  "^ 

and  cover  in  on  the  sd  pieces  or  peels  of  grd  second-rate  certain  mes- 

.  .  suages, 

messes  or  tents  within  the  respive  periods  followg  that  is  to  say 

six  messes  or  tents  on  the  piece  or  peel  of  grd  &c,  (here  set  out  the 

hdldings  on  the  several  pieces  or  parcels  of  ground,  and  the  times 

when  they  are  to  he  built  and  covered  in)  which  sd  messes  or  tents 

shall  be  built  and  finished  conformably  in  every  respect  to  the  conformably  to 

the  plan, 

(a)  If  it  be  so  agreed,  say,  "  AndJ'urr  that  the  sd  (lesso?-)  his  hrs  or  ass  shall 
at  his  own  expence  within  days  from  the  date  hereof  furnish  the  solicitor  of 

the  said  (lessee)  with  an  abstract  of  his  title  to  the  sd  pieces  or  peels  of  Id  and 
also  permit  him  to  inspect  the  deeds  and  evidences  thof  so  fer  as  may  be  requisite 
to  shew  the  authority  of  him  the  sd  (lessor)  to  grant  the  sd  leases  in  conson 
whof  &c."'     As  to  this  clause,  see  AcREEMENTs^/br  a  Lease,  sect.  G.  ' 

l2 
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No.  LXII. 
Biiildins  Lease. 


with  good  ma- 
terials ; 


to  make  areas ; 


to  slate  the 
roofs ; 

to  make  foot- 
ways and  pave- 
ments ; 

to  pave  cariiuge- 
ways. 

Apporlionment 
of  rents. 


Covenants  in 
leases. 

To  finish  the 
buildings ; 

to  pay  rent  and 
taxes ; 

to  repair ; 


to  paint ; 


to  insure  : 


plan  and  elevation  drawn  in  the  margin  of  these  prests  and  the 
sevl  floors  or  stories  thof  shall  be  of  the  sevl  heights  in  the  clear 
followg  that  is  to  say  the  basement  story  feet  Sec.  and  they 

shall  be  feet  in  front  and  feet  in  depth.     And  also 

that  the  sd  houses  shall  be  built  with  hard  bricks  and  all  or. 
materials  equally  good  and  shall  be  carried  up  and  continued  in 
evy  respect  agreeably  to  the  Act  of  Parliament  for  building 
houses  in  the  cities  of  London  and  Westminster.  Ajid  the  sd 
(lessee)  his  exs  or  ads  shall  and  will  make  areas  to  the  sd  houses 
feet  wide  in  the  clear  and  inclose  the  same  with  a  Portland 
stone  kirb  and  iron  rails.  And  shall  slate  the  roofs  of  the  houses 
and  close  board  the  same  and  make  good  lead  or  iron  water- 
pipes  to  convey  the  water  into  the  drains.  And  also  make  a 
footway  to  the  sd  sevl  houses  feet  in  width  and  pave  the 

same  with  good  Yorkshire  paving  and  a  granite  kirb.  And  also 
pave  the  carriage-way  in  front  of  the  sd  houses.  And  it  is  hereby 
further  agreed  that  the  sd  rent  shall  be  apportioned  and  divided 
in  the  leases  so  to  be  granted  as  afd  at  the  rate  of  shillings 
per  foot  on  tlie  front  of  each  house  unless  the  sd  {lessor)  his  hrs 
or  ass  and  the  sd  (lessee)  his  exs  or  ads  shall  agree  that  the  same 
shall  be  orwise  apportioned.  And  the  sd  (lessee)  doth  also  hby 
agree  to  accept  such  leases  to  be  granted  as  afd  and  to  exte 
counterparts  thof  and  to  pay  the  exps  of  preparing  these  prests 
and  the  sd  leases  and  counterparts  (a).  And  in  the  sd  leases 
shall  be  contd  the  followg  covts  on  the  pt  of  the  sd  (lessee)  that 
is  to  say  to  complete  the  sd  messes  or  tents  in  a  substantial  and 
workmanlike  manner  with  all  proper  fixtures  and  fastenings  to 
the  same.  Also  to  pay  the  sd  rent  and  the  Id-tax  and  all  or. 
taxes  rates  assessments  and  impositions  whatsr  payable  in  re- 
spect of  the  sd  preses  hby  agrd  to  be  demised  as  afd.  Also  to 
repair  amend  support  and  keep  the  same  preses  at  all  times 
during  the  sd  term  with  or  witht  notice  from  the  sd  (lessor)  his 
hrs  or  ass  in  good  and  substantial  repair.  Also  to  paint  the 
external  wood  and  iron  work  of  the  same  preses  twice  in  oil- 
colours  evy  fourth  yr.  Also  to  insure  the  preses  for  the  full 
value  of  so  much  thof  as  can  be  damaged  by  fire  in  some  public 

(a)  Sometimes,  instead  of  enumerating  the  covenants,  it  may  be  only  neces- 
sary to  say,  "  All  such  covts  provoes  and  agrnts  as  are  inserted  in  the  lease 
granted  by  the  sd  (/fssoi)  to  A.  B.  &c.  except  &'c."  («s  l/ie  case  muij  he.) 
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ofhce  of  ini^iuance  from  lire  iii  London  or  Westminster  und  to      No.  LXII. 

.  ,  ,  Building  Lease. 

keep  the  same  so  insured  during  the  sd  term  and  to  produce 

and  show  to  the  sd  (lessor)  his  lu's  or  ass  or  his  or  their  steward 

agent  or  receiver  of  rents  for  tlie  time  being  yrly  and  evy  yr  the 

rects  givt>u  by  or  on  the  behalf  of  such  office  acknowledging  the 

payment  of  the  premiums  on  the  policy  whby  the  same  preses 

are  to  be  insured  for  the  succcedins;  yr.      ^-Jiid  also  in  case  any  to  rebuild  in 

of  the  dwelling-houses  erections  or  buildings  shd  be  destroyed  ' 

by  tire  to  rebuild  or  substantially  repair  the  same  according  to 

the  original  plan.     Also  to  pay  a  fair  and  just  proportion  of  all  to  contribute 

,      T  r  •         "  •   •  '         towards  rcpair- 

exps  and  chas  tor  renewing  or  repairing  pavements  renewing  ing  pavements, 
cleansing  or  repairing  walls  gutters  pipes   drains  and  water-  *"  ^' 
courses  which  shall  be  used  in  common  by  the  occupier  of  the 
demised  preses  and  the  occupiers  of  any  other  messes  or  dwell- 
ing-houses already  erected  or  hereafter  to  be  erected  on  any  pt 
of  the  now  este  of  the  sd  (lessor)  or  of  any  or.  psn  near  or  ad- 
joining thto.    Also  to  leave  the  preses  at  the  end  of  the  sd  term  to  leave  pre- 
11  iii'i-  111  -1  •  -1     mises  in'  good 

lil)y  agrd  to  be  demised  in  good  and  substantial  repair  togr  with  repair. 

all  marble  and  or.  chimney-pieces  mantle-pieces  hearths  covings 
jambs  foot-pieces  and  slabs  sash  and  or.  windows  casements 
window-shutters  doors  locks  keys  bolts  bars  and  all  or.  fasten- 
ings whatsr  also  marble  and  or.  water-closets  cisterns  and  things 
thereunto  belonging  and  all  wainscot  partitions  fixed  presses 
dressers  shelves  drawers  pipes  pumps  posts  pales  and  rails  and 
or.  fixtures  fixed  or  fastened  to  the  preses  or  which  shall  be  found 
thereon  or  on  any  part  thof  during  the  last  seven  years  of  the  sd 
term.  Also  to  permit  the  sd  (lessor)  his  hrs  or  ass  and  his  or  io  permit  lessor 
their  respive  agents  surveyors  and  workmen  to  enter  upon  the  p,.emiscsl 
sd  preses  hbv  agrd  to  be  demised  at  any  time  or  times  during 
the  sd  term  for  the  purpe  of  surveying  the  same  and  examing  if 
any  and  what  repairs  are  or  may  be  wanting  and  to  repair  within 
three  cah-  mnths  to  the  approbation  and  satisfaction  of  the  sur- 
veyor for  the  time  being  of  the  sd  (lesso?')  evy  defect  which  shall 
be  found  upon  such  survey  and  of  which  notice  in  writing  shall 
be  given  at  or  upon  the  sd  preses.  Also  to  permit  the  sd  (lessor) 
his  hrs  or  ass  or  their  respive  agents  surveyors  and  workmen  to 
enter  into  and  upon  the  sd  preses  or  any  pt  thof  at  any  time  or 
times  during  the  last  seven  yrs  of  the  sd  term  for  the  purpe  of 
taking  a  schedule  or  schedules  of  the  fixtures  thereon  or  upon 
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No.  LXIl. 

Buildius  Lease, 
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any  pt  tliot'.  Also  to  })revent  sd  {lessee)  his  exs  ads  or  ass  from 
cutting  maiming  or  injuring  any  of  the  principal  timbers  or  walls 
of  the  sd  building  or  from  letting  or  converting  the  same  into 
any  shop  for  trade  or  suffering  any  open  or  public  show  of  bu- 
siness therein  witht  the  licence  of  the  sd  (lessor)  his  hrs  or  ass  in 
writing  for  that  purpe  first  had  and  obtained  and  from  commit- 
ting or  suffering  any  annoyance  to  the  or.  lessees  or  occupiers 
of  any  other  messes  or  dwelling-houses  Ids  and  heredts  of  or 
belonging  to  the  sd  (lessor)  his  hrs  or  ass  near  or  adjoining  to 
the  sd  preses  hby  agrd  to  be  demised.  Also  a  clause  for  re- 
entry on  non-payment  of  the  rent  days  after  each  day  of 
payment  And  all  or.  clauses  covts  and  agrts  usual  or  necessary 
to  be  inserted  in  leases  of  the  like  kind  And  also  a  covt  on  the 
pt  of  the  sd  (lessor)  his  hrs  and  ass  for  the  quiet  enjoyment  of 
the  preses  hby  agreed  to  be  demised  agst  any  psn  or  psns  claim- 
ing under  him  or  them  the  sd  (lessee)  his  exs  ads  and  ass  paying 
the  rents  and  performing  the  covts  and  agrts  hby  on  his  pt  agrd 
to  be  pd  done  and  perfd. 

In  witness  &c.  (see  ante,  No.  XL VI.) 


No.  LXIII. 

Under-Lease. 


No.  LXIII. 


Agreement  to 
let. 


Agreement  from  the  Lessee  to  demise  Ground  held  hy  him 
under  the  foregoing  Agreement. 

Articles  of  Agreement  made  and  entered  into  Betn  (lessee)  of 
&c.  of  the  one  pt  and  (under-lessees)  of  &c.  of  the  or.  pt  as  follow 
The  sd  (L.)  in  conson  of  the  rent  and  covts  hinaftr  agrd  to  be 
pd  and  perfd  doth  hby  agree  to  let  unto  them  the  sd  (U.)  and 
each  of  them  their  respive  exs  ads  or  ass  when  and  as  soon  as 
they  shall  have  erected  and  built  the  messes  and  tents  hinaftr 
covd  by  them  to  be  erected  and  he  the  sd  (L.)  shall  be  IfuUy 
and  grant  lease,  enabled  thereunto  to  grant  and  exte  to  them  a  good  and  valid 
lease  or  demise  by  indre  of  AH  that  &c.  as  the  same  is  more 
parlarly  described  in  the  plan  drawn  in  the  margin  of  these 
prests  with  all  ways  &c.  and  apts  whatsr  to  the  sd  preses  be- 
longing or  anywise  appertaining  To  hold  the  same  piece  or 
parcel  &c.  unto  the  sd  (U.)  their  respive  exs  ads  and  ass  as 
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tenants  in  common  and  not  us  it  tenants  from  now  last     No.  LXIII. 

Under-Lease. 

past  for  and  during  and  until  the  full  end  and  term  of  yrs 

and  three  quarters  of  another  yr  at  and  under  the  yrly  rent  of 
£  payable  quarterly  for  the  first  three  yrs  of  the  sd  term  and 
at  and  under  the  yrly  rent  of  £  paye  quarterly  during  the 

then  remr  of  the  sd  term  clear  of  all  taxes  &c.  And  in  such 
lease  shall  be  contd  all  and  every  the  like  covts  clauses  provos 
Condons  restrictions  and  agrts  as  are  contd  in  the  lease  by  virtue 
vvhof  the  sd  (Z.)  shall  then  hold  the  sd  preses  [except  &c.] 
ylnd  also  a  covt  for  the  sd  (Z.)  his  exs  ads  and  ass  to  indemnify 
them  the  sd  {U.)  their  exs  ads  and  ass  resply  from  the  paymt  of 
any  or.  or  formr  rent  or  rents  than  those  which  shall  be  reserved 
by  the  sd  intended  lease  and  from  all  costs  and  dams  by  reason 
of  the  non-paymt  theof  and  all  or.  demands  whatsr  Jnd  the 
sd  (JJ.)  for  themselves  and  their  respive  exs  &c.  do  hby  agree 
with  the  sd  (Z.)  his  &c.  to  take  the  sd  preses  kc.  from  &c.  for 
the  sd  term  at  the  yrly  rents  afd  and  that  they  shall  and  will 
pay  the  sd  rents  in  time  and  manner  afd  clear  of  all  taxes  &c. 
as  afd     And  also  shall  within  the  space  of  yrs  to  be  com- 

puted from  the  day  of  last  past  erect  build  and  set  up 

upon  the  sd  piece  or  pel  of  grd  hby  agrd  to  be  demised  one 
messe  or  tent  conformably  in  evy  respect  to  the  plan  &c.  {see 
last  precedent)  And  also  ih?ii  the  sd  house  shall  be  built  &c. 
And  that  the  sd  {U.)  shall  and  will  make  areas  &c.  and  slate 
&c.  And  also  xiYdke  a  footway  &:c.  And  also  pave  &c.  And 
the  sd  iU.)  do  also  hby  agree  to  accept  kc.  {see  last  precedent) 
And  the  sd  (Z.)  doth  hby  furr  agree  with  the  sd  {U.)  that  they 
the  sd  {U.)  well  and  truly  paying  the  afd  yrly  rents  and  per- 
forming and  keeping  all  and  singr  the  covts  on  their  pts  and 
behalves  hinbefe  expsd  shall  and  will  until  the  sd  (Z.)  shall 
duly  exte  and  deliver  to  them  or  one  of  them  the  sd  intended 
lease  peaceably  and  quietly  have  hold  occupy  and  enjoy  the 
afd  piece  witht  any  Iful  let  suit  molestation  or  interruption  of 
him  the  sd  (Z.)  his  exs  ads  or  ass  or  any  or.  psn  or  psns  whomsr 
claiming  or  to  claim  by  from  or  under  him  or  them.  In  witness 
&c.— (see  No.  XLV). 


Agreement  to  let  a  Field  for  Building  on — see  post,  Leases; 


162 


AGREEMENTS. 


No.  LXIV. 

To  occupy  a 

Cottase. 


Leave  to  occupy 
while  employed 
by  lessor. 


Lessor  may 
turn  out  tenant. 


No.  LXIV. 
Agreement  to  occfipy  a  Cottage. 

It  is  agrd  the  day  of  18       Between  A.  B.  of  &:c. 

of  the  one  pt  and  C,  D.  of  &c.  of  the  other  pt  as  follows  That 
the  sd  C.  D.  shall  and  may  occupy  the  cottage  of  the  sd  A.  B. 
situate  in  afd  late  in  the  occupn  of  with  its  appts 

for  and  durino-  so  long;  time  as  he  the  sd  C.  D.  shall  work  for 
the  sd  A.  B.  and  no  longer  and  that  when  the  sd  A.  B.  shall 
cease  to  emjjloy  him  the  sd  C.  D.  he  the  sd  C.  D.  shall  and  will 
forthwith  quit  and  yield  up  the  posson  of  the  sd  cottage  with  the 
appts  unto  the  sd  A.  B.  And  if  the  sd  C.  D.  fail  or  neglect  so 
to  do  it  shall  be  Iful  for  the  sd  A.  B.  and  his  ass  or  any  psn  or 
psns  whom  he  or  they  may  appt  to  enter  into  the  sd  cottage 
and  to  turn  and  put  out  the  sd  C.  D.  and  his  family  and  furni- 
ture and  or.  things  in  the  same  manner  as  he  might  have  done 
under  a  writ  of  posson.  Witness  &c. 
Witness  to  the 
signatures 


Agreement  by 
tenant  to  give 
up  cottage. 


Mr.  A.  B.  having  agrd  that  I  may  occupy  his  cottage  situate 
at  late  in  the  occupn  of  while  I  work  for  him  I 

hby  promise  to  pay  him  the  sum  of  £20  if  I  neglect  or  delay  to 
quit  and  yield  up  the  posson  of  the  sd  cottage  after  I  shall  have 
ceased  to  work  for  him  or  he  shall  have  discharged  me  from 
his  service.     Wit7iess  my  hand  (or  "  my  mark")  &c. 
Witness 


ARTICLES  OF  AGREEMENT  BEFORE  MARRIAGE. 


1.  Validity  of  Arlicks. 

2.  Parol    Agreements    supported    in 

Equity. 


3.  Settlement  according  to  the  Articles. 

4.  What  can  and  cannot  he  added  to  the 

Articles. 


Validity  of 
articles. 


Sect.  1.  Where  the  minority  of  either  of  the  parties,  or  any  other 
circumstance,  prevents  the  immediate  execution  of  the  settlement, 
articles  are  sometimes  entered  into  as  a  preliminary  to  a  future  settle- 
ment; and  if  they  be  put  in  writing  and  signed  by  the  jmrties  or 
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some  person  duly  autliorized  in  that  bclialfj  as  the  statute  requires, 
they  will  be  valid.  Nor  is  it  necessary  that  they  should  be  drawn 
up  in  the  form  of  an  agreement  to  make  them  binding  in  equity. 
Bonds  entered  into  for  making  settlements  are  eonsidered  as  good 
marriage  articles,  Pi-cc.  Chan.  237;  Cannely.  Buclde,  2  P.  Wms. 
243.  So  likewise  letters,  provided  they  contain  an  absolute  promise, 
and  sufficiently  define  the  terms  of  agreement,  Randal  v.  3/o7'f/av, 
12  Ves.  67;  Prec.  Chan.  526,  561  ;  2  Ycrn.  322;  Cool;'  v.  Tomb.'<, 
2  Anstr.  420. 

2.  If  an  agreement  intended  to  be  reduced  into   writing,  is  pre-  I'arol  agiee- 
vented  by  fraud  from  being  so  done,  equity  will  compel  a  specific  !"*^"'  supporie 
performance,  Prec.  Chan.  526.     So  likewise  a  parol   agreement  in 

part  performed,  Taylor  v.  Heech,  1  Yes.  227.  But  the  acts  which 
are  considered  to  amount  to  a  part  performance  must  be  such  as 
could  be  done  with  no  other  view  than  to  perform  the  agreement, 
1  Fonbl.  Eq.  187,  n. ;  1  Sugd.  V.  &  P.  199,  10th  edit. 

3.  Articles  being,  for  the   most  part,  little  more  than  heads  or  SetileiDent 

jiiinutes  of  an  agreement,  cannot  be  followed  in  all  respects  literallv:  "^f.'"°'"o  'o  t''^ 
c  '  I  .  >   articles. 

but  if  a  settlement,  in  pursuance  of  articles,  depart  from  their  spirit 
and  import,  it  will  be  deemed  an  imperfect  execution  of  the  articles, 
and  be  rectified  in  a  court  of  equity,  West  v.  Erissey,  2  P.  Wms. 
353 ;  Randall  v.  WUUs,  5  Yes.  273.  Wherever,  therefore,  it  ap- 
pears from  the  marriage  articles  that  a  strict  settlement  was  intended, 
although  it  be  not  expressed  in  positive  terms,  a  court  of  equity  will 
execute  the  articles  in  strict  settlement,  Trevor  v.  Trevor,  1  P.  Wms. 
622;  and2B.  P.  C.  122. 

4.  Where,  in  articles  for  a  settlement,  there  is  no  express  decla-  What  can  or 
ration  that  the  usual  powers  of  sale  should  be  inserted,  such  a  power,  lothc  arUd'es^ 
it  seems,  cannot  be  inserted,  Wheate  v.  JIall,  17  Yes.  80 ;  Sugd. 

Pow.  178,  6th  edit.  But  where  marriage  articles  contained  a  clause 
lor  all  usual  powers,  it  has  been  decided,  that  powers  of  sale  and 
exchange  come  within  this  clause,  and  ought  to  be  inserted  in  the 
settlement,  Peake  v.  Penl'iiujton,  2  Yes.  &  B.  311.  (As  to  settle- 
ments, see  further  Settlements.) 


No.  LXV.  No.LXV. 

Marrkige 

Articles  for  a  Settlement  of  the  Freehold,  Copyhold,  and  Articles. 

Personal  Property  of  the  intended  Wife. 
This  Indenture  made  the  day  of  in  the  Panics, 

year  of  the  reign  of  &c.  and  in  the  year  of  our  Lord  18 
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No.  LXV. 
Mamage 
Articles. 

Recital  or 
agreement  for 
the  marriage. 

Lady  will  at- 
tain her  nge, 
&c.  : 


is  seised  of 
freehold  estates, 
&c,  under  a 
will. 


Agreement 
that  the  lady's 
property  shall 
be  settled. 


Testatum. 


Husband  and 
wife  to  concur 


Between  {Intended  Wife)  spinster  &:c.  of  the  first  \)?ivi  {Guardian 
or  Father)  of  &c.  of  the  second  part  {Intended  Husband)  of  &c.  of 
the  third  part  and  ( Trustees)  of  the  fourth  part.  Whas  a  marre 
is  intended  to  be  shortly  had  and  solemnized  betn  the  sd  (7.  H.)  ^ 
and  sd  {I.  W.)  And  lohas  the  sd  (/.  W.)  will  attain  her  age  of 
twenty-one  years  the  day  of  next  ensuing     And 

lohas  by  the  last  will  and  testament  of  W.  C.  late  of  &c.  de- 
ceased bearing  date  on  or  about  &;c.  aiid  several  codicils  thereto 
(fee.  the  sd  (/.  W.)  is  seised  of  or  intitled  to  divers  freehd  and 
copyhd  estes  and  is  possessed  of  or  intitled  to  a  share  of  personal 
estate  to  a  considerable  amount  and  eventually  may  become 
seised  or  possessed  of  or  intitled  to  or.  freehd  copyhd  and  psnl 
estes  under  and  by  virtue  of  the  same  last  will  and  codicils 
thereto.  Jnd  whas  on  the  treaty  for  the  sd  marre  it  was  agrd 
by  and  betn  the  sd  (/.  W.)  and  {I.  H.)  Avith  the  approbation  of 
the  sd  {guardian)  testified  by  his  signing  and  sealing  these 
prests  that  the  sd  freehd  copyhd  and  psnl  estes  or  the  share  or 
respive  shares  of  the  sd  psnl  este  of  which  the  sd  (/.  W.)  is  or 
from  time  to  time  shall  be  or  become  seised  of  or  intitled  to 
under  or  by  virtue  of  the  sd  will  and  testament  and  codicils  as 
afd  shall  be  settled  upon  the  trusts  and  for  the  ends  intents  and 
purps  and  under  and  subject  to  the  powers  provoes  declons  and 
agrmts  hnftr  directed  and  agrd  to  be  limited  expsed  and  decld  of 
and  concerning  the  same.  Now  this  Indenture  witnesseth  That 
in  contemplation  and  conson  of  the  sd  intended  marre  and  for 
making  some  provision  for  the  sd  {I.  H.)  and  (/.  W.)  resply 
during  their  respive  lives  and  for  the  issue  [if  any]  of  the  sd 
intended  marre  it  is  hby  decld  and  agrd  by  and  betn  the  pties 
to  these  prests  to  be  the  intent  and  meaning  of  them  and  these 
prests  and  the  sd  (/.  H.)  with  the  consent  of  the  sd  (/.  W.)  and 
{guardian)  testified  as  afd  Doth  hby  for  himself  his  hrs  exs  and: 
ads  covt  and  agree  with  the  said  ( T.)  their  exs  ads  and  ass  and. 
the  sd  {I.  W.)  doth  hby  declare  direct  and  appt  that  in  case  the 
sd  intended  marre  shall  be  solemnized  Then  immly  after  the 
solemnization  of  the  same  the  sd  freehd  and  copyhd  and  also 
the  sd  psnl  este  and  the  rents  divs  int  and  income  shall  be  held 
upon  the  trusts  hnaftr  mentd  And  that  he  the  sd  (7.  H,)  and  the 
sd  (7.  W.)  his  intended  wife  shall  within  three  calr  mths  after 
the  sd  (7.  W.)  shall  attain  her  age  of  21  yrs  at  the  costs  and 
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chas  in  all  things  of  the  sd  (/.  //.)  make  do  and  oxte  all  such  No.  LXV. 

1       1  1  ^  1  1      11    1  1  Marriage 

leeds  and  assures  whatsr  as  sliall  become  necessy  and  proper  Anicies. 


for  conveying  and  assuring  unto  or  vesting  in  the  sd  ( T.)  or  the  j^  convevin? 
survor  of  them  his  hrs  exs  and  ass  the  sd  freehd  and  copyhd  the  freehold  &c. 

1  •        °'"  ^''6  wife  to 

messes  kc.  and  the  sd  psnl  este  or  pts  or  shares  theof  of  which  trustees, 
the  sd  (/.  W.)  now  is  or  at  any  time  or  times  hereafter  may  be 
or  become  possessed  or  to  which  she  shall  or  may  become 
intitled  under  or  by  virtue  of  the  sd  in  part  recited  will  and 
codicils  of  the  sd  W.  C.  upon  the  trusts  and  under  and  subject 
to  the  powers  provos  declons  and  agrts  hinafter  raentd  that  is 
to  say  Upon  trust  That  they  the  sd  ( T.)  or  the  survor  of  them  Upon  trust, 
or  the  hrs  exs  or  ads  of  such  survor  do  and  shall  from  time  to 
time  during  the  jt  lives  of  the  sd  (/.  W.)  and  (/.  //.)  with  their 
consent  in  writing  or  the  consent  of  the  survor  of  them  and 
after  the  death  of  the  survor  of  them  then  in  their  or  his  dis- 
cretion or  of  their  proper  authty  make  any  lease  or  leases  in  To  make  leases; 
possn  at  an  improved  yrly  rent  or  rents  of  all  or  any  pt  of  the 
sd  freehd  or  copyhd  estes     And  upon  the  request  and  with  the 
consent  of  the  sd  (/.  H.)  and  (i.  W.)  or  the  survor  of  them  as 
afd  make  sale  and  absolutely  dispose  of  the  sd  freehds  and  to  sell  the  real 
copyhds  or  any  of  them  or  any  pt  thof  and  convey  and  sur-  ^^'^*^^- 
render  the  same  to  the  purchaser  or  purchasers  thof  and  rece 
into  their  or  his  hands  the  money  arising  from  such  sale  or 
sales     A  nd  upon  this  further  trust  That  they  the  sd  (trustees) 
or  the  survor  &c.  his  or  hr  hrs  &:c.  do  and  shall  from  time  to 
time  during  the  jt  lives  of  the  said  (/.  H.)  and  (7.  W.)  or  the 
survor  of  them  and  after  their  dece  in  the  discretion  and  of  the 
proper  authty  of  them  the  sd  (trustees)  or  the  survor  &c.  sell 
and  dispose  of  and  convert  into  money  the  sd  psnl  este  of  the  To  convert  per- 

(7.  W.)  or  any  pt  thof  and  with  such  consent  and  in  such  ^n||fjn^o,^,ey. 
discretion  as  afd  lay  out  and  invest  the  money  arising  from 
such  sale  or  sales  and  also  the  money  arising  from  the  sale  of 
all  or  any  of  the  sd  freehds  and  copyhds  in  or  upon  any  govt 
or  real  secties  in  Gt.  Britain     And  do  and  shall  stand  and  be  To  stand  pos- 
possd  of  the  sd  freehds  and  copyhds  in  the  mean  time  until  monies  arising 
such  shall  be  sold    And  stand  and  be  possd  of  the  sd  psnl  este  ^^°™  ^"^'^  ^^^^^ 
and  the  produce  thof  and  also  of  the  produce  of  the  said  freehds 
and  copyhds  in  case  the  same  shall  be  sold  and  of  the  stocks 
tunds  and  secties  in  and  upon  which  such  produce  of  real  and 
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No.  LXV. 
Marriage 
Articles. 

In  trust  to  per- 
mit husband  to 
receive  ouo. 
moiety,  and 
stand  possessed 
of  the  other 
moiety  for  the 
wife. 


If  wife  survive, 
to  receive  all 
the  dividends 
6ic.  for  her. 


Money  arising 
from  sale  of 
freeholds  to  be 
considered  as 
money. 


psul  estes  as  afd  shall  from  time  to  time  be  invested  Upon  trust 
to  permit  the  sd  (/.  H.)  during  his  natural  life  to  rece  and  take 
one  moiety  or  equal  half  pt  of  all  the  divids  int  and  income 
which  shall  become  due  for  the  sd  trust  mos  stocks  funds  and 
secties  And  do  and  shall  during  the  jt  lives  of  the  sd  (/.  H.) 
and  (/.  W.)  retain  and  take  the  or.  moiety  or  half  pt  of  the  same 
divds  int  and  income  and  stand  and  be  possd  thof  Upon  trust 
for  the  separate  use  of  the  said  (/.  W.)  independently  of  him 
the  sd  (/.  H.)  And  in  case  the  sd  (7.  H.)  shall  die  in  the  life- 
time of  the  sd  (/.  W.)  then  from  and  after  the  death  of  the  sd 
(/.  H.)  Upon  this  further  trust  That  the  sd  {T.)  or  the  survor 
&c.  do  and  shall  permit  the  sd  (/.  W.)  and  her  ass  to  rece  and 
take  all  the  divds  int  and  income  which  shall  become  due  for 
the  sd  trust  mos  stocks  funds  and  secties  from  thenceforth 
during  her  natural  life  And  after  the  death  of  the  sd  (/.  W.) 
and  (7.  H.)  and  the  survor  of  them  Then  upon  trust  for  such 
children  as  the  sd  (7.  H.)  and  (7.  W.)  shall  jtly  appt  and  in  deflt 
of  apptmt  as  the  sd  (7.  W.)  if  she  survive  shall  appt  by  deed  or 
will  And  in  deflt  of  appmt  then  to  all  the  chn  equally  share 
and  share  alike  And  in  case  there  shall  be  no  chn  Then  upon 
this  further  trust  That  they  the  sd  {trustees)  or  the  survor  &c. 
shall  convey  and  assure  the  sd  freehds  and  copyhds  unless  sold 
in  the  mean  time  unto  and  to  the  use  of  the  sd  (7.  W.)  her  hrs 
and  ass  and  do  and  shall  assign  and  transfer  the  sd  psnl  este  to 
her  exs  ads  and  ass  And  it  is  hby  decld  and  agrd  That  in  the 
sd  settlement  shall  be  contd  a  provision  That  in  case  all  or  any 
pt  of  the  sd  freehds  and  copyhds  shall  be  sold  pursuant  to  the 
trusts  hinbefe  contd  then  after  such  sale  or  sales  shall  be  made 
the  money  arising  therefrom  shall  for  all  the  purps  of  the  in- 
tended settlement  and  agst  all  psns  to  be  intitled  to  any  bent 
under  the  same  be  considered  as  fully  and  eflectually  to  all 
intents  and  purps  as  if  the  money  arising  from  such  sale  or 
sales  had  been  settled  as  money  And  that  in  case  no  such  sale 
or  sales  as  afd  shall  be  made  or  as  far  as  the  same  sale  or  sales 
shall  not  extend  the  same  freehds  and  copyhds  shall  remain 
and  be  considered  as  real  este  And  also  a  declaration  that  psns 
having  trust  mos  shall  not  be  anse  for  the  trustees'  misapplica- 
tion thof  And  also  a  provision  enabling  trustees  to  apply  rents 
^c.  in  maintenance  and  advancement  of  childu     And  also  ^ 
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clause  of  indemnity  to  trustees  and  all  other  clauses  provisions  Xo.  LXV. 
leclons  and  agrts  usually  inserted  in  settlements  of"  a  like  kind.  Atlicuf! 
Til  witness  &c.  (see  ante,  No.  XLA'I.) 


No.  LXVI.  No.  LXVI. 

T.ijuilahle 

Ayreement  that  a  Person  shall  hold  Title  Deeds  as  a  Deposit      Mortgage. 
and  for  a  Mortgage  at  some  future  time. 

Ohs.  1.  It  is  a  rule  in  equity,  grounded  on  the  decision  of  Lord 
Thurlow,  in  RusseU  v.  Hussell,  1  B.  C.  C.  269,  that  a  mere  deposit 
amounts  to  an  equitable  mortgage ;  but  as  the  question  respecting 
the  intentions  of  the  parties  has  been  frequently  raised,  a  writing  is 
absolutely  necessary,  in  order  to  prevent  litigation. 

2.  A  mere  agreement  to  mortgage,  where  there  is  no  deposit  of 
title  deeds,  will  not  in  equity  defeat  the  legal  claims  of  other  parties, 
Finch  V.  WincJielsea  (E.),  1  P-  Wms.,  and  ought  not  therefore  to 
be  substituted  in  any  case  for  a  regular  mortgage. 

Articles  &c.  (see  ante,  No.  XLVI.)  Betn  {Borroicer)  of  kc. 
of  the  one  part  and  {Lender)  of  &:c.  of  the  other  part  Witness 
That  in  conson  of  the  sd  (Z.)  having  on  or  about  the  day 

of  instant  transferred  into  the  name  of  the  said  {B.)  the 

sum  of  £  3  per  cent.  Consolidated  Bk  Annties  the  property 
of  the  sd  (Z.)  for  the  accommodation  of  the  said  (-B.)  and  by 
way  of  loan  to  him  the  sd  {B.)  Hath  deposited  and  by  these 
prsts  Doth  declare  that  he  hath  deposited  with  the  sd  (Z.)  and 
in  his  hands  put  the  sevl  deeds  and  papers  mentd  or  enumerated 
in  the  schedule  to  these  prsts  being  deeds  and  papers  which 
relate  to  or  concern  the  title  of  all  that  piece  or  parcel  of  ground 
messuage  &c.  {parcels)  with  the  rights  members  and  appts  To 
the  intent  that  the  same  deeds  and  the  same  piece  or  parcl  of 
grnd  messe  &c.  and  the  fee-simple  and  inhance  thof  may  be  a 
secty  to  the  sd  (Z.)  his  exs  ads  and  ass  for  the  transfer  by  the 
sd  {B.)  and  his  exs  of  the  sum  of  £  3  per  cent.  Consolidated 
Bk  Annties  as  afsd  and  for  the  paymt  in  the  mean  time  by  the 
sd  {B.)  his  hrs  exs  ads  and  ass  to  the  sd  (Z.)  his  exs  &c.  of  the 
divds  which  would  have  become  payable  on  or  for  the  sd  sum 
of  £  3  per  cent.  &c.  if  standing  transferred  in  his  or  their 
names  And  the   said   {B.)  doth  hereby  agree  to  purchase  or 
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No.  LXVI. 
Equitable 
Mortsaae. 


No.  LXVII. 

Mortgage, 
(Interest). 


cause  to  be  purchased  the  sd  sum  of  £  3  per  cent.  Consld  Bk 
Aunties  and  transfer  the  same  and  pay  the  amount  of  the  inter- 
mediate divds  thereon  to  the  sd  (Z.)  his  exs  &c.  at  or  on  the 
times  hinbefe  apptd  for  the  transfer  and  paymt  thof  resply  with- 
out any  abatement  or  deduction  whatsr  And  moreover  if  th( 
sd  sum  of  £  3  per  cent.  &c.  and  amount  of  divds  should  re 
main  on  this  secty  at  any  time  after  the  day  of  next 

ensuing  then  he  the  sd  (B.)  his  hrs  exs  or  ads  shall  and  will  at 
any  time  thraftr  at  his  and  their  own  costs  and  chas  upon  the 
request  of  the  sd  (Z.)  his  exs  &c.  by  such  conveys  assignmts  i 
and  assurs  as  he  or  they  or  their  counsel  shall  in  that  behalf! 
advise  well  and  effectually  convey  the  sd  pee  or  pel  of  grd  niesse  i 
&c.  with  their  and  evy  of  their  appts  unto  the  sd  (Z.)  his  hrs  exs: 
&c.  free  from  all  incumbs  subject  nevss  to  a  provo  for  redemp- 
tion thof  to  be  contd  in  such  conveys  togr  with  all  or.  covs 
clauses  and  stipulons  as  are  usual  in  mortgs  of  a  like  kind.     In 
witness  Sec.  (see  ante,  No.  XLVI.) 


No.  LXVII. 

Agreement  in  a  Mortgage  for  Renewal  of  a  Lease,  and  that 
Mortgagor  will  take  4Z.  10s.  per  Cent,  for  his  Debt  on 
-prompt  Payment. 

That  he  the  sd  (mtgor)  his  hrs  exs  &c.  or  some  of  them  shall 
and  will  at  his  their  or  one  of  their  own  proper  costs  and  chas 
from  time  to  time  at  the  usual  and  accustd  times  for  the  renewal 
apply  to  and  obtain  from  the  Dean  and  Chapter  of  B.  a  lease  or 
leases  of  the  Ids  heredts  and  preses  mentd  and  intended  to  be 
resply  assignd  and  assurd  with  the  appts  for  a  furr  term  or 
terms  of  years  and  under  such  and  the  like  rents  covts  and 

agrts  as  are  reserved  and  contd  in  the  present  lease  so  made 
and  grtd  thof  as  afd  and  shall  and  will  from  time  to  time  and 
at  the  usual  times  for  such  renewals  as  afd  continue  to  apply 
for  the  like  new  lease  and  leases  durino-  and  so  lono-  as  the  sd 
sum  of  £  or  any  pt  thof  shall  remain  or  be  chgbe  upon  the 
sd  preses  And  also  that  he  the  sd  (mtgor)  his  hrs  exs  or  ads 
or  some  of  them  shall  and  will  well  and  tnily  pay  or  cause  to  * 
be  pd  unto  the  sd  Dean  and  Chapter  &c.  as  well  the  rent  re 
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served  bv  the  sd  indre  of  lease  and  the  rent  or  rents  to  be  re-     >>'o.  LXVII. 

Mortgage, 

served  by  any  future  lease  or  leases  as  all  and  evy  the  fine  or      (huereit). 
fines  chas  and  exps  of  such  renewal  or  renewals  as  afd  which 
sd  new  lease  or  leases  so  to  be  made  and  granted  of  the  sd  pres 
as  afd  shall  immly  upon  the  making  and  exting  thof  be  from 
time  to  time  assgnd  and  transfd  by  the  sd  {mtgor)  his  exs  ads 
or  ass  unto  the  sd  {mtgee)  his  exs  ads  or  ass  under  the  like 
covts  provos  and  agts  as  are  in  these  prests  expssd  and  contd 
of  and  concerning  the  sd  lease  and  preses  hby  assd  or  nientd  so 
to  be     And  moreovei^  that  in  case  the  sd  (mtgor)  his  hrs  exs  or 
ads  shall  decline  or  neglect  to  apply  for  and  obtain  such  new 
lease  or  leases  at  the  usual  and  accustomed  times  for  applying 
for  the  same  or  within  the  space  of  six  cal  mths  then  it  shall 
and  may  be  Iful  to  and  for  the  sd  (mtgee)  his  exs  ads  or  ass  to 
apply  for  and  obtain  the  same  from  the  Dean  &:c.  and  to  pay 
the  fine  or  fines  and  all  or.  the  chas  and  exps  of  such  renewal 
or  renewals  all  which  sd  fines  chas  and  exps  with  int.  for  the 
same  after  the  rate  of  £         for  every  100/.  for  a  year  from  the 
time  or  times  of  payg  or  advancing  the  same  shall  be  chagd 
upon  the  sd  preses  and  evy  pt  thof  so  reld  and  conveyed  by 
the  sd  (mtgor)  unto  and  to  the  use  of  the  sd  (mtgee)  and  his 
hrs  as  afd     A7id  that  no  pt  of  the  sd  manor  &c.  in  the  sd  indre 
of  lease  and  rele  and  in  these  prests  comprisd  shall  be  redeemed 
or  redeembe  by  the  sd  (mtgor)  his  hrs  &c.  or  any  of  them  but 
upon  paymt  of  all  and  evy  the  sum  and  sums  of  money  which 
shall  be  advanced  and  pd  by  the  sd  (mtgee)  his  exs  &:c.  for  obtg 
such  renewal  or  renewals  togr  with  int.  for  the  same  from  the 
time  or  times  of  advancement  thof  as  afd  as  of  the  sd  principal 
sum  of  £  and  int.  any  thing  thin  or  hin  in  any  wise  to 

contry  notwithstg  And  it  is  hby  decld  and  agrd  that  until  deft 
shall  be  made  of  or  in  paymt  of  the  sd  £  and  int.  or  of 
some  pt  thof  conty  to  the  afd  provo  and  condon  for  paymt  of 
the  same  it  shall  and  may  be  Iful  to  and  for  the  sd  (mtgor)  his 
exs  kc.  peaceably  and  quietly  to  hold  and  enjoy  the  sd  rectory 
&c.  mentd  and  intended  to  be  hby  assd  and  assurd  and  evy  pt 
thof  with  the  appts  and  to  rece  and  take  have  hold  and  enjoy 
all  and  evy  the  rents  bents  and  advants  thof  and  of  evy  pt  thof 
to  his  and  their  own  use  witht  any  let  suit  molestation  interrup- 
tion or  disturbance  of  or  by  the  sd  (mtgee)  his  exs  &c.  or  any  of 
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No.  LXVir. 
Mortgtige, 
(Inleieit). 


them  or  of  or  bv  any  l)sn  claiming  or  to  claim  by  from  under 
or  in  trust  for  him  or  them  or  any  of  them  and  witht  any  acct  to 
be  rendered  to  him  or  them  for  the  same  And  lastly  it  is  hby 
deed  and  agrd  by  and  betn  the  pties  to  these  prests  and  the  sd 
{mtgee)  for  himself  his  hrs  &c.  and  evy  of  them  doth  covt  and  pro- 
mise to  and  with  the  sd  (nitgor)  his  lirs  &:c.  that  if  the  sd  {mtgor) 
his  hrs  &c.  or  any  of  them  do  and  shall  from  time  to  time  well 
and  truly  pay  or  cause  to  be  pd  unto  the  sd  {mtgee)  his  exs  &c. 
int.  for  the  sd  sum  of  £  at  and  after  the  rate  of  £  pr  cent. 
pr  ann.  by  half  yrly  payrats  then  and  in  such  case  he  the  sd 
{mtgee)  his  exs  (fee.  shall  &c.  when  and  so  often  as  such  paymt 
is  made  as  afd  but  not  orwise  retain  and  abate  out  of  evy  sum 
so  pd  so  much  as  shall  reduce  the  rate  of  int.  for  the  sd  prin-  | 
cipal  sum  of  £  to  £4  \Os.pr  cent,  pr  ann.  or  shall  and  will  for 
such  time  take  int.  for  the  sd  principal  aftr  the  rate  of  £4  \Os.pr 
cent,  pr  ann.  the  afd  provo  for  paymt  or  any  or.  matter  or  thing 
to  the  contry  thof  in  anywise  notwithstg.  In  witness  kc.  (see 
ante,  No.  XLVI.) 


AGREEINIENTS  FOR  A  PARTITION. 


1 .  Partilio7i  hy  Parol,  ichcrc  good  or 

othencise. 

2.  Effect  of  a  Parol  Agreement  to  hold 

in  SeveruUi/. 


3.  Agreements  sometimes  iiecessart/. 

4.  Stipulations  as  to  Costs. 


Partition  by 
parol,  wliere 
good  or  oilier- 


Sect.  1.  At  common  law,  coparceners  might  make  partition  by  parol 
without  deed,  Litt.  s.  250 ;  also  tenants  in  common  might  make  par- 
tition by  parol,  if  they  afterwards  executed  the  partition  by  liveiy  of 
seisin.  A  parol  partition  between  joint-tenants  of  freeholds  was  not 
good.  Dyer,  350  b ;  Co.  Litt.  169  a ;  Cro.  Eliz.  95.  But  joint-tenants 
as  well  as  tenants  in  common  might  make  partition  of  a  tei'm  of  years 
witliont  deed,  Dyer,  350  b ;  Cro.  Eliz.  95.  The  author  of  the  "  Com- 
mentaries," and  after  him  Mr.  Cruise,  observe,  that  "  the  Statute  of 
Frauds  has  abolished  this  distinction,  and  made  a  deed  necessary  in 
all  cases."  It  is,  however,  the  more  general  opinion,  that  a  writing 
oidy  is  necessary  on  partition  by  coparceners,  and  a  writing  executed 
with  livery  of  seisin  by  tenants  in  common,  2Comm.  324;  4  Cm. 
Dig.  96,  s.  16;  Oaldeg  v.  Smith,  Ambl.  368;   AUnat  on  Part.  130. 
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In  the  case  of  joint-tenants,  a  deed  is  ahvaj-s  necessary  now  as  it  was       Partition. 
at  common  law,  ■whether   on  ])artition  of  corporeal  hereditaments, 
wliere  there  must  be  mutiiul  conveyances,  Johnson  y.  IVllson,  Willis, 
248,  or  on  the  partition  of  incoi-poreal  hereditaments,  where  an  agree- 
ment under  the  hands  and  seals  of  the  parties  is  held  to  be  sufficient, 

1  Ld.  Raym.  536,  537 ;  1  Salk.  43.  (As  to  partition  by  deed,  see 
further.  Partition.) 

2.  An  agreement  between  johit-tenants  to  hold  in  severalty  will  Effect  of  a  parol 
,     .  •,     ,  ii      •   •    X  i  .1     X  xi       •  '        7-    agieement  to 

operate  m  equity  to  sever  tnejomt-tenancy,  so  that  the  jitsaccrescenai,  hold  in  severalty. 

or  right  of  survivorship,  is  destroyed,  2  Comm.  185 ;  Bron-n  \. 
Raindle,  3  Ves.  jun,  256.  But  it  appears  that  a  mere  verbal  agree- 
ment will  not  be  sufficient ;    there  must  be  some  note  or  writing, 

2  B.  C.  C.  220;  1  Yern.  472 ;  2  Cru.  Dig.  513.  So  a  parol  agree- 
ment for  equality  of  partition,  put  in  execution  and  long  acquiesced 
in,  if  entered  into  by  parties  having  a  right  to  contract,  will  be  esta- 
blished in  equity,  Ireland  v.  R'tttle,  1  Atk.  542.  But  a  partition 
under  an  agreement  made  by  tlie  husbands  of  two  joint-tenants  Avill 
not  bind  the  inheritance  of  the  wives,  unless  they  be  parties  thereto, 
Ireland  v.  Rittle,  1  Atk.  542  ;  2  Cru.  Dig.  513.  A  parol  agreement 
to  make  partition  )•}■  the  guardian  of  an  infant  tenant  in  common 
will  be  binding,  if  confirmed  by  the  infant  after  his  coming  of  age 
by  granting  leases  or  otherwise,  Whalet/  v.  Da/cson,  2  Sch.  &  Lef. 
367.  Also  a  parol  partition  between  tenants  in  tail  will  be  binding 
on  the  issue,  2  Yern.  233.  But  it  appears  that  an  agreement  to 
make  partition  of  copyhold  lands  cannot  be  enforced  in  a  court  of 
equity,  if  it  be  made  without  the  privity  of  the  lord,  Oaklet/  v.  Smith, 
Ambl.  368;  S.  C.  Eden,  261. 

3.  Although  joint-tenants  and  tenants  in  common  are  compellable,  Agreements 
by  the  31  Hen.  8,  c.  1,  and  32  Hen.  8,  c.  32,  to  make  partition,  yet  cessary. 
this  will  not  obviate  the  necessity  for  an  agreement,  particularly  where 

delay  is  likely  to  arise  in  executing  the  partition. 

4.  It  was  formerly  held,  that,  in  the  absence  of  all  stipulation,  the  Stipulations  as 
expence  was  to  be  borne  equally  by  all  parties,  however  unequal  their 

interest,  ^t'orris  v.  Le  Neve,  3  Atk.  81 ;  Cornish  v.  Gest,  2  Cox's  Cas. 
27.  This  doctrine  appears,  however,  to  have  been  since  overruled, 
Cahnadij  v.  Calmadi/,  2  Ves.  jun.  568;  an  express  provision  on  this 
point  ought  therefore  to  be  inserted  in  the  agreement. 
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N0.LXVIII.  No.  LXVIII. 

Partition, 

{Joint-Tenants.)  Agreement  between  two  Joint-  Tenants  of  Freeholds  or 

Copyholds  to  make  Partition. 

Parties.  Articles  kc.  (see  ante,  No.  XLVI.)  Betn  A.  B.  of  &c.  of  the  one 

pt  and  C.  D.  of  &c.  of  the  or.  pt    Whe?^eas  luider  or  by  virtue  of 

the  last  will  &c.  (or  as  the  case  may  he)  the  sd  A.  B.  and  C.  D. 

Recital  of  seisin,  are  seised  to  them  and  their  hrs  in  equal  shares  and  proportions 

as  joint-tenants  in  possession  of  certain  messes  Ids  and  heredts 

Agreement  to      situate  at  (fec.     And  whereas  the  sd  A.  B.  and  C.  D.  are  desirous 

make  partition.    ^^  making  such  partition  thof  as  is  hinaftr  parlarly  expssd  Now 

these  presents  witness  and  each  of  them  the  sd  A.  B.  and  C.  D. 

doth  for  himself  resply  and  for  his  respive  hrs  exs  and  ads 

agree  with  the  or.  of  them  his  hrs  &c.  in  manner  following  that 

Part  of  the  pie-   is  to  say  («)  That  the  messes  &c.  situate  at  &c.  shall  henceforth 

to' the  mie'^ and    become  the  sole  property  of  the  sd  A.  B.  his  hrs  and  ass  and 

part  to  the  other,  ^he  &c.  of  the  sd  C.  D.  &c.     And  that  it  shall  be  referred  to 

{arbitrator)  of  &c.  to  settle  the  equivalent  in  money  or  orwise 

by  way  of  compensation  for  equality  of  partition     And  that  the 

sd  pties  will  stand  and  abide  by  the  judgment  of  the  sd  {arhi- 

Arbitrator  to       trator)     And  also  that  each  of  them  the  sd  A.  B.  and  C.  D.  shall 

lity  of  partition.'  ^^^  will  join  and  concur  (6)  in  making  and  doing  all  such  acts 

deeds  conveys  and  assurs  as  the  or.  of  them  his  hrs  or  ass  or  his 

or  their  counsel  shall  think  necessary  for  parting  and  severing 

the  sevl  messes  Ids  and  heredts  so  devised  to  them  the  sd  A.  B. 

Parties  to  exe-    and  C.  D.  and  for  conveyg  the  sd  messes  Ids  and  heredts  situate 

conveyances.      ^^  ^^'  ""^  sevlty  unto  the  sd  A.  B.  his  hrs  and  ass  and  the  sevl 

messes  Ids  and  heredts  situate  at  &c.  in  sevlty  unto  the  sd  C.  D. 

Partition  made  («)  If  the  pavtition  is  to  be  made  by  commissioners,  instead  of  this  and  the 
by  commission-  subsequent  clause,  say  "  That  a  partition  and  division  of  all  and  singular  the  sd 
leir  urn-  j^ggggg  j^jg  j^jj^j  heredts  into  two  separate  allotments  as  nearly  as  may  be  shall  be 
made  by  {one  commissioner)  of  &c.  a  commr  nominated  by  and  on  behalf  of  the 
sd  A.  B.  and  {other  commissioner)  of  &c.  a  commr  norninatcd  by  and  on  behalf 
of  the  said  C.  D.  or  by  the  umpire  to  be  chosen  by  them  And  that  the  said  (C.) 
or  their  umpire  shall  apportion  each  of  the  allotments  in  severalty  to  the  sd  A.  B. 
and  C,  D.  and  decide  what  sum  of  money  shall  be  pd  for  equality  of  partition  &c. 
And  also  that  each  of  them  the  sd  A.  13.  and  C.  D.  shall  and  will  join"  &c. 
{See  abot^e.) 

(b)  If  the  lands  be  copyhold,  say  "  By  the  licence  of  the  lord  or  lady  for  the 
time  being  of  the  sd  manor."     See  Obs.  2. 
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his  hrs  and  ass     And  lastly  that  the  costs  (a)  and  exps  of  the    No,  LXVlir. 
sd  conveys  and  assurs  shall  be  borne  and  pd  by 'the  psn  or  psns  {John-Tenants.) 
in  whose  favour  the  same  shall  be  made  and  extd  and  that  all  ^, 

Costs. 

or.  costs  and  exps  attending  the  sd  partition  shall  be  borne 
equally  betn  the  sd  pties.     In  witness  &c.  see  ante,  No.  XLVI. 


No.    LXIX.  No.  LXIX, 

Partition, 

Agreement  between  two  Joint-Tenants  to  hold  in  severalty.         (Severalty.) 

Articles  &c.  (see  No.  XLVI.)  Betn  I.  D.  of  &c.  of  the  one  pt 

and  C.  D.  of  &:c.  of  the  or.  pt  Whas  the  sd  I.  D.  and  C.  D.  have  Recital  of  co- 

for  many  yrs  exercised  and  carried  on  in  coptnship  the  trade  of  ^^'  "^'^"P' 

and  as  such  ptnrs  have  at  different  times  purchased  and 

acquired  the  sevl  freehd  and  leasehd  estes  mentd  or  referred  to 

in  the  sd  schedule  hereunder  written  or  hereunto  annexed  marked 

with  the  letters  A.  B.  and  the  same  have  been  purchased  and 

acquired  by  and  out  of  the  capital  or  stock  in  trade  on  acct  of 

the  sd  coptnship  or  jt  trade  and  they  are  beneficially  intitled  to 

the  same  estes  in  equal  shares  and  proportions     Aiid  ivhas  the  That  the  parties 
•  1,  ,.  P         ,.  ,,...  „,  ,    have  made  a  di- 

said  ptners  are  desn'ous  of  makmg  an  equaf  division  of  the  sd  vision. 
freehd  and  leasehd  preses  betn  themselves  and  for  that  purpe 
have  proceeded  to  make  a  valuation  thof  and  having  fully  con- 
sidered the  nature  and  tenure  of  the  different  estes  comprised  in 
the  two  schedules  and  the  value  thof  have  mutually  and  finally 
determined  and  agrd  that  the  estes  mentd  and  referred  to  in  the 
sd  schedule  marked  with  the  letter  A.  shall  from  the  day 

of  now  and  ensuing  be  considered  as  the  sole  and  exclusive 

este  and  property  of  and  shall  henceforth  be  held  in  sevlty  by 
the  sd  I.  D.  and  that  the  estes  mentd  in  the  schedule  marked 
with  the  letter  B.  shall  be  considered  as  the  sole  and  exclusive 
este  and  property  of  and  be  held  in  sevlty  by  the  said  C.  D. 
Now  these  presents  witness  That  in  pursuance  of  the  sd  agrt  Testatum. 
and  for  giving  effect  to  the  same  and  in  conson  of  the  agrt 
hinaftr  contd  on  the  pt  of  the  sd  C.  D.  he  the  sd  I.  D.  doth  I.  D.  covenants 

.  ,      ,  .  J  ^~,    -p..     to  convey  and 

hereby  for  himself  his  hrs  exs  and  ads  agree  with  the  said  C  D.  assure  to  c.  D. 
his  hrs  exs  and  ads  &c.  in  manner  following  that  is  to  say  "^  ^       ' 

(a)  As  to  the  costs,  see  sect.  4. 
M  2 
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No.  LXIX.  That  he  the  sd  I.  D.  and  evy  person  claiming  and  to  claim  by 
(SiW/'v!)  ^'oiii  through  or  under  him  or  them  shall  and  will  from  time  to 
~  "  time  and  at  all  times  hraftr  at  the  rease  request  and  at  the  costs 
and  chas  of  the  sd  C.  D.  his  hrs  exs  or  ads  make  do  and  exte  all 
such  acts  matters  and  things  assignts  conveys  and  assurs  in  the 
law  as  shall  be  requisite  and  necessary  for  assigning  conveying 
and  assuring  the  sevl  freehd  and  leasehd  heredts  referred  to  in 
the  schedule  marked  with  the  letter  B.  and  all  the  este  right  title 
and  int  of  him  the  sd  I.  D.  into  and  out  of  the  same  unto  and 
to  the  use  of  the  sd  C.  D.  his  hrs  exs  and  ass  according  to  the 
respive  nature  and  tenure  thof  as  he  or  they  shall  direct  or 
appt  so  that  for  the  making  or  doing  such  assurances  the  sd 
I.  D.  be  not  compelled  or  compellable  to  go  or  travel  from  the 

and  in  the  mean-  place  of  his  usual  residence  or  abode     Andfurr  That  in  the 

enjoyment.  meantime  and  until  such  conveys  assigts  and  assurs  shall  be 
made  or  exted  as  afd  it  shall  be  Iful  for  the  sd  C.  D.  his  hrs  exs 
ads  and  ass  from  time  to  time  and  at  all  times  hereafter  accord- 
ing to  the  respive  tenures  thof  peaceably  and  quietly  to  have 
hold  occupy  possess  and  enjoy  the  sevl  freehd  and  leasehd  estes 
specified  in  schedule  B.  and  to  rece  and  take  the  rents  issues 
and  profts  thof  from  the  day  of  18       for  his  and 

their  own  exclusive  use  and  bent  w  ithout  any  let  hinderance  or 
interruption  of  from  or  by  the  sd  I.  D.  his  hrs  exs  ads  and  ass 
or  any  or.  psn  or  psns  claiming  or  to  claim  by  from  through  or 

Further  tes-  under  him  them  or  any  of  them  And  these  prsts  furr  witness 
Ihat  m  conson  of  the  agrt  hinbefe  contd  on  the  pt  of  the  sd 

C.  D.  covenants  I.  D.  he  the  sd  C.  D.  doth  hby  for  himself  (fee.  covt  &:c.  with 
ocoiueyto  .   .  ^^^^  ^^  ^^^^  ^^  j   ^   ^^    .^^  manner  &c.  that  he  the  said  C.  D. 

and  evy  psn  &c.  at  the  rease  request  and  at  the  cost  and  chas 
of  the  sd  I.  D.  kc.  make  do  &:c.  for  conveying  assigning  and 
assuring  the  sevl  freehd  and  leasehd  heredts  mentd  and  referred 
to  in  schedule  A.  and  all  the  este  kc.  of  him  the  sd  C.  D. 
into  &c.  unto  and  to  the  use  of  the  sd  I.  D.  &c.  so  that  for  the 
making  &c.  the  sd  C.  D.  &c.  Andfurr  kc.  it  shall  be  Iful  for 
the  sd  I.  D.  kc.  without  any  let  kc.  of  or  from  the  sd  C.  D.  &c. 
In  loitness  kc.  see  ante,  No.  XLVI. 
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No.  LXX. 
T  w  Partition, 

l\o.  La  A.  {Distribution.) 

Agreement  between  Parties  in  titled  under  a  Will  to  make  equal 
Distribution. 

Ohs.  Agreements  of  this  kind,  Avliether  made  in  the  lifetime  of  the 
testator  or  after  liis  deatli,  are  binding  on  the  parties,  and  will  be 
supported  in  equity,  unless  the  devisee  is  restrained  by  the  tei'ms  of 
the  will  from  alienating  the  estate  devised  to  him,  Wethcved  v.  We- 
thercd,  2  Sim.  183;  recognizing  Bevldcy  v.  Xeidand,  2  P.  Wms. 
182 ;  Hohson  v.  Trevor,  ib.  291 ;  Ilarn-oodx.  Toohe,  1  Madd.  Chan. 
Pract.  cited  2  Sim.  192. 

This  Indre  of  five  pts  made  between  A.  B.  of  &;c.  of  the  first 
pt,  C.  D.  of  &:c.  of  the  second  pt,  E.  F.  of  cfcc.  of  the  third  pt,  G. 
H.  of  kc.  of  the  fourth  pt,  I.  K.  of  &c.  of  the  fifth  pt.  Whas  {a) 
{testator)  by  his  last  will  and  testament  duly  made  and  extd 
and  bearing  date  day  of  did  give  and  beqneath  all 

and  singular  his  goods,  chattels,  debts,  mos  and  all  or.  the  prsl 
este  and  eftects  of  him  the  sd  {testator)  unto  the  sd  {parties)  in 
the  sevl  shares  and  proportions  therein  mentioned  And  ichas 
doubts  have  ansen  as  to  the  intentions  of  the  sd  {testator)  as 
expssd  in  the  sd  will,  and  the  sd  {parties)  parties  hereto  are  de- 
sirous of  preventing  all  differences  and  questions  which  might 
arise  in  regard  thereto  JS^oiv  this  Indre  ivitncsseth,  and  it  is 
hby  decld  and  agrd  by  and  betn  the  pties  to  these  presents  that 
all  and  singular  the  goods  chattels  debts  mos  and  all  or.  the 
psl  este  and  effects  of  the  sd  {testator)  shall  be  divided  betn 
them  resply  and  their  respive  (6)  exs  and  ads  in  equal  shares 
and  proportions  share  and  share  alike,  notwithstanding  the  sd 
will  or  or.  testamentary  writing  of  him  the  sd  {testator)  be- 
queathing the  same  to  them  in  a  different  manner  [^or,  as  if  the 

(«)  If  the  agreement  be  made  in  the  lifetime  of  the  testator  recite  "  Whas 
{testator)  stands  seised  and  possessed  of  divers  freohd  and  copj  lid  cstes  and  also 
a  conse  psl  este  which  tlie  sd  {pties)  expect  to  be  given,  devised  or  bequeathed 
to  them,  and  in  case  lie  die  intestate,  then  the  sd  {pties)  or  one  of  lliem,  by 
descent,  b}'  the  Statute  of  Distribution,  or  by  surrender  or  the  custom  of  the 
manor,  or  by  some  or.  ways  or  means,  would  become  intitled  to  such  freehd  and 
copyhd  estes  and  the  psl  este  as  afd." 

(6)  If  there  be  any  real  este  say  "  hrs  exs  &c." 
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No.  LXX.  sd  (testator)  had  died  intestate]  («).  And  further  each  of  them 
(Dis'tribuiion.)  the  sd  (pties)  sevlly  for  himself  and  herself  and  his  and  her 
respive  hrs  exs  ads  and  ass  and  for  and  concerning  only  the 
acts  deeds  and  defts  of  himself  and  herself  resply  and  his  or 
her  respive  (hrs)  exs  &c.  covt  and  declare  to  and  with  each  of 
the  ors.  of  them  sevlly  and  his  or  her  (hrs)  exs  &c.  that  they  the 
sd  &c.  resply  and  their  respive  (hrs)  exs  &c.  shall  and  will  from 
time  to  time  (5)  when  and  as  often  as  they  resply  shall  be  there- 
unto required  by  any  or.  or  ors.  of  them  his,  her,  or  their  (hrs)  exs 
&c.  and  witht  any  recompence  or  conson  for  the  same,  but  at  the 
costs  and  chas  of  the  psn  by  whom  such  request  shall  be  made, 
do  and  exte  all  such  acts  deeds  and  assnmts  in  the  law  whatsr 
for  effectuating  sd  agrt  and  more  fully  and  completely  confirm- 
ing the  same  as  their  respive  counsel  shall  reasbly  advise  or 
require. 

In  witness  kc.  see  ajite,  No.  XLVI. 


AGREEMENTS  BETWEEN  PRINCIPAL  AND  AGENT. 


1.  Agent  when  authorized  b^  II  riti7ig, 

and  token  not. 
When  by  Deed  or  otherwise, 

2.  Agent   must   act  in    the   Name   of 

Principal. 

3.  Principal  bound  h>/  Acts  of  Agent. 

4.  Agent  not  to  exceed  his  Authority. 

5.  Agent  not  anstoer  able  for  Losses. 


6.  Credit  lohen  to  be  given  to  Agent. 

7.  Agent  cannot  bind  Principal  for 

his  own  Debt. 

8.  Duration  of  Contract. 

9.  Compound    Intei-est    allowed    to 

Agents. 
10.  Agents  not  Partners. 


Agent  vvlieti  Sect.  1.  By  the  Statute  of  Frauds,  29  Car.  2,  c.  1,  ss.  1, 3,  relating 

authorued  by      j^^  leases,  &c.,  an  ao;ent  must  be  authorized  by  writinc;  to  sifjn  any 

writing  and  '  '  o  J  t^  s  J 

when  not.  agreement,  but  by  the  fourth  section  an  agent  may  be  authorized  by 

(a)  If  it  be  so  agreed  in  the  lifetime  of  the  testator  say  "  And  further  that 
all  property  which  shall  be  given  at  any  time  or  times  hftr  to  any  or  either  of 
them  the  sd  {parties)  shall  for  all  the  purps  of  this  agrt  be  deemed  to  be  the 
property  of  the  sd  {testator)  to  be  so  divided  as  afd  and  the  same  or  the  value 
thof  shall  be  brt  into  hotchpot  and  accted  for  accding  to  this  agrt." 

(6)  If  the  agreement  be  made  in  the  lifetime  of  the  testator  say  "  After  the 
dcce  of  the  sd  (testator)."  An  agreement  of  this  kind  cannot  be  carried  into 
effect  until  the  death  of  the  testator,  and  therefore  a  party  is  not  guilty  of  laches 
who  waits  until  then,  before  he  asserts  his  right,  Wethered  v.  Wethered,  ub.  sup. 
see  Observation. 
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parol  to  treat  for  or  buy  an  estate,  1  Sugd.  V.  and  P.  186, 10th  ed. ;  and    Principal  and 

l)y  the  seventeenth  section  he  may  be  authorized  in  the  same  manner "^^  ' 

for  the  sale  of  goods.  But  in  every  case,  as  well  of  special  as  general 
agencies,  it  is  highly  expedient  that  the  limits  and  extent  of  the  agent's 
authority  should  be  defined  by  some  writing,  Mortloch  v.  JBuller,  10 
Ves.  310j  Daniel  V.  Adams,  Arabl.  495.  Formerly,  every  delega-  When  by  deed 
tion  of  authority  must  be  by  deed,  Co.  Litt.  48,  b;  1  Salk.  96;  but  °'  o^'^'^^^'^e- 
since  the  statute,  agreements  in  writing,  though  not  sealed,  are  said 
to  have  had  some  better  countenance,  Wheeler  v.  Newton,  Prec. 
Cha.  16;  but  a  power  to  make  or  to  take  livery  of  seisin,  or  to  do 
any  matter  which  concerns  the  freehold,  must  be  by  deed,  Co.  Litt. 
48,  b;  StreiyUtz  v.  Egglnton,  1  Holt,  141.  So  an  authority  to  exe- 
cute a  deed,  Harrhon  v.  Jackson,  7  T.  R.  209.  As  to  the  auctioneer 
being  the  agent  of  both  parties,  see  Dig.  p.  ii.  tit.  AucTiox;  alsojwsi, 
Auctions. 

2.  Generally  speaking,  an  agent  or  attorney,  who  has  authority  to  Agent  must  act 
do  an  act,  must  do  it  in  the  name  of  his  principal :  thus  the  execution  J,j  j^  ^  °  P""* 
and  deliveiy  of  a  deed  must  be  in  the  name  of  the  principal;  if  it  be 

the  execution  of  the  agent  only,  it  is  void  as  to  the  principal.  Moor, 
70;  but  the  form  of  words  used  in  the  execution  is  not  material, 
Wilks  V.  Bucks,  2  E.  144;  (see  further,  Appoixtmext,  Power  of 
Attorney.)  In  mercantile  transactions  there  is  this  difference  be- 
tween a  broker  and  a  factor,  that  the  latter  is  authorized  to  sell  in  his 
own  name,  but  the  former  is  not. 

3.  The  principal  is  bound  by  the  acts  of  the  agent  in  every  thing  Principal  bound 
which  falls  within  the  scope  of  his  authority,  IVebster  v.  Seekavij),  4  ^^^  g^ent 

B.  &  A.  352.  Care  ought  therefore  to  be  taken,  in  the  penning  such 
instruments,  that  they  should  not  give  an  authority  beyond  what  was 
in  the  contemplation  of  the  principal.  Thus,  when  a  broker,  who  is 
not  authorized  to  sell  in  his  own  name,  sells  without  disclosing  the 
name  of  his  principal,  he  acts  beyond  the  scope  of  his  authority,  and 
his  principal  is  not  bound  by  the  contract.  Baring  v.  Carrie,  2  B.  & 
A.  137. 

4.  A  factor  who  is  the  agent  in  a  foreign  country  of  a  merchant  Ageut  not  to 
residing  at  home,  or  e  contra,  is  mostly  authorized  by  a  letter  of  at-  ^^^^^^    nsau- 
torney,  and  must  pursue  his  commission  strictly,  Mai.  Lex  Mercat. 

81. 

5.  Where  power  is  given  to  the  factor  in  express  words,  as  is  Agent  not  an 
usually  done,  to  dispose  of  the  goods  as  if  they  were  his  own,  the  acts  j^^^^^^^'^  ^°^ 
of  the  factor  will  be  excused,  although  they  occasion  loss  to  the  prin 

cipal,  Beawes'  Lex  Mer.  47.  If  the  goods  which  come  to  his  hands 
receive  damage,  but  not  through  his  negligence,  the  principal  shall 
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I'liiici/jal  and 
Agent. 

Credit  when  to 
be  given  by 
aorent. 


Agent  cannot 
bind  principal 
for  his  own  debt. 


Duration  of 
conlract. 


Compound  io- 
icrest  allowed 
to  agent. 

Agents  not 
partners. 


bear  the  loss,  4  Co.  84.     So  likewise,  if  tlie  factor  be  robbed,  he  shall 
be  discharged  in  account  brought  against  him  by  his  principal,  ib. 

6.  A  bare  commission  to  sell  is  not  sufficient  power  for  the  factor 
to  give  credit.  Brown  v.  Stafou,  2  Chit.  Rep.  353;  and  by  the  ge- 
neral power  of  doing  as  if  it  were  his  own,  he  may  not  give  credit  for 
an  unreasonable  time,  2  Cha.  Ca.  57. 

7.  A  factor  cannot  bind  in  effect  the  property  or  the  goods  of  his 
principal,  liy  pledging  them  as  a  security  for  his  own  debt,  though 
there  is  a  formality  of  a  bill  of  parcels  and  a  receipt,  Stra.  1178.  And 
now  by  the  (3  G.  4,  c.  94,  s.  3,  it  is  provided  that  persons  taking  such 
goods  in  pledge  or  deposit  acquire  no  other  right  than  was  possessed 
by  the  person  pledging  the  same,  and  (by  s.  7)  that  agents  fraudu- 
lently pledging  the  goods  of  their  principals  are  deemed  guilty  of  a 
misdemeanor,  punishable  by  fourteen  years'  transportation,  see  further 
Dig.  p.  iii.  tit.  Principal  and  Agent. 

8.  An  agreement  with  an  agent  to  manage  a  concern  during  his 
life,  for  a  stipulated  salary,  gives  him  a  right  to  the  advantages  of  it, 
although  he  be  afterwards  discharged,  Ball  v.  Coggs,  1  B.  P.  C.  140; 
but  an  agent  is  not  to  employ  himself  in  the  affairs  of  another  during 
the  subsistence  of  the  appointment,  Thompson  v.  Haveloch,  1  Campb. 
527. 

9.  Where  an  agent  advances  money  for  a  principal,  interest  may, 
contrary  to  the  general  rule  of  law,  be  computed  upon  interest,  Bruce 
V.  Hunter,  3  Campb.  467. 

10.  Although,  generally  speaking,  a  perception  of  the  profits  will 
constitute  a  partnership,  yet  a  remuneration  made  to  a  traveller,  clerk, 
or  agent,  out  of  the  sums  received  by  or  for  his  master  or  principal, 
does  not  subject  him  to  the  liabilities  of  a  partner,  Benjamin  v. 
Portcus,  2  H.  Bla.  590;  Drtj  v.  Boswell,  1  Campb.  320;  Cheap 
V.  Cramond,  4  B.  &  A.  663. 


No.  LXXI. 

Brewer  and  Ma- 
naging Clerk. 


Clerk  agrees  to 
serve  for  a  term. 


No.  LXXI. 

Agreement  between  a  Brewer  and  a  Managing  Clerk. 

Obs.  Where  siicli  agreement  must  be  in  writing,  see  supra,  sect. 
1.     As  to  stamj),  see  ante  Agreement,  10. 

Articles  kc.  (see  ante,  No.  XL.)  Betn  {principal)  of  &c.  of  the 
one  pt  and  {clerk)  of  &c.  of  the  or.  pt  Witness  That  for  the  con- 
sons  hnaftr  contd  on  the  pt  of  the  sd  (P.)  he  the  sd  (C)  for 
himself  his  exs  &c.  doth  hby  covt  promise  and  agree  with  and 
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to  the  sd  (P.)  tliat  he  the  sd  (C.)  shall  and  will  henceforth  for     No.  LXXI. 
and  during  the  term  of  yrs  (a)  to  be  computed  from  the    „a„,„o^  Clerk. 

day  of  the  date  of  these  prsts  if  both  of  them  the  sd  (P.)  and 
(C)  shall  so  long-  live  become  be  and  continue  the  clerk  of  him 
the  sd  (P.)  in  his  trade  or  business  of  a  common  brewer  and 
shall  and  will  during  the  term  afd  give  up  his  wliole  time  and 
attention  to  the  same  in  managing  conducting  superintending 
and  improving  the  same  to  the  utmost  of  his  power  and  ability. 
And  also  shall  and  will  during  the  sd  term  do  and  perform  all  To  execute  the 
such  acts  matters  or  things  in  about  or  relating  to  the  sd  trade  principal ; 
or  business  as  he  the  sd  (P.)  shall  from  time  to  time  direct  order 
or  appt     Aiid  shall  not  nor  will  at  any  time  hraftr  without  the  to  keep  his  se- 
consent  in  writing  of  him  the  sd  (P.)  his  &:c.  divulge  or  make 
known  any  trusts  secrets  or  dealings  of  or  relating  to  the  sd 
trade  or  business  of  him  the  sd  (P.)     Aiid  also  that  he  the  sd 
(C.)  shall  and  will  during  the  sd  term  be  just  and  faithful  to  the  be  just  :.nd 
sd  (P.)  in   all  his  business  dealings  and  transactions  whatsr  ' 

A7id  shall  and  will  provide  and  keep  so  many  bks  of  acct  as  keep  books  of 
shall  be  necessary  wherein  he  shall  fairly  write  and  enter  all  mos 
reed  and  pd  and  all  goods  in  the  sd  trade  which  shall  be  bought 
or  received  sold  or  delivered  out  upon  credit  or  or  wise  and  the 
price  and  prices  at  which  the  same  shall  be  bought  or  sold  and 
all  or.  matters  and  accts  which  shall  be  necessy  to  manifest  the 
state  of  the  sd  trade  which  sd  bk  or  bks  of  acct  shall  always 
remain  and  be  kept  in  the  usual  office  or  place  of  carrying  on 
the  sd  trade     And  these  prests  furr  witness  That  in  conson  of  Principal  agrees 
the  covts  hinbefe  contd  on  the  pt  of  the  sd  (C.)  he  the  sd  (P.)    °  ^^^  ^^  ^'^' 
doth  hby  covt  and  agree  that  he  the  sd  (P.)  shall  and  will  yrly 
and  evy  yr  during  the  sd  term  of  yrs  determinable  as  afd 

well  and  truly  pay  unto  the  sd  (C.)  by  half-yrly  paymts  on  the 
day  of  and  the  day  of  the  clear  yrly 

sum  of  £         of  (fee.  witht  any  deduction  whatsr  the  first  half- 
yrly  paymt  thofto  be  made  on  the  day  of  J.wJ  shall  and  an  allow- 
and  will  always  yrly  and  evy  yr  during  the  sd  term  pay  {h)  to  ^i" o^ to  iL  gains 
the  sd  (C.)  over  and  above  the  yrly  sum  of  £         so  much  Iful  of 'be  trade, 
money  as  will  amount  or  be  equivalent  to  pt  of  the  clear  gains 

(«)  As  to  the  duration  of  the  contract,  see  ante,  sect.  7. 

{h)  As  to  the  perception  of  profits  by  way  of  remuneration,  see  ante,  sect,  II. 
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No.  LXXI. 

Brewer  and  Ma- 
naffiiis  Clerk. 


Principal  to  be 
at  liberty  to 
dismiss  clerls. 


or  profits  of  or  arising  from  the  scl  trade  or  business  so  to  be 
carried  on  by  the  sd  (C)  as  managing  elk  after  deducting  the 
sd  sum  of  £  and  all  or.  debts  and  dues  which  shall  be  pd  or 
payable  in  respect  of  the  sd  trade  and  also  all  losses  and 
dams  which  shall  happen  to  the  sd  trade  by  reason  of  bad  debts 
or  orvvise  And  also  in  case  of  the  death  of  either  of  them  the 
sd  (P.)  and  (C)  during  the  sd  term  shall  and  will  pay  unto  the 
sd  (C.)  his  exs  or  ads  a  proportional  part  of  the  sd  yrly  pay- 
ments so  covtd  to  be  made  to  him  as  afd  from  the  last  of  such 
respive  days  of  payment  next  preceding  his  dece  up  to  the  day 
of  his  dece  Andjinally  it  is  hby  decld  and  agrd  by  and  betn 
the  prties  hereto  That  it  shall  be  Iful  for  the  sd  (P.)  at  any  time 
to  determine  these  prests  upon  giving  unto  the  sd  (C.)  three 
mths'  notice  tliof  in  writing  and  on  the  expiration  of  the  sd  three 
mths  and  the  paymt  of  what  shall  be  due  unto  the  sd  (C)  evy 
article  clause  and  covt  hinbefe  mentd  shall  cease  and  be  void 
any  thing  liin  contd  to  the  contrary  in  anywise  notwithstg.  In 
witness  &c. 


No.  LXXII. 

Merchant  and 
Factor. 


No.  LXXII. 

Agreement  hetioeen  a  Merchant,  or  Manufacturer, 
and  a  Factor. 


Factor  agrees  to       Articles  &c.  Btu  (kc.  (see  ante,  No.  XLVI.)  Witness  That  for 
goods  on  sale,     the  consons  &c.  the  sd  {Factor)  for  himself  &c.  doth  covt  &c. 
that  he  the  sd  {F.)  shall  and  will  during  the  term  of  yr- 

from  the  date  of  these  prests  accept  and  take  into  his  charge, 
and  trust  all  such  goods  wares  and  merchandizes  as  he  the  sd 
{P.)  shall  send  and  consign  to  him  the  sd  {F.)  and  also  shall 
and  will  use  his  best  endeavours  to  sell  and  dispose  of  the  same, 
Factor  to  render  to  the  best  prft  and  advantage     And  also  that  he  the  sd  (F.) 

accounts  at  .  ^ 

staled  times;  shall  and  will  keep  a  true  acct  of  all  such  goods  as  the  sd  (P.) 
shall  from  time  to  time  consign  to  him  or  that  may  come  into 
his  hands  and  of  all  sales  barters  and  or.  transactions  concern- 
ing the  same  and  (a)  shall  evy  mths  make  true  paymt  and 


Factor  to  make         (")  If  the  factor  be  abroad,  say  ''And  shall  immly  remit  home  to  the  sd(P.) 
remittances.        all  nios  bills  and  or.  secties  reed  on  acct  of  such  sales." 
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delivy  unto  the  sd  (2-*.)  liis  &:c.  of  all  such  mos  secties  and  or.    No.  LXXii. 
things  as  shall  be  reed  l)y  the  sd  (F.)  for  the  sd  wares  and  mer-        Factor. 
chaudizes     And  at  the  expiration  or  sooner  determination  of  to^^)~ 
the  sd  term  shall  and  will  deliver  up  unto  the  sd  (P.)  all  such  unsold  goods ; 
goods  wares  and  merchandizes  as  shall  remain  unsold  in  the 
custody  of  the  sd  {F.)     And  also  that  the  sd  [F.)  shall  not  nor  not  to  give 

"  ,.  p  1  1        r     •  credit; 

will  give  credit  to  any  psns  or  psn  for  a  greater  length  oi  tmie 

than  mths  witht  the  consent  in  writg  of  the  sd  (P.)     And  °°t  i°  carry  ou 

"  any  other  trade. 

also  that  he  the  sd  (P.)  shall  not  during  the  sd  term  deal  or 

trade  as  a  factor  for  any  or.  person  for  the  buying  and  selling 

of  any  goods  wares  or  merchandizes  whatsr  (o?*  "  any  wares  or 

goods  of  a  like  kind,"  as  the  case  may  he)     And  the  sd  (P.)  in  Principal  agrees 

consoii  of  the  sd  agency  doth  hby  covt  promise  and  agree  with  yearly  salary. 

the  sd  (P.)  that  he  the  sd  (P.)  shall  and  will  (a)  pay  unto  the 

sd  (P.)  yrly  and  evy  yr  the  sum  of  £  so  long  as  he  shall 

continue  the  factor  of  the  sd  (P.)  under  the  present  agrt     In 

witness  &c.  (see  ante^  No.  XLVI). 


No.  LXXIII.  No.  LXXIII. 

P rnsecution  of 

Agreement  to  form  an  Association  for  the  Prosecution  of  o^emiers. 

Offenders. 

Articles  kc.  (see  ante,  No.  XLVI.)  Betn  A.  B.,  C.  D.  and 
E.  F.  of  the  one  pt  and  the  other  psns  whose  names  are  here- 
unto subscribed  of  the  or.  pt  &c.  Whas  robberies  and  felonies 
have  of  late  become  very  daring  and  frequent  within  the  town- 
ship of  in  the  county  of  and  the  neighbourhood 
thof  and  it  is  deemed  absolutely  necessary  to  enter  into  an 
association  for  the  prosecuting  of  offenders     Now  we   whose  Parties  mutual- 

Iv  3'^ I GG  to 

names  are  hto  subscribed  do  hby  each  for  himself  and  herself  a'ssis"  in  bring- 
promise  and  agree  with  and  to  the  others  of  them  That  we  will  jufti°ce^°  ^^^ '° 
use  our  utmost  and  best  endeavours  to  apprehend  all  and  evy 
psn  and  psns  whomsr  who  shall  be  guilty  of  or  commit  any 

(«)  Or,  if  it  be  so  agreed,  say,  '•'  shall  and  will  allow  the  sd  (f .)  his  exs  or  ads 
tbe  sum  of  £  for  every  100  pounds'  worth  of  goods  sold  and  so  in  proportion 
for  any  less  sum  than  100/.  by  way  of  commission  And  also  the  annual  sum  of 
*        by  way  of  salary  for  his  trouble." 
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No.  LXXIII.  robbery  burglary  larceny  felony  or  or.  criminal  offence  agst  the 

Prosecution  of  .         n  r  ^  i      p 

Offenders. '  psn  Or  property  01  us  or  any  or  us  or  by  means  whot  we  or  any 


of  us  or  of  our  property  shall  be  affected  or  injured     And  shall 
lo  auiliorize        and  will  prosecute  to   conviction  all  such  offenders     And  for 

certain  attornies     ,  i       i  i  •  i  i**-    itt  i 

to  prosecute;  that  purpe  we  do  hby  nommate  appt  and  empower  M.  W.  and 
C.  H.  atties  at  law  or  either  of  them  but  nevertheless  under  the 
direction  and  control  of  the  committee  hnaftr  mentd  to  take  and 
use  all  Iful  ways  and  means  to  prosecute  convict  and  bring  to 

lo  ofler  rewards  justice  all  and  evv  such  offender  or  offenders     And  we  agree 

for  detecting        "  .      -^        ,  .... 

ofl'enders,  for  the  better  discovering  and  bringing  to  justice  of  such  offend- 

ers that  we  will  give  such  reward  to  any  psn  or  psns  who  shall 
inform  and  give  evidence  agst  such  offender  or  offenders  as 
shall  be  thought  proper  by  tlie  committee  to  be  constituted  as  j 

and  procure  a      hnaftr  mentd     And  in  case  it  shall  be  necessary  that  we  will 
pardon  for  ac-  ,  p  i  /• 

complices,  i^sc   our  Dcst  endcavours  to   procure    a    free   pardon    tor   any 

accomplice  or  accomplices  who  shall  be  concerned  in  any  of  the 

offences  afd  and  shall  make  a  full  discovery  and  give  evidence 

thof  so  that  one  or  more  of  such  or.  offender  or  offenders  may 

be  convicted  and  brought  to  justice  on  such  information  and 

and  to  subscribe  discoveiy     (a)  And  for  the  puriis  afd  we  do  hbv  furr  aoree  for 

for  defraying  J       ^    ■'  II  .  o 

the  cxpences ;     the  present  to  advance  and  subscribe  the  sum  of  shillings 

to  defray  the  expences  of  prosecutions  and  rewards  and  such  or. 
necessy  and  incidental  exps  as  shall  or  may  be  incurred  thby 
and  also  from  time  to  time  whenever  required  to  advance  and 
subscribe  such  furr  sums  of  money  for  the  purps  afd  as  the  sd 
committee  shall  deem  expedient  in  that  behalf  And  that  all 
the  costs  chas  rewards  and  exps  whatsoever  which  shall  be 
incurred  and  sustained  in  any  manner  in  or  about  the  prose- 
cution of  such  offenders  and  in  carrying  this  agrt  into  effect 
shall  be  pd  out  of  the  sd  subscription-funds  which  shall  be 
lodged  in  the  hands  of  I.  H.  and  Co.  bankers  for  the  purps  afd 

to  elect  acorn-    And  it  is  hby  mutually  agrd  by  and  betn  the  pties  hto  that  any 

mitlee  annually. 

(fl)  If  the  expences  are  to  be  raised  by  a  rate,  say,  "  And  for  the  purps  afd  we 
hby  agree  that  all  costs  chas  and  exps  whatsr  which  shall  be  incurred  and  sus- 
tained in  any  manner  in  or  about  tlic  prosecution  of  such  offenders  and  carrying 
the  present  agrt  into  effect  shall  be  pd  and  raised  by  us  and  evy  of  us  jtly  by  an 
equal  and  proportional  pound  rate  and  assessment  in  proportion  to  theyrly  value 
of  the  messes  Ids  tents  and  hercdts  by  us  resply  held  and  occupied  within  the 
said  township  according  to  the  value  at  which  the  saine  are  rated  for  the  relief  of 
the  poor  within  the  same  township."' 
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five  of  the  s^ame  pties  to  be  elected  aiuuially  out  of  the  whole    No.  LXXDI. 

1111  Prosecution  oj 

number  at  a  meeting  to  be  convened  for  that  purpose  shall  be  offenders. 
a  committee  for  the  time  being  who  shall  have  the  sole  managt 
and  diron  of  the  association  which  sd  committee  is  hby  autho- 
rized and  empowered  to  make  such  furr  and  or.  orders  and 
regulations  for  effecting  the  purps  afd  as  they  or  three  of  them 
shall  deem  expedient  and  necessary  Provided  always  that  this 
association  shall  extend  only  to  psns  and  property  residing  and 
being  within  the  sd  township  and  neighbourhood  and  five  miles 
thof  and  not  elsewhere  any  thing  hnbefe  contd  to  the  contrary 
thof  in  anywise  notwithstg  (a)  As  icitness  our  hands  this 
day  of  18 


AGREEMENTS  FOR  THE  SALE  AND   PURCHASE  OF 

ESTATES. 


1.  Agreement  must  he  in  Writing. 

2.  Agreement  when  void  or  otherwise. 
Construction  of  Agreements  for  Sale. 

3.  Stipulation  as  to  the  Title. 

4.  As  to  necessarv  Parties. 

5.  As  to  subsisting  Leases. 
G.   Consideration. 

7.  Expence  of  preparing  Convei/ance. 


8.   Consequences  of  the  Contract. 

Representatives  of  Vendor  must  com- 
plete Contract. 
Liability  of  Purchaser. 
Purchaser   intitled  to   intermediate 

Profits. 
Time  of  the  Essence  of  the  Contract- 
.  Penal  Clause. 


Sect.  1.  By  the  Statute  of  FraiKb,  an  agreement  for  the  sale  of  Agreement  must 
an  estate  of  any  lands,  tenements,  or  hereditaments,  or  any  interest  in  ^'"  ^^"  '°°' 
or  concerning  the  same,  will  not  be  binding  imtil  it  is  reduced  into 
^vriting,  even  although  a  deposit  has  been  paid,  Blagden  v.  Brad- 
hear,  12  Ves.  466 ;  but  a  note  or  letter  will  take  a  case  out  of  the 
statute.  Ford  v.  ComjiUn,  2  B.  C.  C.  32.  An  agreement  for  the  sale 
of  timber  or  potatoes  growing  upon  the  land  has  been  held  not  to  be 
within  the  statute,  because  they  are  mere  chattels,  and  the  contract 


(a)  Also  add,  if  necessary,  "  Provided  furr  that  if  any  of  us  whose  names  are 
hereunto  subscribed  shall  at  any  time  hrnftr  leave  and  depart  from  the  sd  town- 
ship and  shall  not  hold  occupy  or  enjoy  any  messes  Ids  tents  or  hereds  within  the 
same  township  then  we  so  departing  shall  be  immly  discharged  from  this  agrt  on 
paying  up  his  her  or  their  proportion  of  expence  thus  incurred  (if  any)  in  carrying 
into  effect  the  purps  of  the  sd  association," 
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Sale  of  an      does  iiot  confer  any  exclusive  right  to  the  land  for  a  time,  Hob.  173; 
^'^''^'-        Ld.  Raym.  182 ;  Parher  y.  Sfanniland,  11  E.  362;  Emmersony. 


HeeVis,  2  Taunt.  38.     When  there  is  an  agreement  for  the  sale  of  real 

and  personal  property  together,  it  is  hekl  to  be  an  entire  contract ; 

and  if  void  as  to  the  land  will  be  void  in  toto,  Coohe  v.  Tovibs,  2  Anst. 

425;  see  further  1  Sugd.  V.  &  P.  142,  et  seq.  10th  edit.;  also  Dig. 

p.  ii.  tit.  Frauds  (Statute  of). 

Agreement  2.  An  agreement  for  a  sale  ought  to  be  drawn  with  great  care,  so 

when  void  or      ^^  ^^  contain  evcrv  important  particular.     Nothing  can  be  added  by 
otherwise.  ^         r  ...  . 

parol  evidence  to  supply  an  omission  in  an  agreement  after  it  has  i 

been  correctly  reduced  into  writing,  provided  it  was  drawn  according 
to  the  intention  of  the  parties  at  the  time,  Omerod  v.  Hardman,  5 , 
Coustruction  of   Yes.  730.     Neither  in  th(!  construction  of  aoreements  will  the  acts  of 
a^ak'"^"^^  ""^     ^^^  parties,  tending  to  show  their  own  conception  of  the  meaning,  be 
taken  into  consideration,  Clifton  v.  IVahnesle)/,  5  T.  R.  564;  Iggul- 
den  V.  Mai/,  7  E.  237 ;  9  Yes.  325 ;  see  further  as  to  how  far  parol 
evidence  is  admissible  to  vary  or  annul  written  agreements,  1  Sugd. 
Y.  &  P.  chap.  iii.  sect.  viii.  ix. ;  Dig.  p.  ii.  tit.  Frauds  (Statute  of). 
Stipulation  as  3.  Notwithstanding  the  usual  clause,  "  Provided  the  title  be  ap- 

to  t  le  til  e.  proved  by  the  purchaser's  counsel,"  yet,  if  it  appear  to  a  Court  of 

Equity  to  be  good,  a  purchaser  will  be  bound  to  complete  the  con- 
tract, although  it  may  be  objected  to  by  his  counsel,  Lewis  v.  Lech- 
mere,  10  Mod,  505 ;  Camfield  v.  Gilbert,  4  Esp.  221 ;  unless  it  be 
otherwise  expressly  stipulated  by  the  parties. 
As  to  necessary  4.  As  to  the  words  "  necessary  parties,"  usually  inserted  in  agree- 
parties.  ments,  they  are  particularly  important  when  the  estate  is  purchased 

of  trustees  or  executors,  as,  without  such  stipulation,  it  appears  that  a 
purchaser  cannot  insist  on  any  of  the  cestui  que  trusts  being  parties, 
nor  upon  any  other  covenants  from  the  trustees  or  executors,  except 
that  they  have  not  incumbered,  Wahemany.  Duchess  of  Rutland. 
3  Yes.  236,  505. 
As  to  subsisting  5.  If  a  person  contract  for  the  purchase  of  an  estate  with  notice  of 
'^^^^^'  a  subsisting  lease,  he  will  be  considered  conusant  of  the  contents  of 

the  lease,  and  be  bound  by  his  contract,  although  such  lease  should 
contain  covenants  contrary  to  the  custom  of  the  country.  A  purchaser 
ought  therefore  either  to  inspect  the  lease,  or  obtain  a  covenant  from 
the  vendor,  that  it  contains  such  covenants  only  as  are  justified  by  the 
custom  of  the  country,  Taylor  v.  Stibbert,  2  Yes.  jun.  440;  3  Sugd. 
V.  &  P.  440,  10th  edit. 
Consideration.  6.  The  consideration  in  an  agreement  for  the  sale  of  an  estate  mu- 
be  either  certain  or  reducible  to  a  certainty.  A  contract  for  the  sak 
of  an  estate  at  so  many  years'  purchase,  or  at  so  much  per  acre, 
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instead  of  a  specified  sum,  has  been  deemed  a  suflftcient  certainty  of      Sale  of  an 
price,  Milnes  v.  Gery,  14  Ves.  408 ;  Shannon  v.  Bradstreet,  1  Sch.   ^_f^-  ^ 
&  Lef  73. 

7.  The  cxpence  of  j^reparing  a  conveyance  must,  according  to  the  Expence  of 

established  practice  of  the  profession,  be  borne  by  the  purchaser,  if  P'^paring  con- 
,  .  .      ,     ,  J  I  '        veyance. 

there  is  no  express  stipulation  to  the  contrary,  2  Ves.  jun.  155.     And 

it  appears  also  now  to  be  decided,  tliat  he  must  prepare  and  tender 

the  conveyance  to  the  vendor,  Baxter  v.  Leivis,  Forr.  61 ;  1  Sugd. 

V.  &  P.  376,  lOth  edit.     But,  as  this  is  a  doubtful  matter,  it  ought 

to  be  expressly  stipulated  in  the  agreement.     Where  a  term  has  once 

been  assigned  to  attend  the  inheritance,  and  a  purchaser  wishes  it  to 

be  again  assigned,  it  is  apprehended  that  it  ought  to  be  done  at  his 

expence,  but  the  title  must  be  deduced  at  the  expence  of  the  vendoi-, 

3  Sugd.  V.  &  P.  10th  edit.  9. 

8.  Where  an  agreement  has  been  entered  into  to  sell  an  estate,  the  Consequences 

heirs  of  the  vendor  are  bound  by  the  contract,  although  not  expressly  of  the  contract. 

named.  Gill  v.  Vermndeti,  2  Freem.  199.     And  now  by  11  G.  4  &  I  Representatives 

W.  4,  c.  60,  s.  16,  the  representatives  of  any  deceased  vendor  are  to  be  °^  ''f  eased 
.        ,         n      ,1  ,  „  ,  ,  vendor  must 

trustees  tor  the  purchaser  after  a  decree  for  a  specific  performance ;  complete  con- 

so  likewise  persons  iuAvhose  names  purchases  are  made  ;  so,  by  s.  17,  '''^^"*' 
tenants  for  life  &c.  of  estates  devised  in  settlement  may  be  directed  to 
convey  after  a  decree  for  specific  performance;  and  by  1  W.  4,  c.  65 
s.  27,  committees  of  lunatics  may  convey  in  performance  of  cove- 
nants under  direction  of  the  Lord  Chancellor,  see   Dig.  p.  ii.  tit. 
CouBTS  (Equity).     So  h  purchaser,  being  considered  in  equity  to  Liability  of 
be  owner  of  the  estate  from  the  time  agreed  on  for  completing  the  P"'chaser. 
contract,  is  liable  to  any  loss  which  may  happen  to  the  estate  between 
the  agreement  and  the  execution  of  the  conveyance,  Paine  v.  Meller^ 
6  Ves.  349;  1  Sugd.  V.  &  P.  277,  10th  edit.     If,  therefore,  the  sub- 
ject of  the  contract  be  that  which  may  be  destroyed  by  fire,  it  is 
prudent  to  stipulate,  either  that  the  purchaser  should  insure,  or  that 
Oie  vendor  should  keep  on  the  insurance.     By  the  same  rule,  a  pur-  Purchaser  in- 
chaser  will  be  intitled  to  any  benefit  Avhich  may  accrue  to  the  estate  titled  to  imer- 
n  the  intermediate  time ;  as  if  a  person  agree  to  give  an  annuity  for  ™^  '^  ^  ^^° 
the  life  of  the  vendor,  or  other  contingent  consideration  for  an  estate, 
and  the  vendor  die  before  the  conveyance  is  made,  the  purchaser  will 
be  intitled  to  a  specific  performance  of  his  contract,  unless  it  be 
xpressly  stipulated  to  the  contrary,  Mortivierv.  Capper,  1  B.  C.  C. 
156;  Jackson  v.  Lever,  3  ib.  605;  9  Ves.  246.     Another  conse- 
pience  of  the  general  rule  in  equity,  that  what  is  agi-eed  to  be  done 
s  considered  to  be  done,  is,  that  the  purchaser  who  contracts  for  the 
purchase  of  an  estate  will  be  intitled  to  the  rent,  and  the  vendor  to 
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Penal  clause. 


interest  for  liis  money,  nntil  the  execution  of  tlie  conveyance,  Setoit 
V.  Slade,  7  ^'es.  274.  But  as  the  rate  of  interest  to  be  paid  by  tht 
purchaser  is  not  fully  settled,  and  frecpient  disputes  arise  on  account 
of  the  delays  on  one  side  or  the  other,  it  seems  desirable  that  these 
points  should  be  determined  by  some  express  stipulation,  Sugd.  Y. 
&  P.  Append.  No.  \I.  Anotlier  consequence  of  the  rule  above  men- 
tioned is,  that  an  agreement  to  surrender  copyhold  lands  will  operate 
to  bar  the  widow's  free-bench,  although  the  husband  die  before  the 
surrender  is  jjerfected,  Jlinton  v.  Hbiton,  2  Yes.  631;  St'orvn  \. 
Raindle,  3  Yes.  jun.  256  j  but  as  to  dower,  see  Dower.  In  sales 
by  private  agreement  it  is  usual  to  fix  a  time  for  completing  the 
contract.  This  is  of  importance,  as  it  is  now  held  (contrary  to  former 
decisions)  that  time  is  of  the  essence  of  the  contract.  Levy  v.  L'nido, 
3  Mer.  84. 

9.  As  to  the  penal  clause  veiy  frequently  inserted  in  agreement? 
of  this  kind,  see  ante,  Agreements,  sect.  8;  see  also  further,  j^o*^^, 
Purchases. 


Sale  of 
Freehold. 


Parties. 


to  sell, 


Xo.  Lxxiv.  No.  LXXIV. 

Agreement  for  the  Sale  of  a  Freehold  Estate. 

Articles  Sec.  (see  a7ite,  No.  XLVI.)  Betn.  {Vendor)  of  &c.  for 
himself  his  hrs  (a)  exs  and  ads  of  the  one  pt  and  (Purchaser)  of 
Vendor  agrees  &c.  for  himself  &c.  (&)  of  the  or.  pt  Witness  That  the  sd  ( V.)  doth 
hby  agree  with  the  sd  (P.)  to  sell  to  him  the  sd  (P.)  All  those 
messes  Ids  8cc.  (parcels)  with  tlie  a})pts  for  the  sum  of  £  (c) 
to  be  pd  at  the  time  and  in  the  manner  hraftr  expssd  And 
that  he  the  sd  ( V.)  shall  and  will  within  weeks  from 

the  date  hereof  at  his  own  expence  furnish  the  solicitor  of  the 
sd  (P.)  with  a  full  and  satisfactory  abstract  of  the  title  of  him 
the  sd  (V.)  to  the  whole  of  the  sd  preses  And  will  also  at  hi- 
own  expence  deduce  a  clear  title  thto     And  also  that  he  the 


to  furnisli  ab- 
stract of  title ; 


that  necessary 
parlies  shall 
join  in  executing 
conveyance. 


(a)  As  to  the  word  "  licirs'  see  a)>te,  Agreements,  Pref.  sect.  2. 

(b)  Or,  "  by  his  attorney  or  agent." 

(c)  Or,  if  it  be  so  agreed,  say,  "  after  the  rate  of  yrs  purchase  according 
to  the  present  annual  value  of  ."  Or,  "  for  an  annuity  or  clear  yearly 
sum  of  £  payable  to  the  sd  (V.)  during  his  life  by  half-yrly  payments 
on  the  day  of  and  the  day  of  and  to  be  chagd  on  the 
sd  preses  and  furr  seed  by  the  bond  of  the  sd  (P.)  with  a  warrant  of  attorney 
for  entering  up  judgmt  thon."     As  to  the  consideration,  see  a)}te,  sect.  G. 
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sd  (F.)  or  his  hrs  and  all  or.  necessary  (a)  pties  shall  and  will    No.  LXXiv. 

.  J .  Sale  of 

on  or  before  the  day  of  next  ensuuig(o)   on       Freeholds. 

receiving  from  the  sd  (P.)  his  exs  or  ads  the  sum  of  £ 

at  the  request  costs  and  chas  of  him  the  sd  (P.)  his  exs  &c. 

exte   a   proper   conveyance   for   conveying   and   assuring   the 

inhance  and  fee-simple  of  and  in  the  sd  messes  Ids  and  heredts 

with  the    appts  unto   the  sd  (P.)  his  hrs   and  ass  free  from 

incunibs(c).     In  conson  whof  the  sd  (P.)  hby  agrees  with  the  Purchaser 

agrees  to  pay 

sd  (V.)  That  provided  the  counsel  of  the  sd  (P.)  shall  approve  purchase- 

of  the  title  of  the  sd  {V.)  to  the  sd  preses  he  the  sd  (P.)  his  '^""^y* 

hrs  exs  ads  or  ass  on  the  exon  of  such  conveye  as  afd  shall  and 

Vvill(c?)  pay  the  sd  sum  of  £  unto  the  said  (F.)  his  exs 

or  ads  (e)     And  it  is  hby  furr  agrd  by  and  betn  the  sd  ( V.)  and  Conveyance  at 

(P.)  that  the  said  conveye  shall  be  prepared  by  and  at  the  peace.* 

expence  of  the  sd  (P.)  except  a  release  of  incumbrances  or  an 

assignment  of  outstandg  terms  if  not  before  assigned    And  that 

the  same  shall  be  settled  and  approved  of  on  the  pts  of  the  sd 

(V.)  and  (P.)  by  their  respive  counsel     And  that  each  of  them 

the  sd  (V.)  and  (P.)  shall  pay  the  fees  of  his  own  counsel     And  V^endor  to  pay 

that  the  rates  taxes  and  outgoings  paye  for  or  in  respect  of  the  -yg^  jg' 

sd  preses  to  the  day  of  shall  be  discharged  by  the 

sd  (F.)  his  exs  and  ads     And  also  that  the  sd  (P.)  his  hrs  or  Purchaser  to 

ass  shall  have  rece  and  take  the  rents  and  profits  of  the  sd  ^^  {J^J^^  the 

same  day. 


(a)  As  to  necessary  parties,  see  ante,  sect.  4. 

(b)  If  the  consideration  be  an  annuity,  say,  "  on  having  the  sd  annty  seed  to 
the  sd  (F.)  in  manner  as  afsd." 

(c)  If  there  be  subsisting  leases,  and  if  it  be  so  agreed,  say,  "  except  only 
leases  at  rack-rent  not  exceeding  years  and  containing  only  usual 
covenants,"  see  ante,  sect.  3. 

(d)  If  the  consideration  be  an  annuity,  say,  "  well  and  effectually  grant  the 
sd  annty  or  clear  yrly  sum  of  £  unto  the  sd  (V.)  and  secure  tlie  same 
upon  the  preses  in  manner  as  afd." 

(e)  If  thei'e  be  timber  to  be  taken  at  a  valuation,  say,  "  And  shall  and  will 
also  pay  for  all  the  timber  growing  on  the  sd  este  such  sum  of  money  as  the 
same  shall  be  valued  at  by  two  indifferent  persons  to  be  chosen  the  one  by  the 
sd  (F.)  and  the  other  by  the  sd  (P.)  or  an  umpire  to  be  chosen  by  them  In 
which  sd  valuation  it  is  agrd  that  all  trees  which  shall  be  of  the  value  of 

or  upwards  shall  be  accounted  timber   And  in  case  it  shd  be  necessy  to  postpone 
the  valuation  until  the  fall  of  the  leaf  that  the  sd  (P.)  shall  give  to  the  sd  (F.) 
a  bond  in  a  sufficient  penalty  conditioned  for  the  paymt  of  the  sum  at  which  the 
sd  timber  shall  be  valued  within  one  calr  mth  after  such  valuation." 
VOL.  I.  N 
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messes  and  preses  from  the  day  of  next  ensuing 

for  his  and  their  own  proper  use  And  (a)  if  the  sd  conveye 
shall  not  be  exted  by  the  necessy  pties  and  the  sd  purchase- 
money  not  pd  on  or  before  the  sd  day  of  then  the 
sd  (P.)  shall  from  the  same  day  pay  interest  for  the  sd  pur- 
chase-money {b)  at  the  rate  of  £  per  cent,  per  ann.  And 
furr  that  any  trifling  error  or  omission  which  may  appear  to 
have  been  made  with  respect  to  the  quantity  or  or.  description 
of  the  sd  preses  [so  that  the  same  be  not  essentially  different 
in  quality  from  those  herein  described]  shall  not  vacate  the 
contract  but  a  reasone  abatement  shall  be  made  by  the  sd  (V.) 
his  exs  &:c.  And  furr  that  any  loss  or  damage  which  may 
happen  to  the  sd  preses  by  fire  or  otherwise  or  any  benefit  (c) 
which  may  accrue  to  it  between  the  date  of  these  prsts  and  the 
completion  of  the  purchase  shall  not  in  anywise  affect  or  vacate 
this  contract  {d)     In  witness  Sec,  see  ante,  No.  XLVI. 


No.  LXXIV. 

Another  (short 
Form). 


Time  the  es- 
sence of  the 
contract. 


day  of 


No.  LXXIV.— 2. 

Another  {short  Form). 

Memorandum  of  an  agreement  made  the 
Betn  &c.  The  sd  (V.)  in  conson  of  the  sum  of  £  of  Iful 

money  of  Gt   Brit  to  be  pd  to  him  by  the  sd  (P.)  and  also  of 
the  covt  as  hnafter  mentd  doth  agree  with  the  sd  (P.)  that  he 


(a)  Or,  if  it  be  so  agreed,  say,  "  And  if  the  sd  (  V.)  shall  not  deliver  an  abstract 
of  his  title  to  the  sd  (P.)  or  his  solicitor  befe  the  expiration  of  one  calr  mth  from 
the  date  hof  or  if  in  the  opinion  of  the  counsel  of  the  sd  (P.)  he  the  sd  (  V.) 
shall  not  deduce  a  good  and  marketable  title  to  the  whole  of  the  sd  preses  then 
in  either  of  these  cases  this  present  contract  shall  at  the  option  of  the  sd  (P.)  be 
to  all  intents  and  purps  void  and  all  rease  exps  incurred  by  him  in  investigating' 
the  title  shall  he  borne  by  the  sd  (  V.)  his  hrs  exs  or  ads."  A  sirnilar  provision 
may  also  be  inserted  in  case  the  purchase -money  be  not  paid  on  the  day 
appointed.     As  to  the  consequences  of  the  contract,  see  ante,  sect.  8. 

(i)  As  to  the  payment  of  interest,  see  ante,  sect.  8. 

(c)  As  to  the  consequences  of  the  contract  in  this  respect,  see  ante,  sect.  8. 

(rf)  Kit  be  necessary,  say,  "  And  furr  that  if  any  of  the  title-deeds  or  writings 
relative  to  the  sd  preses  shall  be  found  to  concern  other  property  of  the  sd  (T.) 
they  shall  be  retained  by  him  on  his  delivering  at  his  own  expence  true  and 
attested  copies  duly  stamped  and  on  his  entering  into  the  usual  'covt  to  be  pre- 
pared at  his  own  expence  for  producing  the  originals." 
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the  sd  (F.)  shall  and  will  at  his  own  cost  and  chas  make  out  a    No.  LXXIV. 
good  title  and  at  the  costs  and  chas  of  the  said  (P.)  convey  and      Freeholds. 
assure  to  him  and   his  hrs  in  such  manner  as  counsel  shall 
advise  a  good  este  in  fee-simple  in  All  the  allotment  or  allot- 
ments to  be  allowed  and  set  out  to  him  upon  the  commons  or 
waste  grds  of  N.  in  the  co.  of  by  the  commrs  empowered 

by  an  Act  of  Parliament  lately  passed  for  the  inclosure  thof  for 
or  in  respect  of  all  his  the  sd  (F'.'s)  este  in  the  commons  afd 
A7id  the  sd  (P.)  doth  hby  agree  with  the  sd  (V.)  That  he  the 
sd  (P.)  shall  and  will  at  his  own  expence  prepare  such  conveys 
and  assurs  as  afd  and  also  when  and  as  soon  as  the  sd  commrs 
shall  make  and  exte  their  award  pay  to  the  sd  (  K)  the  sum  of 
£  as  and  for  the  purchase-money     And  also  shall  and 

will  pay  and  discharge  all  sums  of  money  which  shall  be  occa- 
sioned by  the  obtaining  the  sd  Act  of  Pari  And  also  all  the 
chas  of  dividing  allotting  and  setting  out  the  sd  allotment  so 
contracted  to  be  sold  as  afd  and  of  the  award  to  be  made  by 
the  sd  commrs  touching  the  same  which  the  sd  {V.)  would  have 
been  or  shall  be  liable  to  pay  in  respect  of  the  sd  allotment  As 
witness  our  hands. 


SALE  OF  COPYHOLD  ESTATES. 

1.  Agreement  to  sell  defeats  Free-bench.  |  3.  Steicurd  authorized  to  demand  Fines. 

2.  Purchaser  to  pay  Expence  ojf  Ad-  \  4.    To  prepare  Surrender. 

mittance.  1 


Sect.  1.  A  widow  will  be  defeated  in  equity  of  her  free-bench  of  Agreement  to 

lands,  of  which  her  husband  died  seised,  bv  his  ap^reement  for  the  f^^^  defeats  free- 

'  _  .  .  bench, 

sale,  although  he  die  before  the  surrender,  Hinton  v.  Hinton,  2 

Ves.  631.     As  to  the  present  state  of  the  law  of  dower,  see  post^ 
Dower. 

2.  In  the  absence  of  any  stipulation  to  the  contrary,  the  expence  Purchaser  lo 
of  the  surrender  and  admittance,  including  the  fine  to  the  lord,  which  is  admrmnce. 
not  payable  until  admittance,  Rex  v.  Ld.  of  the  Manor  of  Hendon, 
2  T.  R.  484,  must  be  borne  by  the  purchaser,  Drury  v.  Mann,  1 
Atk.  96,  although  the  vendor  agrees  to  surrender  at  his  own  expence, 
Graham  v.  Slme,  1  E.  632.  But  if  the  vendor  have  not  been  pre- 
viously admitted,  he  must  bear  the  expence  of  his  own  admittance,  in 

n2 
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Sole  of        order  to  enable  him  to  make  a  surrender  to  the  purchaser,  1  Atk. 

Ci>p^holds.       gg    ^^ 

Steward  auiho-        3.  The  48  G.  3,   c.  149,  authorizes  stewards,  previously  to  the 
rized  to  demand  acceptance  of  any  surrender,  or  the  granting  or  making  of  any  ad- 
mittance, voluntary  grant,  or  licence  to  demise  in  court,  to  demand 
the  payment  of  all  fines  for  the  same,  and  for  the  copy  of  court-roll. 

4.  Where  it  is  the  custom  of  the  manor  for  the  steward  to  prepare 
the  surrender,  he  may  insist  upon  so  doing.  Hex  v.  Rigge,  2  B.  &  A. 
550. 


To  prepare 
surrender. 


No.  LXXV. 

Sale  of 
Copyholds. 

Vendor  agrees 
to  sell  and  pur- 
chaser to  buy. 


Vendor  agrees 
to  furnish  ab- 
stract, and  to 
surrender  pre- 
mises. 


and  enter  into 
covenants  for 
title. 

Parchaser 
agrees  to  pay 
purchase- 
money,  and  ex- 
pences  ibcc. 


No.  LXXV. 

Agreement  for  the  Sale  of  a  Copyhold  Estate  of  Inheritance. 

Articles  kc.  see  ante,  No.  XLVI.  Betn  &:c.  Witness  That 
the  sd  (vendor)  {a)  doth  agree  to  sell  and  the  sd  {purchaser)  to 
purchase  the  inhance  in  fee-simple  according  to  the  custom  of  the 
manor  of  M.  All  those  customaiy  or  copyhold  pees  or  prcls  of 
Id  situate  in  the  sd  manor  &:c.  and  containing  by  estimation 

acres  more  or  less  at  or  for  the  price  or  sum  of  £ 
And  the  sd  {V.)  doth  promise  and  agree  to  deliver  unto  the  sd 
(P.)  within  one  mth  from  the  date  hereof  at  his  own  expence 
a  full  and  satisfactory  abstract  of  the  title  of  him  the  sd  {V.) 
thto  And  also  that  he  the  sd  {V.)  and  all  or.  necessy  pties  shall 
and  will  on  or  before  the  day  of  next  ensuing  duly 

surrender  the  sd  preses  according  to  the  custom  of  the  manor 
to  the  use  of  the  sd  (P.)  his  hrs  &c.  or  as  he  or  they  shall 
direct  to  be  holden  at  the  will  of  the  lord  of  the  manor  free 
from  all  incumbs  whatsr  except  the  quit-rents  and  the  customary 
dues  and  services  And  that  the  sd  (V.)  shall  at  the  time  of 
such  surrender  enter  into  the  usual  covts  for  the  title  And  the 
sd  (P.)  doth  hby  promise  and  agree  That  on  such  surr  being 
made  and  such  covts  being  exted  as  afd  he  the  sd  (P.)  shall 
and  will  pay  to  the  sd  (F.)  the  sd  sum  of  £  of  &c. 

And    shall    pay   the  (6)    exps   of   the    sd   surrdr  (c)    and    all 


(rt)  Consequences  of  the  contract,  see  ante,  sect.  8,  No. 

(6)  As  to  expenccs,  see  ante,  sect.  2. 

(c)  Preparing  surrenders,  see  ante,  sect.  4. 


I 
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fees  (a)  and  fines  upon  the  surrdr  and  admission  of  the  sd  (P.)  to  No.  LXXV, 

the  sd  preses  and  that  the  sd  deed  of  covts  shall  be  prepared  by  CnpyhoLs. 

and  at  the  expence  of  the  sd  (P.)     {As  to  other  covenants,  see  ^ 
No.  LXXIV.)     In  witness  &c. 


No.  LXXVI. 


No.  LXXVI. 


Agreement  for  the  Sale  of  a  Freehold  and  Copyhold  Estate  Agent. 

to  an  Agent. 

Ohs.  As  to  when  an  agent  must  be  authorized  bj  a  writing  and 
when  by  parol,  see  ante,  Pref.  Principal  and  Agent. 

Articles  kc.  see  ante,  No.  XLVI.  Witness  That  the  sd 
(Vendors)  do  hby  agree  with  the  sd  {agent  for  purchaser)  as 
agent  as  afd  to  sell  to  him  and  the  sd  {A.)  as  such  agent  doth 
hby  agree  to  purchase  of  the  sd  {V.)  All  Ma^freehd  and  copyhd 
messe  or  tenmt  and  farm  with  the  barn  stables  yards  gardens 
orchards  Ids  meadows  pastures  feedings  commonage  timber 
and  or.  trees  rights  members  and  appts  thrunto  belonging  which 
preses  are  situate  at  &c.  and  contain  by  survey  24  acres  [and 
which  sd  Ids  are  to  be  taken  at  that  measurement  be  the  same 
more  or  less]  and  are  no^v  in  the  occupn  of  &:c.  or  tiieir  under- 
tenants at  or  for  the  price  of  £  whof  <£  have  been  pd  by 
{A.)  befe  the  exon  of  these  prests  to  the  sd  (F.)  as  they  do  hby 
resply  acknge  And  the  sd  (F.)  do  hby  furr  agree  with  the  sd 
{A.)  as  such  agent  that  they  the  sd  (F.)  shall  at  their  exp  deduce 
a  clear  title  to  the  sd  heredts  and  preses  and  shall  on  or  before 
the  day   of  next    on    receiving  from  the  said 

{Purchaser)  or  {A.)  or  either  of  them  the  sum  of  £ 
residue  of  the  sd  purchase-money  at  the  costs  of  the  sd  (P.)  or 
{A.)  exte  at  afd  a  proper  conveye  surrender  and  assure 

to  be  settled  by  their  respive  counsel  for  conveyg  and  assurg 
the  fee-simple  and  inheritance  of  the  same  pres  unto  the  sd 
(P.)  his  hrs  or  ass  or  unto  such  psn  or  psns  as  he  or  they  shall 
appt  free  from  all  incumbs  except  the  land  tax  of  and 

(«)  Payment  of  fines,  see  anti-,  sect.  o. 
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No.  LXXVI.    a  quit  rent  of  payable  to  the  manor  of  at 

^ Agent)  ^  And  the  said  [A.)  as  such  agent  as  afd  hby  agrees  with  the  sd 
(T^.)  that  he  shall  kc.  {pay  2')ur chase-money)  And  it  is  hby  agrd 
by  and  betn  the  pties  hto  that  all  taxes  rates  and  outgoings 
paye  for  the  sd  preses  on  the  sd  day  of  shall 

be  pd  by  the  sd  (F.)  And  that  the  said  (P.)  shall  be  put  in 
quiet  posson  of  the  preses  at  that  time  and  be  intitled  to  the 
rents  and  prfts  throf  thenceforth  And  also  that  the  sd  (P.) 
shall  be  intitled  to  take  the  growing  crops  of  corn  hay  and 
clover  at  a  valuation  to  be  made  throf  by  two  indifferent  psns 
one  to  be  chosen  by  the  sd  (F.)  and  the  or.  by  the  sd  (P.)  or 
in  case  they  shall  disagree  then  by  a  third  psn  to  be  chosen  by 
such  two  psns  such  valuation  to  be  made  and  concluded  betn  the 
day  of  and  the  day  of  next  and 

immly  after  the  completion  throf  posson  of  the  sd  crops  shall 
be  delivered  to  the  sd  (P.)  upon  the  paying  to  the  sd  (F.)  a 
deposit  of  £  per  cent,  in  pt  of  the  amount  of  such 

valuation  [and  giving  security  for  payment  of  the  remainder 
thof  on  the  said  day  of  next]  but  in  case  the  sd 

(P.)  shall  decline  to  take  the  sd  crops  then  the  sd  (F.)  shall 
be  at  liberty  either  to  harvest  or  sell  the  same  by  public  auction 
or  private  contract  And  it  is  furr  agrd  that  the  sd  (P.)  shall 
pay  {for  certain  fixtures  enumerated)  also  for  the  muck  mix- 
tures or  compost  and  the  labour  also  for  all  such  or.  things  as 
are  customary  betn  an  outgoing  and  incoming  tenant  as  the 
same  shall  be  agrd  upon  and  valued  by  the  said  two  indifferent 
psns  or  third  psn  as  afd  And  that  such  valuation  shall  be 
made  three  weeks  befe  Michas  and  the  amount  thof  pd  to  the 
sd  (F.)  on  the  sd  day  of 

In  witness,  (see  ante,  No.  XL  VI) 

Reed  the  day  and  yr  first  above  written  of  and  from  the  sd  I 
(P.)  by  the  hands  of  the  sd  {A.)  as  such  agent  afd  the  sum  of 
£  in  pt  of  the  conson  money  to  be  pd  to  us. 

Witness  G.  B.  {Vendors.) 


I 


AGREEMENTS.  183 


No.    LXXVI.— 2.  No.LXXVI.2. 

By  Guardians. 

Agreement  hetweeyi  two  Guardians  respecting  the  Purchase 
of  an  Estate  hy  them  for  their  Infant  Ward. 

Articles  of  &c.  see  ante,  No.  XLVI.  Betn  A.  B.  of  kc.  of 
the  one  pt  and  B.  C.  of  &c.  of  the  or.  pt  Whas  the  sd  A.  B. 
and  B.  C.  are  testamentary  guardians  of  E.  D.  an  infant  under 
the  age  of  21  yrs  And  ivhas  the  said  E.  D.  is  under  the  will  of 
his  uncle  tenant  in  tail  of  the  manor  of  G.  in  Sec.  And  whas 
certain  Ids  and  heredts  at  in  pt  of  the  estes  of  the 

coheiresses  of  &c.  some  time  since  were  offered  to  sale  and  the 
same  have  been  purchsd  by  and  convd  to  the  sd  A.  B.  and  B.  C. 
their  hrs  and  ass  at  or  for  the  price  or  sum  of  £  And  whas 

the  sd  Ids  &c.  lie  contiguous  to  or  intermixed  with  the  estes  of 
which  the  sd  E.  D.  is  tenant  in  tail  under  the  will  of  his  sd 
uncle  and  are  in  all  respects  a  desirable  purchase  for  the  sd 
E.  D.  and  the  sd  A.  B.  and  B.  C.  agrd  to  purchase  the  same 
and  being  possessed  of  certain  sums  of  money  belonging  to  the 
said  E.  D,  the  inft  they  the  said  A.  B.  and  B.  C.  advanced  the 
sum  of  £  pt  of  the  sd  mos  in  the  purchase  of  the  sd  este 

Now  these  prests  witness  and  it  is  hby  covtd  agrd  and  deld  betn 
and  by  the  sd  A.  B.  and  B.  C.  in  manner  following  that  is  to  say 
That  the  sum  of  £  advanced  by  them  in  purchase  of  the 

sd  este  at  was  the  proper  money  of  the  sd  E.  D.  the  inft 

and  by  them  the  sd  A.  B.  and  B.  C.  advanced  out  of  his  psl 
este  and  that  when  and  as  soon  as  the  sd  E.  D.  shall  attain  the 
age  of  21  yrs  he  the  sd  E.  D.  shall  be  offered  the  sd  purchase 
on  Condon  of  his  agreeing  to  ratify  and  confirm  the  sd  purchase 
and  all  accts  and  transactions  relating  thto  and  that  if  he  shall 
accept  and  agree  to  the  sd  purchase  on  these  terms  Then  and 
in  that  case  the  sd  este  shall  be  immly  convd  to  him  the  sd 
E.  D.  his  hrs  or  ass  or  as  he  or  they  shall  direct  or  appt  but 
that  if  the  sd  E.  D.  shall  refuse  to  accept  the  sd  purchase  upon 
the  terms  aforesaid  Then  and  in  that  case  they  the  sd  A.  B. 
and  B.  C.  their  hrs  and  ass  shall  retain  the  same  for  their  own 
proper  use  and  bent  and  shall  be  considered  as  having  originally 
purchased  the  same  with  their  own  respive  mos  advanced  by 
them  resply  in  equal  shares  and  proportions  and  under  an  agrt 
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No.  LXXVI.  2.  that  there  shall  be  no  survorshp  betn  them  and  shall  hold  the 

Bij  Guardians.  •  r       •     •       ^^  •        i     i       p  •  •      n         •         ■> 

same  as  it  originally  seised  tlioi  as  tents  in  common  in  tee  simple 

and  not  as  jt-tents  And  furr  that  evy  bent  or  advantage  which 
may  be  derived  or  any  loss  or  detriment  which  may  be  sustained 
by  reason  of  their  having  made  the  sd  purchase  shall  be  borne 
by  them  the  sd  A.  B.  and  B.  C,  and  their  respive  hrs  exs  and 
ads  in  equal  shares  and  proportions  In  witness  kc.  (see  antSy 
No.  XLVI.) 


Agreement  wherehy  Part  of  Purchase  Money  is  to  remain  in 
Purchased  Lands  until  Blinors  attain  21 — see  post.  Pur- 
chases. 


No.  LXXVII. 

Agreement  for  the  Sale  of  Leasehold  Premises,  with  a  Covenant 
to  take  the  Furniture. 


1.  Executors  bound  by  Agreement. 

2.  Production  of  Lessor's  Title. 

3.  Indemnity  against  Rents  and  Co- 

venants. 


4.  Taking  a  New  Lease. 

5.  Not  Assigning  without  Lessor  s  Con- 

sent. 


Executors 
bound  by 
agreement. 


Production  of 
lessor's  title. 


Indemnity 
against  rents 
and  covenants. 


Taking  a  new 
lease. 


Sect.  1.  An  agreement  for  the  sale  of  a  leasehold  interest  will  be 
binding  on  the  personal  representatives,  although  not  named,  Smith 
V.  Watson,  Bunb.  55. 

2.  Provision  ought  to  be  made  in  the  contract  to  assign  a  lease  as 
to  the  production  of  the  lessor's  title.  A  court  of  equity  will  not 
compel  specific  performance  where  the  vendor  is  plaintiff,  unless  he 
can  show  a  good  title  in  the  lessor  to  the  estate  out  of  which  it  is 
granted ;  and  consequently,  a  vendor  who  is  either  unwilling  or 
unable  to  show  a  title,  must  expressly  stipulate  to  that  effect  in  the 
contract,  White  v.  Foljambe,  11  Ves.  337;  Deverell  v.  Ld.  Bolton, 
18  ib.  505 ;  Fildes  v.  Hooker,  2  Mer.  424. 

3.  A  purchaser  of  a  leasehold  is  bound,  it  seems,  to  indemnify  the 
lessee  against  the  rents  and  covenants  in  a  lease,  although  the  vendor 
may  not,  at  the  time  of  the  contract,  have  made  any  stipulation  to 
that  effect,  Pemher  v.  Mathers,  1  B.  C.  C.  52;  Stains  v.  Morris, 
1  Ves.  &  Bea.  13. 

4.  Under  a  contract  for  the  residue  of  a  term,  a  purchaser  will  not 
be  compellable  to  take  a  now  lease.  Mason  v.  Carder,  7  Taunt.  9. 
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5.  Where  there  is  a  clause  in  a  lease  aerainst  assig-nino;  without  the   No,  LXXVII. 

s  /     f 
lessor's  consent,  the  vendor  is  bound  to  procure  such  consent,  Lloyd      Leaseholds. 

V.  Crisj),  5  Taunt.  249 :  3Iason  v.  Corder,  7  Taunt.  9 :  ^.  (7.  2  Marsh.  ~        .    . 

■*  '  '  Not  assigning 

232.  without  consent. 

Articles  Sec.  see  ante,  'No.  XLVI.  Betn  &c.  as  follow  The 
sd  {Vendor)  in  conson  of  the  sum  of  £  to  be  pd  as  hnaftr  is 
mentd  doth  hby  for  himself  his  &c.  (a)  covenant  &c.  with  &;c. 
the  sd  (Purchaser)  his  &;c.  that  he  the  sd  (V.)  shall  and  will  on  Vendor  agrees 

Iff  in  ii/T->i-'^o  assign  pre- 

or  betore  the  day  or  convey  unto  the  sd  (Jr'.)  at  his  mises  for  the 

own  costs  and  chs  All  that  leasehd  messe  &c.  {parcels)  for  the  rescue  of  the 
residue  of  the  term  now  to  come  and  unexpired  granted  to  the 
sd  (F.)  by  virtue  of  an  indre  of  lease  bearg  date  on  or  about 
the  day  of  subject  to  such  payments  conditions  and 

covts  as  in  the  sd  lease  are  reserved  to  be  pd  kept  and  per- 
formed by  the  lessee  (&)  in  conson  whof  the  sd  {P.)  doth  hby  Purchaser 

SSTGCS  to  D3V 

covt  and  agree  with  the  sd  ( V.)  that  he  the  sd  {P.)  shall  and  will  purchase- 
well  and  truly  pay  unto  the  sd  (F.)  his  exs  or  ads  the  sum  of  "^°°^y- 
£,  of  Iful  money  of  Gt  Brit  on  or  before  the  day  of 

and  on  the  exon  of  the  conveys  by  which  the  sd  preses 
are  to  be  granted  and  conveyed  as  afd  in  full  for  the  purchase 
of  the  sd  preses     And  it  is  hby  furr  agrd  by  the  pties  hto  that  Furniture  to  be 
such  househd  furniture  goods  and  effects  as  the  sd  {V.)  shall  ation. 
think  proper  to  leave  in  and  about  the  sd  preses  at  the  time 
that  he  shall  quit  posson  thof  shall  immly  aftwds  be  valued 
and  appraised  by  two  indifferent  psns  which  the  sd  pties  hby 
agree  to  choose  for  that  purpe  and  that  the  same  shall  be  taken 
by  the  sd  (P.)  according  to  such  appsmt     And{c)  the  sd  (P.)  Purchaser 
doth  hby  agree  that  he  the  sd  (P.)  shall  and  will  within  for^he  fur^m- 

mnths  after  the  sd  appraisement  shall  be  delivered  to  him  pay  J"'^^*^^°  ^^" 

(a)  As  to  the  naming  of  executors,  &c.  see  ante,  sect.  1. 

(6)  As  to  the  necessity  of  any  stipulation  in  the  contract  for  indemnifying  the 
vendor  against  the  rents  and  covenants  in  the  lease,  see  ante,  sect.  3.  Also  as  to 
the  covenant  respecting  the  title  of  the  lessor,  see  ante,  sect.  2. 

(c)  If  the  agreement  be  to  sell  the  stock  of  a  farm,  say  "And  the  sd  (  V.)  doth 
agree  to  bargain  and  sell  to  the  sd  (P.)  All  the  corn  grain  grass  and  roots  now 
growing  on  the  sd  farm  or  being  in  or  upon  any  pt  of  the  sd  preses  xind  also 
all  the  horses  cows  pigs  carts  waggons  ploughs  and  all  or.  live  and  dead  stock 
belonging  to  the  sd  (  V.)  and  now  on  the  sd  preses  the  whole  to  be  taken  at  an 
appraisement  or  valuation  to  be  made  by  two  indifferent  psns  whom  the  sd  pties 
hby  agree  to  choose  &c.  for  that  purpe  and  that  the  same  shall  be  taken  S:c."  {as 
above.) 
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No.  LXVII.  sucli  sum  of  money  as  the  same  househd  furniture  (or  "  stock 

Sale  of 

Leay-ebMs.  &c.")  sliall  be  appraised  or  valued  at  as  afd     Iri  witness  &c. 


see  ante,  No.  XLVI. 


No.  LXXVIII.  No.  LXXVIII. 

Advotson.  Agreement  for  the  Sale  of  an  Advowson,  and  also  for  a 

Lease  of  the  Tithes. 

Ohs.  1.  The  grant  of  an  advowson  during  a  vacancy  is  void,  quoad 
the  next  presentation,  Grey  v.  Hesheth,  Ambl.  258 ;  but  not  as  to  the 
advowson  itself,  Barrett  v.  Gluhh,  2  Bl.  1052.  So  the  sale  of  the 
next  presentation  is  void  by  the  Statute  of  Simony,  and  a  contract 
for  the  sale  of  the  next  presentation,  the  parties  at  the  same  time 
knowing  the  incumbent  to  be  at  the  point  of  death,  is  simoniacal.  Fox 
V.  Bishoj}  of  Chester,  2  B.  &  C.  635.  So  by  the  12  Ann.  s.  2,  c.  12, 
if  any  clerk  purchase  for  himself  the  next  presentation,  and  is  presented 
thereon,  the  next  presentation  is  void,  (see  further.  Dig.  p.  ii.  tit. 
Advowson  ;  p.  iii.  tit.  Presentation.) 

2.  If  a  church  become  vacant  by  the  promotion  of  the  incumbent 
to  a  bishopric,  the  queen,  by  her  prerogative,  has  the  next  presenta- 
tion ;  provision  is  therefore  frequently  made  for  this  event  in  the  con- 
tract for  the  purchase  of  an  advowson. 

Articles  Sec.  see  No.  XLVI.   Witness  That  in  conson  of  the 

sum  of  £  to  be  paid  to  &:c.  (Vendor)  by  Sec.  (Purchaser) 

Vendoi- agrees     at  the  time  hnaftr  mentd  he  the  sd  {V.)  for  himself  &c.  (agree- 
to  make  out  a  ,  •   7  -v^       t  ■\7--\j-TtT  \  i     ,    .i 

title,  and  to        ment  to  make  out  a  title,  see  i\o.  LAXIV.)  and  at  the  request 

convey  advow-      ^^^^^    ^^^    ^^    q^.   ^^f^j.^  ^^^    ^.^jj   ^^     COUVey  &C.   unto  &C.  (P.) 

his  kc.  All  that  advowson  donation  right  of  patronage  and 
presentation  of  in  and  to  the  rectory  of  afd  with  the  rights 

members  and  apts  and  the  inhance  thof  free  from  all  iucumbs 
whatsr  charged  upon  or  in  anywise  affecting  the  sd  advowson 
or  the  incumbent  thof  save  and  except  the  land-tax  amounting 
to  £  per  ann.  a  tenth  amounting  to  £  per  ann.  synodals 
and  procurations  amounting  to  £  And  whas  the  present 

rector  or  incumbent  of  the  sd  rectory  of  hath  completed  the 
yr  of  his  age  Now  these  presents  furr  witness  and  it  is 
hby  decld  and  agrd  by  and  betn  the  pties  hto  That  in  case  of  the 
death  resignation  cession  deprivation  or  relinquishment  of  the 
sd  (V.)  on  or  before  the  day  of  next  ensuing  he  the 
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sd  (V.)  his  hrs  &c.  shall  and  will  duly  present  such  parson  to  No.  LXXVIII. 
the  sd  rectory  as  the  sd  (P.)  shall  nominate     And  ihsit  if  the      AdLmon. 
presentation  should  devolve  on  the  crown  in  consequence  of  jn  case  the 

the  present  incumbent  beino-  promoted  to  a  bishoprick  before  church  be  va- 

,    ,  cant,  to  present 

the  day  of  then  and  in  such  case  so  much  of  the  nominee  of  the 

purchase-money  as  shall  be  equal  to  the  value  of  the  next  pre-  ^^^^ 
sentation  to  be  ascertained  by  two  indifferent  psns  to  be  apptd 
in  the  usual  manner  shall  be  returned  by  the  sd  (F.)  to  the  sd 
(P.)  [or  "  this  contract  shall  not  be  affected  thereby  nor  shall 
the  sd  (P.)  be  intitled  to  any  deduction  out  of  the  sd  purchase- 
money,"  as  the  case  may  be']  And  the  sd  (F.)  doth  hby  furr  To  grant  a  lease 
agree  That  upon  payment  of  the  sd  sum  of  £  as  hnaftr 

mentd  he  the  sd  {V.)  shall  and  will  at  the  request  &c.  of  the  sd 
{P.)  grant  unto  the  sd  (P.)  a  good  and  valid  lease  of  all  the 
tithes  and  compositions  for  tithes  belonging  or  paye  to  the  sd 
rectory  or  the  rector  or  patron  in  respect  of  the  same  and  the 
tithe  barn  and  glebe  Ids  belonging  to  the  sd  rectory  for  and 
during  the  term  of  years  to  be  completed  from  the 

day  of  last  if  the  sd  (F.)  should  so  long  live  or  remain  in- 

cumbent of  the  sd  rectory  at  or  under  the  yrly  rent  of  £ 
paye  on  the  day  of  in  which  lease  so  to  be  granted 

as  afd  shall  be  contained  a  covt  on  the  part  of  the  sd  (T".)  immly  Covenant  that 
on  the  exon  of  the  sd  lease  to  put  the  barn  in  good  and  tenant-  repair  barn  and 
able  repair  and  during  the  continuance  of  the  sd  lease  to  keep  P'^fs°°^B^'  '^<-'. 
the  same  barn  and  also  the  parsonage-house  belonging  to  the 
same  with  the  appts  and  also  the  chancel  of  the  church  of 
afd  in  good  and  tenantable  repair  except  such  repairs  as  may 
be  required  in  consequence  of  any  voluntary  dilapidations  by  the 
sd  (P.)  his  exrs  &c.     And  also  shall  and  will  during  the  sd  lease  and  provide  a 
at  his  own  expence  provide  a  curate  to  perform  the  duties  of  the  ' 

sd  church  of  afd     And  it  is  furr  agreed  That  in  such  lease  and  pay  all 

it  shall  be  provided  that  the  Id-tax  and  all  synodals  procurations 
and  tenths  and  all  or.  taxes  rates  assessments  and  payments  in 
respect  of  the  sd  tithe  barn  and  glebe  Ids  shall  be  pd  by  the  sd 
(F.)  and  that  it  shall  be  Iful  for  the  sd  (P.)  to  deduct  out  of  the 
sd  annual  rent  all  such  sums  of  money  as  he  shall  pay  on  account 
of  the  sd  Id-tax  tenths  synodals  procurations  and  all  or.  rates 
and  assessments  whatsr  And  the  sd  (P.)  for  himself  his  hrs  Purchaser 
&c.  doth  hereby  agree  to  pay  the  sd  sum  of  £  upon  the  purclmse-^^^ 
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No.  LXXViil.  exon  of  the  sd  conveye  and  to  accept  the  sd  lease     Aiid  that 

Advowson.      the  conveye  and  the  lease  to  be  granted  to  the  sd  (P.)  and  also 

TOoney,  accept"  ^^^^  counterpart  thof  shall  be  prepared  by  him  at  his  own  costs 

lease,  and  pay     ^^^^  ^,|-^jj^g  j^^^^  ^]^j^|-  jj^  ^jj  q^.  respects  each  of  the  sd  pties  shall 

expence  ot  con-  '■  _    ^  _ 

veyance,  iScc.      pay  the  fees  of  his  own  counsel  and  the  chas  of  his  own  soli- 
citor    In  witness  &c.,  see  ante,  No.  XLVI. 


No.  LXXIX. 

Sale  of  a  Board- 
ins-School, 


Vendors  agree 
to  assign  good- 
will of  the 
school  and  the 
messuage ; 


also  policies  of 
insurance. 


Purchaser 
agrees  to  pay 
consideration. 


Valuation. 


Purchaser 
agrees  to  pay 
the  amount. 


No.  LXXIX. 

Agreement  to  assign  a  Boarding- School,  Lease  of  the  Premises, 
and  Furniture. 
Articles  of  See,  see  ante,  No.  XLVI.     Betn  (Vendors)  of  &c. 
of  the  one  pt  and  (Purchaser)  of  the  or.  pt.      Witness  That  for 
and  in  conson  of  the  sum  of  £  to  be  pd  on  the  day  of 

next  ensuing  they  the  sd  ( V.)  do  hby  agree  to  relinquish 
and  assign  All  that  the  boarding-school  conducted  by  them  at 
and  All  that  the  messe  or  tent  garden  and  preses  where  the 
same  has  been  heretofore  carried  on  and  to  exte  on  recpt  thof  a 
good  and  valid  assnment  in  the  law  of  the  sd  boarding-school 
and  preses  and  also  the  indre  of  lease  by  which  the  sd  (V.)  hold 
the  same  for  the  residue  of  the  term  then  to  come  and  unexpired 
but  subject  to  the  rent  and  covts  thin  reserved  and  contd  togr 
also  with  the  two  policies  of  insurance  whby  the  sd  preses  and 
the  household  furniture  goods  and  effects  thin  contd  are  insured 
from  fire  And  also  shall  and  w  ill  pay  all  rent  and  taxes  due 
for  the  sd  messe  up  to  the  sd  day  of  now  ensuing 

And  the  sd  (P.)  doth  hby  covt  promise  and  agree  with  and  to 
the  sd  (V.)  that  she  the  sd  (P.)  shall  and  will  on  the  sd 
day  of  well  and  truly  pay  to  them  the  sd  ( V.)  the  full 

sum  of  £  of  Iful  &:c.  as  a  premium  or  conson  for  the  sd 

boarding-school  messe  &c.  and  shall  and  will  accept  such 
assignmt  thof  resply  as  is  hereinbefore  mentd  And  it  is  hby 
mutually  agrd  by  the  pties  hereto  that  a  valuation  shall  forth- 
with be  made  of  the  household  furniture  goods  chattels  linen 
fixtures  and  things  which  are  in  and  upon  the  sd  preses  by  two 
psns  one  to  be  chosen  by  the  sd  (V.)  and  the  or.  by  the  sd  (P.) 
And  the  sd  (P.)  doth  hby  agree  to  pay  unto  the  sd  ( V.) 
cal  mtlis  after  the  sd  day  of  next  ensuing  the  full 
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amount  at  which  the  sd  furniture  and  effects  shall  have  been    No.  LXXIX. 
valued     In  witness  &c.  see  ante,  No.  XLVI.  ^"tf Schodf' 


Agreements  following  and  referring  to  Conditions  of  Sale — see 
post,  Conditions  of  Sale. 


Agreements  as  to  Shipping — see  post,  Shipping. 


No.  LXXX.  No.LXXX. 

Agreement  for  letting  Purchaser  into  Possession  before 
Acceptance  of  Title. 

Obs.  As  a  rule,  a  purchaser  by  entering  into  possession  before  a  Eftect  of  taking 
conveyance  is  executed,  is  held  to  ^vaive  all  objections  to  the  title,  P°^^^*^'°" 
Fludyer  v.  Cocker,  12  Ves.  25,  unless  under  special  cii-cumstances, 
as  where  he  takes  possession  at  the  instance  of  the  vendor,  and  on  his 
assurance  that  the  title  is  good,  Vancouver  v.  Bliss,  11  Ves.  458.  So, 
if  possession  is  authorized  by  the  contract  to  be  taken  before  the  title 
is  made,  that  will  not  be  deemed  a  waiver,  Stevens  v.  Guppy,  3 
Russ,  171.  And  if  a  purchaser  wishes  to  have  immediate  possession, 
he  may  protect  himself  by  a  special  clause,  as  in  the  following  pre- 
cedent. 

Memorandum  of  an  agrt  &:c.  (see  ante,  No.  LXXIV — 2.)  Whas 
by  a  contract  entered  into  the  day  of  the  sd  ( Vendor) 

agrd  to  sell  and  the  sd  {Purchaser)  agrd  to  purchase  certain 
freehold  estates  comprised  in  the  sched.  thereunder  written, 
Now  these  Presents  witness,  and  it  is  hby  decld  and  agrd  by 
and  betn  the  sd  pties  that  the  sd  {purchaser)  may  be  let  into 
and  take  immediate  possn  of  the  sd  estates  so  contracted  to  be 
sold  to  him  as  afd  for  his  own  bent  in  as  full  and  ample  man- 
ner as  if  a  conveyance  of  the  same  had  been  executed  :  Provided 
always  that  such  {a)  taking  posson  shall  not  be  deemed  to  be 
an  acceptance  of  the  title  or  as  an  abandonment  on  the  pt  of 
the  sd    {purchaser)  of  his  right  to   have   all  valid    objections 

(rt)  As  to  the  necessity  of  this  provision,  see  Observation,  supra. 
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No.  LXXX. 

As  tn  Title. 


thereto  fully  removed  and  all  defective  evidence  supplied  at  the 
expence  of  the  sd  {vendor)  And  the  sd  (vendor)  doth  hby  agree 
that  he  will  forthwith  proceed  with  the  sd  contract,  and  remove 
all  valid  objections  to  be  made  to  the  sd  title,  and  supply  all 
evidence  which  may  be  defective  therein. 

As  witness  our  hands  the  day  and  year  first  above  written. 

A.  B. 

C.  D. 


No.  LXXXI. 

Waiver  of 
Agreement. 


Recital  of 
agreement. 


No.  LXXXI. 

Agreement  that  certain  Acts  shall  not  he  deemed  a  Waiver  of  an 

Agreement. 

Articles  Sec.  see  ante,  No.  XLVI.  Betn  H.  B.  of  &c.  of  the 
one  pt  and  D.  B.  of  &c.  of  the  or.  pt     ffhas  on  the  day 

of  now  last  past  the  sd  H.  B.  and  D.  B.  did  enter  into 

an  agrt  of  that  date  under  their  hands  for  the  divon  of  the  Ids 
comprised  in  a  settlement  of  and  touching  sevl  matters 

relating  thto     And  whas  pt  of  the  Ids  comprised  in  the  sd 
settlmt  and  mentd  to  be  subject  to  the  sd  agrt  have  been  sold 
by  the  sd  H.  B.  to  T.  C,  at  or  for  the  price  or  sum  of  £ 
and  the  sum  of  £  is  to  be  allowed  by  the  sd  H.  B.  to  the 

sd  T.  C.  out  of  his  sd  purchase-money  on  acct  of  some  objec- 
tions taken  to  the  title  to  the  sd  Ids  And  whas  the  sd  D.  B. 
has  been  reqd  to  join  in  a  covnt  of  the  Ids  so  agrd  to  be  sold  to 
the  sd  T.  C.  as  afd  and  has  consented  so  to  do  upon  having 
this  agrt  entered  into  betn  him  and  the  sd  H.  B.  Now  these 
Presents  witness  and  it  is  hby  agrd  and  decld  that  the  sd  D.  B. 
shall  not  by  exting  the  sd  intended  covnt  be  debarred  or  pre- 
cluded from  any  bent  under  the  sd  intended  agrt  of  the  sd 
day  of  now  last  past  or  be  held  deemed  construed 

or  taken  to  have  waived  renounced  or  departed  from  the  terms 
or  stipulations  of  the  same  agrt  And  that  on  the  contry  thof 
the  sd  agrt  shall  remain  in  full  force  and  virtue  and  be  binding 
on  the  sd  H.  B.  and  D.  B,  notwg  the  conve  to  be  extd  by  the 
sd  D.  B.  as  afd  And  it  is  hby  also  agrd  and  decld  that  under 
the  terms  of  the  sd  agrt  the  sd  H.  B.  shall  notwg  the   afd 
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abatement  be  consd  to  have  reed  the  full  sum  of  £  from 

the  produce  of  the  sd  este  as  and  for  the  purchase  of  the  Ids 
sold  and  to  be  convd  to  T.  C.  afd  and  that  on  the  divn  of  the 
residue  of  the  sd  Ids  comprised  in  the  sd  settlement  the  sd  H.  B. 
shall  be  deemed  and  taken  to  have  reed  Ids  to  that  amount  in 
pt  of  his  share  of  the  same  And  that  in  the  allotment  to  be 
made  to  and  for  the  sd  D.  B.  respect  shall  be  had  thrto  and 
that  in  the  first  place  and  befe  any  divn  betn  the  sd  pties  Ids  of 
equal  value  shall  be  allowed  to  him  in  lieu  of  the  Ids  sold  to  the 
sd  T.  C.  and  valued  at  the  sum  of  £  as  afd 

III  witness  kc.  see  ante,  No.  XLVI. 
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No.  LXXXI. 

Waiver  of 
A^-eement. 


Will. 


No.  LXXXII.  No.  Lxxxir. 

Settling  Liti- 

Agreement  for  settling  Litigations  and  Questions  arising  under    gatiuns  under 

a  Will. 

Articles  &c.  see  ante,  No.  XLVI.  Betn  M.  W.  of  &:c.  of  the 
one  pt  and  E.  S.  of  &c.  of  the  or.  pt.  Whas  &c.  {recite  the  will 
kc.)  Now  these  Prests  witness  and  the  sd  M.  W.  doth  hby 
for  herself  her  hrs  exs  and  ads  covt  prom  and  agree  to  and  with 
the  sd  E.  S.  his  hrs  and  ass  in  manner  following  that  is  to  say 
That  she  the  sd  M.  W.  her  hrs  or  ass  shall  or  will  with  all 
convent  speed  rele  and  convey  the  sd  messes  &c.  unto  and  to 
the  use  of  the  sd  E.  S.  his  hrs  and  ass  for  ever  free  from  all 
incumbs  whatsor  made  done  or  committed  by  the  sd  M.  W.  or 
any  psn  or  psns  claiming  or  to  claim  by  through  or  under  her 
And  also  shall  and  will  do  all  rease  acts  deeds  whatsr  for  the 
putting  the  sd  E.  S.  into  the  quiet  and  peaceable  enjoymt  thof 
And  also  shall  and  will  deliver  up  to  the  sd  E.  S.  his  hrs  and 
ass  all  title  deeds  writings  and  muniments  whatsr  that  relate  to 
or  concern  the  sd  preses  And  these  Prests  furr  witness  and 
the  sd  E.  S.  doth  hby  for  himself  his  hrs  exs  and  ads  covt 
prome  kc.  to  and  with  the  sd  M.  W.  that  he  the  sd  E.  S.  his 
exs  and  ads  shall  and  will  with  all  convenient  speed  assign  and 
transfer  all  the  psl  este  of  the  sd  J.  W.  deed  and  all  the  int  and 
este  of  the  sd  E.  S.  thin  unto  the  sd  M.  W.  her  exs  ads  and  ass 
And  shall  and  will  if  necssy  permit  and  suffer  the  sd  M.  W, 
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No.  LXXXII.   her  exs  ads  or  ass  to  use  his  and  their  name  or  names  in  any 

Settling  Liti-  .  ^.  .,  •  i  i     n  i  i 

gations  under  action  or  actions  suit  or  suits  that  shall  or  may  be  sued  com- 
menced or  prosectd  agst  the  sd  S.  B.  D.  the  exr  as  afd  or  any 
or.  psn  or  psns  whomsr  to  recover  such  psl  este  or  any  pt  throf 
Ayid  also  shall  and  will  do  all  rease  acts  deeds  and  things 
whatsr  for  the  putting  the  sd  JM.  W.  in  the  actual  posson  and 
enjoyment  of  the  sd  psl  este  and  evy  pt  thof  And  it  is  hby 
also  agrd  betn  the  sd  pties  hto  that  at  the  time  of  exeting  the 
forementd  deeds  and  convys  they  the  sd  E.  S.  and  M.  W.  shall 
and  will  seal  and  deliver  each  one  to  the  or.  mutual  general 
reles  of  all  claims  and  demands  whatsr  from  the  beginning  of 
the  world  to  the  day  of  the  date  of  such  rele  (Here  add  if 
necessary  the  penalty  clause,  see  ante.  No.  XLVl.) 


Definition. 


ANNUITY. 

1.  Definition  of  an  Anniiit  If.  I      o.   When  a  Wife  is  hound  by  a  Grant 
Distinction    between  Annuity   and  by  htr  Husband. 

Rent-charge.  <"•  Power  of  Distress. 

2.  How  granted.  8.  Power  of  Entry. 
By  the  words  "  Perceive"  and  "  Re-        9-    Warrant  of  Attorney,  Bond,  and 

ceive."  Covenant  to  pay. 

3.  To  whom  granted.  10.   Redemption  of  Annuity . 

4.  Apportionment    of  Annuity    and        H-  Effect  of  making  the  Receipts  of 
Rent-charge.  Trustees  valid  discharges. 

5.  When  an  Annuity  or  Rent-charge  ,    12.  Stamp, 
goes  to  the  Heir.  I 

Sect.  1.  An   annuity  is  a  yearly  payment  of  a  certain  sum  of  f 
money  granted  to  another  for  life  or  years,  or  in  fee,  Co.  Litt.  144  b. 
If  a  man  seised  of  land  grant  a  yearly  rent,  issuable  out  of  the  land, 
to  another  in  fee-tail  or  for  term  of  life  &e.,  with  a  clause  of  distress, 
Distinction  be-    ^^^^  ^^  ^  rent-charge.     The  principal  difference  between  an  annuity 
tween  annuity     and  a  rent-charge  is  the  remedy  which  the  law  gives  for  the  recovery 
charge.  "  of  the  arrears.     If  an  annuity  issue  out  of  land,  as  it  now  most  com- 

monly does,  the  grantee  has  his  election  to  bring  a  Avrit  of  annuity, 
and,  charging  it  upon  the  person,  to  make  it  personal,  or  to  distrain 
upon  the  land  so  as  to  make  it  real,  Co.  Litt.  144  a.  But  he  cannot 
have  them  both  together,  for  if  he  recover  by  a  writ  of  annuity,  then 
the  land  is  discharged  of  the  distress  j  but  if  he  distrain  for  the 
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arrears,  and  avow  the  taking  of  the  dis?ti'ess  in  a  court  of  record,  then  Annuiiy. 
is  the  land  charged,  and  the  person  of  tlie  grantor  discharged,  Litt. 
s.  219.  As  few  grants  of  annuities  are  without  a  covenant  for  pay- 
ment expressed  or  implied,  an  action  of  covenant  may,  and  now 
mostly  is,  brought  for  the  recovery  of  the  arrears  when  a  distress 
cannot  be  made.  When  the  grantor  of  an  annuity  wishes  his  person 
to  be  discharged,  and  Iiis  land  charged,  a  clause  to  that  effect  may  be 
inserted  in  the  deed,  Litt.  s.  220. 

2.  To  make  a  good  grant  of  an  annuity,  no  particular  technical  How  granted. 
mode  of  expression  is  necessary.     If,  therefore,  a  person  intending  to 

grant  a  rent-charge,  do  it  in  such  a  manner  that  it  shall  be  void  as  a 
rent,  it  will  be  good  as  an  annuity,  for  the  words  "  to  perceive"  or  By  the  words 
"  receive,"  is  a  sufficient  charge  on  the  person  of  the  grantor,  1  Roll.  <<  receive." 
Abr.  227;  2  Vin.  Abr.  507  [E]. 

3.  If  a  rent-charge  be  granted  to  a  man  and  his  heirs,  he  shall  not  To  whom 
have  a  writ  of  annuity  against  the  heir  of  the  grantor,  although  he  " 

has  assets,  unless  the  grant  be  for  him  and  his  heirs,  Plowd.  457 ; 
Co.  Litt.  144  b.  But  in  the  case  of  a  corporation,  which  has  a  per- 
petual continuance,  the  successors  will  be  bound,  although  not  named, 
Harg.  Co.  Litt.  144,  n.  2. 

4.  By  the  old  law,  if  a  man  had  a  rent-charge  to  him  and  his  heirs,  Apportioninent 
issuing  out  of  certain  lands,  and  he  purchased  any  parcel  of  those  °erft"dia3e!" 
lands   to  him  and   his   heirs,  all  the   rent-charge   became   extinct, 

because  it  could  not  be  apportioned,  Litt.  s.  222.  So  likewise  an 
annuity,  if  it  were  not  made  chargeable  on  the  person,  before  the 
purchase,  Dyer,  140;  Gilb.  Rents,  152.  So  a  rent-charge,  not  being 
apportionable,  if  it  were  made  payable  half-yearly  or  quarterly,  and 
the  annuitant  died  in  the  interval  between  the  days  of  payment, 
nothing  was  due  for  the  time  he  lived,  unless  by  express  stipulation. 
Pearl  1/  v.  Smifh,  3  Atk.  260.  Whether  an  annuity  chargeable  on 
the  person  only,  and  not  on  the  lands,  were  subject  to  the  same  rule, 
appears  to  have  been  doubtful,  Edjcards  v.  Countess  of  Wani-'ich, 
2  P.  Wms.  176.  The  law  of  apportionment  has  since  been  altered 
by  the  4  &  5  Will.  4,  c.  22,  [see  ArroRTiONjiEXT] ;  but  as  it  does 
not  appear  to  have  removed  all  doubts,  it  will  be  safer  to  insert  the 
usual  stipulation  for  the  payment  of  the  annuity  for  the  intervening- 
time  that  has  elapsed  between  tlie  last  payment  and  the  decease  of  the 
annuitant,  see  further  Dig.  p.  ii.  tit.  Apportionment, 

5.  By  the  common  law,  if  a  rent  be  granted  to  a  man  and  his  heirs  When  an  an- 
generally,  and  he  die  without  devising  the  rent,  and  Avithout  an  heir,  ^.^Joe  trees  to 
the  rent  does  not  escheat,  but  sinks  into  the  land,  Butler's  n.  Co.  Lit.  the  heir. 
298,  n.  (2.)     Some  have  supposed  that  the  common  law  is  so  far 
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Annuity.  altered  hv  the  Statute  of  Frauds,  that  an  estate  pur  autre  vie  in  a 
rent  continues  for  the  executors  or  administrators  of  the  owner  of  the 
rent  when  it  is  not  limited  to  his  heirs ;  but  the  better  opinion  ap- 
pears to  be,  that  as  tlie  words  of  the  statute,  which  give  estates  j)ur 
autre  vie  to  executors  or  administrators,  only  extend  to  those  cases  in 
which  there  can  be  no  occupant  at  common  law,  which  in  rents  cannot 
be ;  therefore,  if  such  an  estate  be  limited  to  a  man  and  his  heirs,  and 
he  die  without  devising  the  rent,  and  without  heirs,  it  seems  that  his 
executors  or  administrators  would  not  be  intitled  to  the  rent,  but  it 
would  sink  into  the  land,  Savory  v.  Dyer,  Ambl,  139 ;  Smartle  v. 
Penhallow,  2  Ld.  Raym.  1000.  When  therefore  it  is  the  grantee's 
intention  that  an  annuity,  or  rent-charge,  for  the  life  of  the  grantor 
or  the  lives  of  nominees,  should  form  part  of  liis  personal  estate,  it 
should  be  limited  to  him,  his  executors,  administrators  and  assigns, 
for  a  term  of  years,  if  the  grantor,  nominee  or  nominees,  or  the  sur- 
vivor of  them,  should  so  long  live.  Such  an  express  limitation,  how- 
ever, does  not  appear  to  be  necessary  in  the  grant  of  a  personal  annuity 
pur  autre  vie,  because  it  is  not  a  freeliold,  but  only  a  chattel,  Savory 
V.  Dyer,  Ambl.  139;  1  Dick.  162 ;  nor  in  a  grant  of  an  annuity  or 
rent-charge  out  of  a  term  of  years,  for  this  is  good  for  so  many  years 
as  the  term  continues,  and  it  is  not  determined  by  the  death  of  the 
grantee,  Cro.  Eliz.  183;  7  Co.  25a;  1  Roll.;  Abr.  831,  pi.  3. 
"When  a  wife  is  6.  If  a  man  be  possessed  of  land  for  a  term  of  years  in  the  right 
bvher  husbTnd  ^^ ^^^  wife,  and  grant  a  rent-charge  and  die,  the  wife  shall  avoid  the 
charge,  because  she  does  not  claim  under  her  husband.  But  the 
husband's  alienation  of  the  term  itself,  or  any  part  of  it,  binds  the  wife 
surviving,  Hargr.  Co  Lit.  184  a,  n.  1 ;  Butl.  Co.  Lit.  331  a,  n.  1. 
Power  of  (lis-  7.  By  the  32  H.  8,  c.  34,  a  power  of  disti-ess  is  given  to  grantees 

and  assignees  of  reversions,  their  heirs,  executors,  successoi-s,  and 
assigns ;  and  ])y  the  32  H.  8,  c.  37,  the  same  power  is  given  to  the 
executors  and  administrators  of  tenants  in  fee-simple,  fee-tail,  and  for 
life :  this  power  is  extended  by  4  G.  2,  c.  28,  to  arreai"s  of  rents  seek, 
rents  of  assize,  and  chief  rents  or  quit  rents.  Nevertheless  in  respect 
to  annuities,  an  express  power  of  distress  is  absolutely  necessary,  to 
enable  the  grantee  to  distrain ;  for  it  appears,  that  where  an  annual 
sum  is  granted  upon  an  incorporeal  hereditament,  tlie  sum  so  re- 
served, although  nominally  a  rent,  is  only  a  personal  annuity,  Co. 
Lit.  47  a ;  Dean  and  Chapter  of  Windsor  v.  Gower,  2  Saund.  302. 
So  likewise,  in  creating  a  rent  for  life  or  years  to  be  issuing  out  of  a 
chattel  interest,  this  clause  is  equally  necessary,  because  it  appears  to 
be  a  rule  of  common  law,  that  notwithstanding  any  statute,  a  rent 
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cannot  issue  out  of  a  mere  chattel  interest,  7  Co.  23,  24 ;  see  further       Annuity. 
Dig.  p.  ii.  tit.  Distress;  p.  iii.  tit.  Landlord  and  Tenant. 

8.  A  power  of  entry,  as  mcII  as  a  power  of  distress,  is  usually  given  Power  of  entry, 
to  the  grantee  of  an  annuity,  or  rent-charge,  or  to  his  representatives, 

in  defauh  of  payment  for  a  certain  number  of  days.  If  this  be  limited 
by  way  of  use,  it  takes  effect  from  the  Statute  of  Uses ;  but  if  in  a 
grant  of  rent,  to  be  issuing  out  of  certain  lands,  a  proviso,  condition, 
or  covenant  be  inserted,  that  if  the  rent  be  in  arrear,  the  grantee  may 
enter ;  in  that  case  he  or  his  assignee  may  enter  by  virtue  of  such 
proviso,  Butl.  Co.  Litt.  203  a,  n.  (1),  unless  it  be  otherwise  expressly 
stipulated.  (As  to  the  clauses  of  distress  and  entry  in  the  case  of 
copyholds,  see  Grant  of  an  Annuity  secured  on  Copyholds.) 

9.  In  order  to  make  the  person  of  the  grantor,  as  well  as  his  estate  Warrant  of 
liable,  it  is  usual  to  secure  the  payment  of  the  annuity  or  rent-charge  ^^^  covenant  to 
either  by  a  warrant  of  attorney  to  confess  judgment,  or  by  a  bond,  or  P^y- 

by  a  covenant  to  pay,  very  frequently  by  a  bond  or  covenant,  as  well 
as  a  warrant  of  attorney ;  but  where  there  is  a  covenant  to  pay,  a 
bond  does  not  add  to  the  security,  and  is  therefore  a  superfluous  ex- 
pence.  When  a  warrant  of  attorney  is  taken,  judgment  ought  to  be 
entered  uj)  immediately.  Wild  v.  Sands,  2  Stra.  7,  8 ;  Cowie  v.  Al- 
larcay,  8  T.  R.  257.  But  in  order  to  obviate  the  consequences  of  any 
omission  so  to  do,  a  provision  is  mostly  inserted,  dispensing  with  the 
necessity  to  revive  judgment. 

10.  An  annuity  may  be  redeemable,  but  it  is  not  necessarily  so ;  Redemption  of 
and  it  is  not  redeemable,  unless  there  be  a  special  provision  to  that  ^"'^"-'>'' 
effect  in  the  deed  granting  it,  Coverley  v.  Burrell,  5  B.  &  A.  257 ; 

which  ought  in  no  case  to  be  omitted,  where  it  is  intended  by  the 
parties  that  it  should  be  redeemed. 

11.  In  the  grant  of  an  annuity  as  in  other  cases,  where  a  trust  is  Effect  of  making 
raised  by  deed  or  will  for  sale  of  an  estate,  a  clause  that  the  receipts  JfustTes^  vaHd 
of  trustees  shall  be  sufficient  discharges,  is  mostly  inserted,  and  rarely  discharges. 
ought  to  be  omitted ;  as  equity  will  in  some  cases  bind  purchasers  to 

see  the  money  applied  according  to  the  trust,  if  they  be  not  expressly 
released  by  the  authority  of  the  trust.  Abbot  v.  Gibbs,  1  Eq.  Ab.  358; 
Balfour  v.  WeUand,  16  Yes.  151. 

12.  The  grant  of  an  annuity  being  a  species  of  conveyance,  an  ad  Stamp. 
valovevi  stamp  is  required  for  an  annuity  deed  by  the  55  G.  3,  c.  184. 

(As  to  an  agreement  to  grant  an  annuity,  assignment  of  an  annuity, 
and  memorial  of  an  annuity,  see  tlie  subsequent  iirecedents.^ 
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ANXUITY. 


No.  LXXXIII. 

Agreement  to 
grant  Annuity. 


A  feme  covert 
may  enter  into 
an  agreement 
to  giant  aa 
annuity. 


Specific  per- 
formance when 
enforced. 


Grantor  agrees 
to  grant  an 
annuity. 


To  secure  pay- 
ment by  warrant 
of  attorney. 
To  make  out  a 
good  title, 


convey  mes- 
suages, &:c. 


No.  LXXXIII. 
Agreement  to  grant  an  Annuity. 

Ohs.  1.  An  aorecnient  for  tlie  grant  of  an  annnity  is  sometimes 
entered  into,  for  the  purpose  of  completing  the  transaction  at  some 
future  period,  and  may  be  entered  into  on  the  part  of  a  feme  covert, 
with  respect  to  her  independent  property,  Essex  v.  Athins,  14  Ves. 
542.  Such  an  agreement  need  not  be  memorialized,  as  it  is  not  within 
the  53  G.  3,  c.  14,  Jachsou  v.  Lever,  3  B.  C.  C.  605;  Nield  v. 
Smith,  14  Ves.  491 ;  but  it  is  frequently  required  by  way  of  pre- 
caution. 

2.  Specific  performance  of  an  agreement  to  grant  an  annuity,  as  a 
consideration  for  the  purchase  of  an  estate,  will  be  enforced,  although 
the  vendor  die  previous  to  the  completion  of  the  contract,  Mortimer 
V.  Capper,  1  B.  C.  C.  156;  Jackson  v.  Lever,  3  B.  C.  C.  605. 

Articles  kc.  see  ante,  No.  XLVI.  Betii  {grantor)  of  &c.  of 
the  one  pt  and  {grantee)  of  <fcc.  of  the  or.  pt  Witness  That  the 
sd  {grantor)  in  conson  (a)  of  the  sum  of  £  doth  hby  agree  to 
grant  unto  the  sd  {grantee)  an  annty  or  clear  yrly  sum  of  £  {h) 
during  the  life  of  the  sd  {grantor)  to  be  pd  quarterly  from  the 
time  of  granting  the  same  with  a  proportional  part  (c)  up  to  and 
inclusive  of  the  day  of  his  death  to  be  charged  upon  and  issuing 
out  of  all  those  freehold  messes  tents  and  heredts  of  the  sd 
{grantor)  situate  at  in  the  co.  of  and  to  be  furr  se- 

cured by  the  bond  and  w  arrant  of  attorney  to  confess  judgment 
of  the  sd  {grantor)  And  the  sd  {grantor)  shall  and  will  deliver 
unto  the  sd  {grantee)  on  or  befe  the  day  of  next  a 

full  and  perfect  abstract  of  the  title  of  him  the  sd  {grantor)  to 
the  sd  messes  tents  and  herdts(<f)    And  also  shall  and  will  de- 


(fl)  If  the  purchase  money  be  not  all  paid  at  once,  then  say,  "The  sura  of 
£  at  the  exon  of  the  sd  secties  and  tlie  further  sum  of  £  "within  the  space 
of  cal  mths  next  ensuing." 

{b)  Or,  if  it  be  so  agreed,  "  during  tlie  life  of  the  grantee,"  or  "  during  the 
lives  of  nominees  or  the  longest  liver  of  them,"  or  "  for  a  term  of  years  determi- 
nable on  lives." 

(c)  As  to  the  reason  for  this  clause,  see  Pref.  s.  4. 

{(1)  If  the  annuity  be  secured  on  leasehold  premises,  and  it  be  so  agreed,  say, 
"  But  the  sd  (grantor)  shall  not  be  required  to  produce  further  evidence  of  his 
title  to  the  sd  prescs  than  the  sd  lease  and  all  deeds  relating  thereto."  See 
(inlf,  Agreement  to  gkant  a  Lease,  s.  G. 
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inise   or  convey  by  siifhcient  and  proper  conveyes  the  same  No.  LXXXlII. 

1111       Agreement  to 

heredts  and  preses  unto  a  ])sn  or  psns  to  be  named  by  tlie  sd  grant  Aimuiiy. 

(grantee)  in  such  manner  and  form  and  with  such  powers  provoes 

Condons  covts  and  agrts  in  the  sd  deeds  or  instmts  to  be  contd 

as  are  usual  in  Hke  cases  particularly  a  proviso  enabhng  the  sd 

(grantor)  to  reptirchase  the  sd  annty  on  giving  six  cal.  mths 

notice  for  that  purpose  and  on  pavine;  all  arrears  &:c.  (a)     And  ^"^  P^J" '''" 

'       '■  I     J      r>  ^    '  expences. 

that  the  chas  and  the  exps  attending  the  granting  and  securing  Grantor  to  pay 
the  sd  annty  shall  be  borne  bv  the  sd  (grantoi')     And  the  sd  'he  consideia- 

•^  ./  c?  /  Hon  money. 

(grantee)  in  conson  of  the  preses  doth  hby  agree  to  pay  unto  the 
sd  (grantor)  the  sum  of  £  of  Iful  money  of  Gt  Britn  at  the 
time  of  the  exon  of  the  sd  secties  (or  the  sum  of  £  at  the 
exon  of  (fcc.  and  the  fiur  sum  of  £         on  the  day  of  &c.  as 

the  case  may  he). 


No.  LXXXIV.  No.  Lxxxiv. 

Bond  to  secure 

Bond  to  secure  the  Payment  of  an  Annuity  to  a  former  Mistress.       Annuity. 

Obs.  1.  It  is  a  rule  both  of  law  and  equity,  that  ex  turpi  contractu  Illegality  of 
actio  non  oritur;  any  consicleratiou  therefore  which  is  against  the  v  Urates 'a  bond 
rules  and  claims  of  decency  will  vitiate  the  contract ;  but  courts  of 
law,  as  well  as  those  of  equity,  distinguish  between  considerations 
past  and  considerations  future,  and  consequently  a  bond  purporting 
to  be  in  consideration  of  past  coliabition  between  the  obligor  and  the 
obligee  has  been  held  to  be  good,  2  Wils.  339 ;  Ambl.  641 ;  Forr, 
153  ;  1  Fonbl.  Eq.  228. 

2.  As  to  the  memorial  of  the  bond,  see  subsequent  Precedent  of  a 
Memorial. 

3.  A  bond  given  as  a  collateral  security  for  the  payment  of  an  an-  Stamp. 
nuity  requires  a  stamp  of  1/.  only,  when  the  deed  of  grant  is  charged 

with  the  ad  valorem  duty  imposed  on  conveyances ;  but  where  this 
is  not  the  case,  the  bond  is  charged  with  an  nd  raloron  duty  on  the 
amount  of  the  annuity,  or  sum  secured. 

Know  all  Men  by  these  Presents  kc.  (see  Bond.)     Whas  by  Recital  of  lease 

and  release  to 
~~~         ~     '  ^  secure  payment 

(«)  If  the  annuity  be  granted  during  the  life  of  the  grantor,  add,  "  Aho  a  co-  of  an  annuity. 
venant  tliat  the  sd  (grantor)  shall  at  his  own  expence  appear  at  any  office  in 
London  or  Westminster  that  his  life  may  be  insured."     If  necessary,  also  add, 
"  And  also  that  the  sd  (grantor)  shall  at  his  own  expence  insure  such  pts  of  the 
tid  preses  as  are  liable  to  be  damaged  or  destroyed  by  fire." 
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No.  LXXXIV.  indentures  of  lease  and  I'ele  bearing  date  resply  on  or  about  the 
Bond  to  secure  ^  ^l  ^     g  ^f         ^^le  rele  bcinp-  made  beta  the  above 

Annuity.  •'  ~ 

——  bounden  {Ohliyor)  of  the  one  pt  and  the  sd  {Trustees)  of  the  or. 

pt  certain  heredts  therein  described  situate  lying  and  being  &c. 
were  demised  and  assured  by  the  sd  (O.)  to  the  sd  ( T.)  their  exs 
ads  and  ass  from  the  day  of  the  dece  of  the  sd  ( O.)  during  the 
term  of  yrs  witht  impeachment  of  waste  In  trust  yrly  and 
evy  year  after  the  dece  of  the  sd  (O.)  during  the  life  of  H.  H. 
thin  named  and  described  by  the  ways  and  means  thin  mentd 
to  raise  and  levy  one  annty  or  yrly  sum  of  £  fi'ee  from  all 
taxes  and  deductions  whatsr  and  to  pay  and  apply  the  same  by 
two  half  yi'ly  paymts  on  the         day  of         and  the  day  of 

in  evy  yr  the  first  paymt  to  be  made  on  such  of  the  sd  days 
as  slid  happen  next  after  the  dece  of  him  the  sd  (O.)  into  the 
proper  hands  of  her  the  sd  H.  H.  whether  covert  or  sole  or  unto 
her  order  to  be  signed  by  any  note  or  writing  from  time  to  time 
after  each  of  the  sd  half  yrly  paymts  should  have  become  due 
but  not  orwise  for  her  sole  and  separate  use  and  bent  and  dispon 
during  her  life  independent  of  any  future  husband  And  so  that 
she  might  not  whether  covert  or  sole  at  any  time  or  times  whatsr 
make  any  assmt  or  dispon  by  way  of  anticipation  of  the  sd 
annty  of  £  or  any  pt  thof  which  slid  not  actually  have  ac- 
crued or  become  due  to  the  intent  that  the  same  might  not  be 
subject  or  liable  to  the  debts  of  any  future  husband  of  the  sd  H. 
H.  but  always  remain  for  her  maintenance  and  support  And  it 
was  thby  deck!  that  the  rect  and  rects  of  the  sd  H.  H.  or  of  the 
psn  to  whom  she  might  appt  the  sd  annty  or  any  pt  thof  to  be 
pd  in  manner  afd  shd  notwithstanding  her  coverture  (if  married) 
be  a  sufficient  rele  and  discharge  for  the  same  or  so  much  thof 
as  in  such  rect  or  rects  slid  be  expssd  to  be  reed  And  whas  in 
conson  of  the  past  services  of  the  sd  H.  H.  and  from  motives  of 
concern  for  her  int  the  sd  {obligor)  is  desirous  of  settling  upon 
her  an  annuity  of  £  to  commence  immly  in  addition  to  the  sd 
annty  of  £  seed  to  her  by  the  last  in  pt  recited  indre  and  for 
the  purpe  of  carrying  the  intention  of  the  sd  (O.)  into  effect  he 
hath  extd  the  above  written  bond  subject  to  the  condon  hinaftr 
contd  for  making  void  the  same  Now  the  condition  of  the  above 
written  obhgon  is  That  if  the  above  bounden  (O.)  shall  and  do 
henceforth  yrly  and  eviy  yr  during  the  life  of  the  sd  H.  H.  well 


Of  grant  of  an 
annuity. 


Condition. 
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and  truly  pay  unto  the  sd  {trustees)  or  the  survor  of  them  or  the   No.  LXXXIV. 

.  •  f  r.  Bond  io  secure 

exs  or  ads  or  such  survor  (in  addition  to  the  sd  annuity  or  x  Annuity. 

seed  by  the  sd  in  pt  recited  indre)  one  annty  or  yrly  sum  of 

£         of  Iful  &c.  free  from  all  taxes  and  witht  any  deduction 

whatsr  by  equal  half  yrly  paymts  on  the  day  of  and 

the  day  of  in  evy  yr  the  first  of  such  half  yrly  paymts 

to  be  made  on  the  day  of  next  ensuing  the  date  of  the 

above  written  bond  (a)  to  the  intent  that  the  same  may  be 

applied  by  them  the  sd  {trustees)  and  the  survor  &c.     Upon  such 

trusts  for  the  separate  use  of  the  sd  H.  H.  as  in  the  sd  in  pt 

recited  indenture  are  expressed  concerning  the  sd  annuity  of 

£        Then  &c.  (see  post,  Bonds.) 


Bond  for  Payment  of  an  Annuity,  ^ee  post,  Bonds. 


No.  LXXXV. 

Grant  of  an  Annuity  for  the  Life  of  the  Grantor  secured  on 
Freeholds.  {General  Precedent.) 


No.  LXXXV. 

Grant  of 

Annuity  secured 

on  Freeholds. 


Ohs.  1.  As  to  stamps  required  for  this  deed,  see  ante,  Pref.  s.  12.  Stamp. 
2.  As  to  the  forms  necessary  to  be  observed  in  order  to  render  an 
annuity  deed  valid,  see  i^ost,  Memorials. 

This  Indenture  made  the         day  of         in  the  yr  of  the 

reign  &:c.  and  in  the  yr  of  our  Lord  18       Betn  {grantor)  of  &c.  Parties. 
of  the  first  pt  {grantee)  of  &:c.  of  the  second  part  and  {trustee) 
of  &c.  a  trustee  named  and  appointed  by  the  sd  {grantee)  for 
the  purps  hnaftr  mentd  of  the  third  pt  Whas  the  sd  {grantor)  is  Recital  of 
seised  of  or  entitled  to  the  sevl  messes  Ids  and  hereds  &c.    And  ^^'^'°' 
Whas  the  sd  {grantee)  hath  contracted  with  the  sd  {grantor)  for  Of  contract  for 

purchase. 

(a)  If  it  be  so  agreed,  add,  "  or  if  the  sd  H.  H.  shall  happen  to  die  betn  any 
of  the  sd  feasts  or  quarter  days  whereon  the  sd  annty  is  made  paye  to  them 
resply  then  if  the  sd  {obligor)  his  hrs  &c.  shall  and  do  pay  or  cause  to  be  pd  unto 
the  sd  (  r.)  or  the  survor  of  them  a  proportionate  pt  of  such  annty  or  yrly  sum 
according  to  the  time  which  the  sd  H.  H.  may  happen  to  live  after  the  then  last 
quarter's  payn\t  shall  herein  become  due  to  the  sd  H.  H.  without  any  deduction 
or  abatement  whatsr." 
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No.  LXXXV, 

Grunt  of, 
secured  on 
Freeholds. 


Of  warrant  of 
attorney. 


Of  annuity  to 
be  secured  on 
the  freeholds. 


Testatum. 


Grant  of  an- 
nuity. 


Habendum. 


the  absolute  purchase  of  one  aiinty  or  clear  yrly  rent-charge  or 
sum  of"  £  during  the  life  of  the  sd  {grantoi',  or  grantee,  or 

nominees  "  or  the  survivor  of  them,"  as  the  case  may  he)  free  from 
taxes  and  witht  any  deduction  whatr  subject  nevss  to  a  prove 
or  agrt  for  the  repurchase  of  the  same  hinaftr  contd  (a)  And 
whas  for  securing  the  paymt  of  the  sd  annty  or  clear  yrly  sum 
of  £  the  sd  {grantor)  by  his  certain  warrant  of  attorney 
bearing  even  date  with  these  prests  hath  authorized  A.  B.  and 
C.  D.  attornies  of  her  Maj.  Ct  of  Q.  B.  to  confess  judgmt  agst 
him  in  an  action  of  debt  for  the  sum  of  £  and  costs  of  suit 
And  whas  it  was  agrd  upon  the  treaty  for  the  purchase  of  the 
sd  annty  that  for  the  furr  securing  unto  the  sd  {grantee)  his  exs 
ads  and  ass  paymt  of  the  sd  annty  or  &c.  of  £  the  same  shd 
be  chagd  upon  and  issuing  out  of  the  sd  messes  or  tents  Ids 
and  heredts  And  it  was  furr  agrd  betn'  them  the  sd  {grantor) 
and  {grantee)  that  the  costs  and  exps  attending  the  contract  for 
the  sd  annty  and  for  preparing  and  perfecting  the  secties  for 
the  same  and  for  inrolling  a  memorial  thof  shd  be  borne  and 
pd  by  the  sd  {grantor)  Now  this  Indre  witnesseth  That  in  pur- 
suance of  the  sd  in  part  recited  agrt  and  for  and  in  conson  of 
the  sum  of  £  (b)  of  Iful  &c.  to  the  sd  {grantor)  in  hand  well 
and  truly  pd  by  the  sd  {grantee)  at  or  before  the  sealing  and 
delvy  of  these  prests  the  rect  whereof  the  sd  {grantor)  doth  hby 
acknge  and  of  and  from  the  same  and  evy  pt  thof  doth  acquit 
release  exonerate  and  for  ever  discharge  the  sd  {grantee)  his  exs 
and  ads  by  these  prests  He  the  sd  {grantor)  Hath  given  granted 
bargained  and  sold  and  by  these  prests  Doth  give  grant  bar- 
gain and  sell  unto  the  sd  {grantee)  his  exs  ads  and  ass  during 
the  natural  life  of  the  sd  {grantor)  One  annuity  or  clear  yrly 
rent-charge  or  sum  of  £  to  be  issuing  and  paye  out  of  and 
charged  and  chagbe  upon  All  that  messe  or  tents  &c.  To  have 
and  to  hold  (c)  receive  perceive  and  take  the  sd  annty  or  yrly 


(«)  Jf  it  be  so  agreed,  say,  "  Ajid  xchas  the  sd  {(grantor)  by  his  bond  or  obliga- 
tion in  wiiting  bearg  even  date  with  these  prests  hath  become  bounden  to  the  sd 
{grantee)  in  the  penal  sum  of  £  with  the  condon  thereunder  witten  for  making 
void  the  same  upon  payment  of  the  sd  annty  or  yrly  sum  at  the  times  and  in 
manner  hnaftr  mcntd."     (As  to  the  necessity  of  a  bond,  see  ante,  Pref.  sect.  9.) 

(b)  For  a  variation  in  this  part  of  the  testation,  see  post,  No.  89. 

((•)  As  to  the  force  of  the  words  "  receive"  and  "  perceive,"  see  Pref.  sect.  2. 
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rent-chai'o-e  or  sum  of  £  unto  the  sd  (nrantee)  his  exs  ads    ^o.  Lxxxw 

and  ass  henceforth  during  the  natural  hfe  of  the  sd  {grantor)  («)      secured  on 

to  be  pd  and  pave  to  him  the  sd  {grantee)  his  exs  ads  and  ass  ' — 

at  or  in  the  Common  Dining-Hall  of  the  Inner  Temple  in  the 
Co  of  Middlesex  by  four  equal  quarterly  paymts  betn  the  hours 
of  &c.  on  the  day  of  the  day  of  the  day 
of        and  the  day  of  in  evy  yr  free  from  all  taxes  and 

witht  any  deduction  or  abatement  whatsr  the  first  quarterly 
paymt  to  be  made  on  the  day  of  now  next  ensuing  (b) 

And  in  case  the  sd  {grantee)  slid  die  in  the  interval  betn  any  of 
the  sd  quarterly  days  of  paymt  then  also  a  proportionate  (c) 
pt  of  the  sd  annty  for  the  time  which  at  the  dece  of  the  sd 
{grantor)  shall  have  elapsed  of  the  quarterly  paymt  then  grow- 
ing due  such  proportionate  pt  to  be  pd  within  days  after 
the  dece  of  the  sd  {grantor)     And  the  sd  {grantor)  for  himself  Covenant  to 

111111  •  1  •!!    P3y  annuity. 

nis  hrs  exs  and  ads  doth  hby  covt  promise  and  agree  with  and 
to  the  sd  {grantee)  his  exs  ads  and  ass  That  he  the  sd  {grantor) 
his  hrs  exs  or  ads  shall  and  will  well  and  truly  pay  or  cause  to 
be  pd  unto  him  the  sd  {grantee)  his  exs  ads  or  ass  the  sd  annty 
or  yrly  rent-charge  or  sum  of  £  during  the  life  of  him  the 
sd  {grantor)  at  or  upon  the  days  and  in  the  manner  hinbefe 
apptd  for  the  paymt  thof  Provided  always  and  it  is  hby  decld  Clause  of  dis- 
aud  agrd  by  and  betn  the  sd  pties  hereto  and  particularly  the 
id  {grantor)  for  himself  his  hrs  and  ass  doth  hereby  covt  pro- 
mise and  agree  Avith  and  to  the  sd  {grantee)  his  exs  ads  and 
ass  That  in  case  the  sd  annty  or  yrly  rent-charge  or  sum  of 
£  shall  happen  to  be  due  and  unpd  for  the  space  of  21  days 
next  after  any  of  the  sd  days  or  times  hinbefe  apptd  for  the 
paymt  thof  Then  and  in  evy  such  case  and  so  often  as  it  shall 
happen  it  shall  and  may  be  Iful  to  and  for  the  sd  {grantee) 
his  exs  ads  and  ass  into  and  upon  the   sd  messes  tents  Ids 

(a)  Or  "of  the  sd  {grantee,)''  or  "  during  the  natural  lives  of  the  sd  {noini- 
nees)  or  during  the  life  of  the  survor  of  them,"  or  "for  and  during  the  term  of 
99  years  if  the  sd  {grantor)  or  if  the  sd  {jwminces)  or  the  survor  of  them  should 
so  long  live."     (See  ante,  Pref.  sect.  4.) 

(6)  As  to  the  necessity  of  this  clause,  see  ante,  Pref.  sect.  3,  and  also  Aprou- 

TIOXMENT. 

(c)  Before  the  4  &  5  W.  4,  c.  22,  (see  Dig.  p.  ii.  tit  Apportionment)  this 
clause  was  absolutely  necessary  where  it  was  intended  that  the  annuity  should 
be  apportioned. 
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No.LXXXV.  heredts  and  preses  so  cbagd  with  the  paymt  of  the  sd  amity 
secured  'on  or  iiito  01'  upou  any  pt  thof  to  enter  and  distrain  for  the  same 
Freeholds.  ^nnty  and  all  arrears  thof  and  the  distress  and  distresses  then 
and  there  found  to  take  drive  carry  away  and  impound  and  the 
same  in  pound  to  detain  and  keep  until  the  sd  annty  or  yrly 
&c.  of  £  and  all  arrears  thof  shall  be  fully  pd  and  satisfied 
and  all  costs  chas  and  exps  whatsr  sustained  and  occasioned  f 
by  or  attending  the  making  taking  and  keeping  any  such  dis-*  I 
tresses  shall  be  fully  pd  and  satisfied  And  in  deft  of  paymt  t 
thof  in  due  time  after  any  such  distress  or  distresses  shall  be 
made  and  taken  to  appraise  sell  or  dispose  of  such  distress  or 
distresses  or  any  pt  thof  or  orwise  to  act  therein  according  to 
the  due  course  of  law  in  like  manner  as  in  cases  of  distress 
taken  for  nonpaymt  of  rent  reserved  upon  common  leases  To 
the  intent  that  thby  and  therewith  the  sd  (grantee)  his  exs  ads 
and  ass  shall  and  may  be  Ifully  pd  and  satisfied  the  sd  annty  or 

Clause  o(  entry,  yrly  &c.  and  all  arrears  thof  And  further  That  in  case  the  sd 
annty  or  any  pt  thof  shall  be  behind  or  unpd  for  the  space  of  > 
40  days  next  after  any  of  the  days  or  times  hnbefe  apptd  for 
the  payment  thof  [although  {a)  no  formal  or  legal  demand  shall 
have  been  made  thof]  Then  and  so  often  it  shall  and  may  be  ' 
Iful  to  and  for  the  sd  {grantee)  his  exs  ads  and  ass  into  and 
upon  the  sd  preses  or  into  or  upon  any  pt  thof  in  the  name  of 
the  whole  to  enter  and  the  same  to  have  hold  and  enjoy  and 
the  rents  and  profts  thof  and  of  evy  pt  thof  to  rece  and  take  to 
and  for  his  and  their  own  use  and  bent  iintil  he  or  they  shall 
be  thby  and  therewith  or  orwise  fully  pd  and  satisfd  the  sd 
annty  as  shall  accrue  and  grow  due  during  such  time  as  he  the 
sd  {grantee)  his  exs  ads  or  ass  shall  continue  in  posson  of  the 
sd  preses  after  such  entry  togr  with  all  losses  costs  chas  dams 
and  exps  as  shall  be  occasioned  by  nonpaymt  thof  as  afd  such 
posson  to  be  witht  impeachment  of  waste  other  than  wilful  and 

Further  testa-  malicious  waste  (6)  And  this  Indenture  further  loitiiesseth  That 
in  furr  pursuance  of  the  sd  agrt  and  for  the  furr  better  and 
more  effectually  securing  the  paymt  of  the  sd  annty  or  clear 


turn. 


(a)  See  ante,  Pref.  sect.  8. 

(6)  If  the  grantor  be  tenant  for  life,  add,  "  as  far  as  the  sd  (grantor)  can  grant 
that  privilege." 


! 
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yrly  gum  of  £         and  also  in  conson  of  10s.  of  Iful  money  of  No.  LXXXV 
Gt  Britain  to  the  sd  {grantor)  in  hand  pd  by  the  sd  {trustee)  at      securedin 
or  befe  the  seaUng  and  dehvering  of  these  prests  the  rect  whof      Freeholds. 
is  hby  ackngd  he  the  sd  {grantor)  at  the  request  and  by  the 
diron  and  apptmt  of  the  sd  {grantee)  [testified  by  his  seaUng 
and  delivering  of  these  prests]  Hath  granted  bargained  sold  Demise  of  lands 
and  demised  and  by  these  prests    Doth  grant  bargain  sell  and        "^ 
demise  unto  the  sd  {trustee)  his  exs  &:c.  All  those  the  sevl  messes 
or  tents  Ids  and  heredts  with  the  apts  hinbefe  mentioned  and 
chagd  with  the  paymt  of  the  sd  annty  with  all  outhouses  (fee. 
and  the  revn  &c.  and  the  estate  &c.  (see  Release)     To  have 
and  to  hold  the  sd  messes  or  tents  Ids  heredts  and  preses  hby 
granted  and  demised  or  orwise  assured  with  the  apts  mito  the 
sd  {T.)  his  exs  ads  and  ass  from  the  day  next  before  the  day  of 
the  date  of  these  prests  for  and  during  the  term  of  99  years 
thence  next  ensuing  and  fully  to  be  completed  and  ended  with- 
out impeachment  of  waste  («)     Ujwji  the  trusts  nevss  and  to  Upon  trusts. 
and  for  the  ends  intents  and  purps  hinaftr  expssd  and  decld 
concerning  the  same  that  is  to  say  Upoji  trust  in  the  first  place  To  permit 
to  permit  and  suffer  the  sd  {grantor)  to  rece  and  take  the  rents  fhe're'nts°and ^ 
issues  and  profits  of  the  sd  hby  demised  preses  with  the  apts  profits, 
until  deft  shall  happen  to  be  made  of  or  in  paying  the  sd  annty 
or  some  part  thof  on  or  at  the  days  and  times  and  in  manner 
hinbefe  appted  for  payment  of  the  same    And  upon  this  further  xo  raise  arrears 
trust  That  in  case  the  sd  annty  or  yrly  sum  of  £         or  any  pt  .^^jj;'"''^'^^  °' 
thof  shall  happen  to  be  behind  or  unpd  by  the  space  of  40  days 
next  after  any  of  the  sd  days  or  times  of  paymt  then  and  so 
often  as  the  same  shall  hap])en  the  sd  ( T.)  his  exs  (fee.  do  and 

hall  by  and  out  of  the  issues  and  prfts  of  the  sd  messes  preses 
or  any  pt  thof  or  by  demising  leasing  mtgaging  or  selling  the 

iame  preses  or  any  pt  thof  for  all  or  any  pt  of  the  sd  term  of 
99  years  or  by  such  or.  ways  or  means  as  to  the  sd  {T.)  his  (fee. 
shall  seem  meet  raise  and  levy  such  sum  or  sums  of  money  as 

hall  be  sufficient  to  pay  and  satify  the  said  annty  or  yrly  &c. 


(u)  If  it  be  needful,  add,  "  Together  with  all  deeds  muniments  writings  and 
evidences  whatsr  which  in  anywise  relate  to  the  same  and  which  are  or  at  any 
time  shall  or  may  be  in  the  posson  custody  or  Iful  power  of  him  the  sd  (grantor) 
his  hrs  exs  or  ads  witht  any  action  or  suit  at  law  or  in  equity." 
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No.  LXXXV 

Grant  of', 
secured  on 
Freeholds. 


("ontracts  6>:c. 
of  trustee  good 
wiiliout  consent 
of  aranior. 


Indemnity  to 
trustees. 


Receipts  of 
trustees  to  be 
good  dis- 
charges. 


or  SO  niiicli  tliof  as  from  time  to  time  shall  happen  to  be  in 
arrears  and  unpd  togr  with  all  such  losses  costs  chas  dams  and 
exps  as  the  sd  {grantee)  his  exs  &c.  shall  sustain  or  incur  in 
consequence  of  the  nonpaymt  of  the  same  annty  as  afd  or  the 
sd  (T.)  shall  incur  in  the  exon  of  the  trusts  reposed  in  him  And 
shall  apply  the  mos  arising  thby  in  or  towds  the  paymt  or 
satisfaction  thof  accly  (a)  And  shall  permit  and  suffer  the  sd 
(grantor)  his  hrs  and  ass  to  rece  the  surplus  [if  any]  of  the 
rents  issues  and  profits  of  the  sd  messes  heredts  and  preses  a-^ 
afd  to  and  for  his  and  their  own  use  and  benefit  And  for  the 
purpose  of  facilitating  any  such  sale  or  mtge  it  is  hby  decld  and 
agrd  by  the  pties  to  these  prests  that  all  contracts  sales  mtges  i 
assignmts  and  things  which  shall  be  entered  into  made  and 
exted  by  the  sd  {T.)  his  exs  tkc.  of  or  concerning  the  sd  messes 
or  tents  and  preses  or  any  pt  thof  shall  to  all  intents  and  purps 
whtsr  be  as  valid  and  effectual  in  the  law  as  the  same  would 
have  been  if  the  sd  {grantor)  his  exs  &c.  had  actually  joined  in 
and  exted  the  same  Provided  always  and  it  is  hby  furr  decld 
and  agrd  by  and  betn  the  pties  hto  That  the  sd  {T.)  his  exs  ad:« 
or  ass  or  any  of  them  shall  not  be  answe  for  any  loss  which 
may  happen  to  the  sd  preses  in  the  exon  of  the  trusts  hinbefe 
expssd  unless  the  same  shall  happen  through  his  or  their  own 
wilful  deft  And  that  the  rect  or  rects  of  him  the  sd  {T.)  his  ex> 
&c.  for  any  mos  paye  to  him  or  them  by  virtue  of  these  prest- 
shall  be  a  sufficient  discharge  {h)  or  discharges  unto  the  psn 
or  psns  paying  the  same  and  that  the  psn  or  psns  making  such 
paymts  shall  not  be  bd  or  liable  to  see  to  the  applicon  of  such 


^ 


(o)  If  it  be  so  agreed,  say,  "  And  from  and  after  and  subject  to  the  paymts 
afd  Upon  trust  to  lay  out  and  invest  the  residue  and  surpUis  of  the  mos  which 
shall  arise  and  be  produced  by  such  sale  or  sales  in  the  name  or  names  of  him 
the  sd  ( T.)  his  &c.  in  the  purchase  of  a  competent  share  or  competent  shares  of 
the  parliamentary  stocks  or  funds  of  Gt  Britn  or  at  int  upon  govt  secties  to  be 
from  time  to  time  altered  varied  and  transposed  in  for  and  upon  such  funds  or 
secties  of  the  same  or  like  nature  as  often  as  the  sd  {T.)  his  hrs  &c.  shall  think 
fit  and  to  stand  possessed  of  and  interested  in  such  stocks  &c.  upon  the  tnists 
following,  that  is  to  say  That  the  sd  ( T.)  his  &'c.  shall  during  the  life  of  the  sd 
{grantor)  pay  and  satisfy  unto  the  sd  {granfee)  his  exs  Src.  the  sd  annty  or  yrly 
&c.  of  &c.  expssed  to  be  hby  granted  at  the  days  and  times  and  in  manner 
hinbefe  appted  for  paymt  thof." 

(6)  As  to  the  effect  of  this  clause,  see  Pref.  sect.  1 1 . 
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mos  or  ])e  answe  or  accountable  for  tlie  loss  misa])plication  or  Xo.  LXXXV. 

...              1       />                 1             1  !•         1               •            •                                 i    •  Grant  of, 

non-application   tlior  nor    be   obliged    to   niqmre   or  ascertani  seemed  on 

whether  such  sales  or  nitges  shall  be  necessary  for  all  or  any  Freeholds. 


of  the  purps  hnbefe  mentd     Provided  always  and  it  is  hby  furr  Cesser  of  term. 
liecld  and  agd  That  after  the  dece  of  the  sd  {grantor)  when  the 
trusts  hinbefe  decld  concerning  the  sd  term  of  99  yrs  shall  in 
all  things  be  fully  satisfied  and  performed  or  shall  have  become 
unnecessary  or  incapable  of  being  performed  Then  and  thence- 
forth the  sd  term  or  so  much  thof  as  shall  not  be  disposed  of 
under  the  trusts  afd  shall  cease  determine  and  be  absolutely 
void     And  the  sd  {grantor)  for  himself  his  hrs  exs  ads  and  ass  Coveaants. 
doth  hby  covt  promise  and  agree  with  and  to  the  sd  {grantee) 
his  exs  &c.  in  manner  following  that  is  to  say  That  he  the  sd 
{gantor)  now  at  the  time  of  the  sealing  and  delvy  of  these  prests 
hath  in  himself  full  power  and  absolute  authority  to  charge  all  Grantor  has 
and  singular  the  sd  messes  or  tents  Ids  and  heredts  hby  chagd  premises/ ^' '^^ 
and  made  chagbe  with  the  paymt  of  the  sd  annty  or  yrly  sum 
of  £         and  also  to  demise  the  same  with  the  apts  unto  the  sd 
( T.)  upon  the  trusts  and  to  and  for  the  intents  and  purps  afd 
And  also  that  the  sd  preses  now  are  and  shall  remain  and  be  Premises  suf- 
suthcient  to  such  distress  and  entry  as  afd    And  shall  be  holden  ^^H"^^^  °^   '^" 
and  enjoyed  as  a  secty  for  the  sd  annty  without  any  hinderance 
interruption  claim  and  demand  whatsr  from  or  by  him  the  sd 
{grantor)  his  exs  ads  or  ass  according  to  the  true  intent  and 
meaning  of  these  prests     And  that  free  and  clear  and  freely  Free  from  in- 
and  clearly  acquitted  exonerated   and  discharged  by  him  the  ^"™  ranees. 
sd  {grantor)  his  exs  and  ads  of  and  from  and  against  all  and  all 
manner  of  former  estes  rights  chas  and  incumbs  whatsr     And 
furr  that  he  the  sd  {grantor)  his  hrs  exs  and  ads  and  evy  or,  psn 
having  or  Ifully  or  equitably  claiming  or  who  shall  or  may  have 
or  claim  any  este  right  title  trust  and  int  whatsr  either  at  law  or 
in  equity  in  to  or  out  of  the  sd  heredts  and  preses  liby  granted 
and  demised  and  any  pt  thof  shall  and  will  from  time  to  time 
and  at  all  times  hrafter  during  the  continuance  of  this  secty 
upon  evy  reasone  request  of  the  sd  {grantee)  his  exs  &:c.  but  until 
such  sale  or  mtge  shall  be  made  at  the  costs  and  chas  of  the  sd 
{grantor)  his  hrs  exs  or  ads  and  after  such  sale  or  mtge  then  at 
the  costs  and  chas  of  the  psn  or  psns  to  whom  the  sd  preses 
shall  be  conveyed  make  do  and  exte  all  such  furr  and  or.  Iful 
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No.  LXXXV^ 

Grant  of, 
secured  on 
Freeholds. 

And  for  further 
assurance. 

That  grantor 
will  appear  at 
insurance  office. 


And  not  leave 
the  kingdom 
without  giving 
notice. 


Warrant  of  at- 
torney intended 
only  as  col- 
lateral security. 
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and  reasone  acts  deeds  matters  and  things  whatsr  for  the  more 
effectually  granting  demising  and  assuring  the  same  preses  unto 
the  sd  ( 7'.)  his  exs  &c.  for  and  during  the  then  remainder  of  the 
sd  term  of  99  yerrs  Upon  the  trusts  hinhefe  decld  as  by  the  sd 
{grantee)  his  exs  (fee.  or  his  counsel  in  the  law  shall  be  Ifully  and 
reasny  advised  or  devised  and  required  And  moreover  that  the 
sd  {grantor)  shall  and  will  from  time  to  time  during  the  con- 
tinuance of  the  sd  annty  at  the  request  of  the  sd  {grantee)  his 
exs  kc.  appear  in  person  at  office  or  any  other  office  for  life 
insurances  within  the  cities  of  London  and  Westminster  or  send 
such  notice  in  writing  of  his  place  of  abode  togr  with  a  certificate 
or  certificates  of  the  state  of  his  health  for  the  purpe  of  enabling 
the  sd  {grantee)  his  exs  &:c.  to  insure  or  keep  insured  at  the 
cost  and  chas  of  the  sd  {grantor)  his  exs  ads  or  ass  any  sum 
or  sums  of  money  not  exceeding  £  upon  the  life  of  him 

the  sd  {grantor)     And  furr  that  he  the  sd  {grantor)  shall  not  nor 
will  at  any  time  hraftr  during  his  life  depart  from  or  leave  the 
kingdom  or  go  or  travel  upon  the  seas  or  reside  in  foreign  part> 
witht  giving  evy  time  sufficient  notice  in  writg  to  the  sd  {grantee) 
his  exs  &c.  of  his  intention  so  to  do  in  order  to  enable  him  the 
sd  {grantee)  his  exs  &c.  to  make  known  the  same  if  necessary 
at  the  sd  office  so  that  the  additional  premium  or  premiums  if 
any  to  be  h1)y  incurred  for  the  purpe  of  keeping  on  foot  the  sd 
policy  of  insurance  on  the  life  of  the  sd  {grantor)  may  be  pd 
And  also  that  he  the  sd  {grantor)  shall  not  nor  will  do  any  act 
or  thing  whatsr  whereby  or  by  means  whereof  any  policy  or 
policies  for  effecting  such  insurance  as  afd  shall  become  void  or 
voidable  or  orwise  prejudiced  or  impeached     Provided  always 
and  it  is  hby  declared  and  agrd  by  and  betn  the  pties  hereto 
That  the  sd  warrant  of  attorney  and  the  judgmt  to  be  entered 
up  by  virtue  thof  are  intended  only  as  a  collateral  secty  for  the , 
paymt  of  the  sd  annty  or  yrly  &c.  on  or  at  the  sevl  days  and 
in  the  manner  hinbefe  apptd  for  paymt  thof  as  afd     And  that 
no  exon  or  exons  shall  be  issued  or  taken  out  upon  the  sd 
judgmt  unless  and  until  some  payment  of  the  sd  annty  shall  be 
in  arrear  for  the  space  of  21  days  next  after  some  or  one  of  the 
sd  days  hinbefe  appted  for  paymt  thof  as  afd     Provided  never- 
theless that  when  and  so  often  as  the  sd  annty  shall  be  so  in 
arrears  then  and  in  such  case  it  shall  be  Iful  for  the  sd  {grantee) 
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his  exs  &c.  to  sue  out  such  exon  for  recovering  all  or  any  pt    No.  Lxxxv. 
of  the  scl  annty  and  all  costs  and  chas  which  the  sd  {grantee)      secured  on 
his  exs  (fee.  shall  bear  pay  sustain  or  be  i)ut  unto  by  reason  of      Freeholds.^ 
the  nonpaynit  of  the  same.     And  that  it  shall  not  be  necessy  (jiantee  noiob- 
for  the  sd  {grantee)  his  exs  &c.  to  revive  the  sd  judgmt  nor  to  jud^gment!^'^^ 
do  any  act  to  keep  the  same  on  foot  notwithstg  it  shall  not 
have  been   entered  on   record   for  the   space   of  one  yr  (a)  or 
upwards  and  notwithstg  any  rule  or  practice  of  the  sd  court  in 
which  the  sd  judgmt  shall  have  been  entered  up     And  that  the 
sd  {grantor)  his  exs  or  ads  shall  not  nor  will  attempt  by  any 
ways  or  means  to  take  advantage  of  such  want  of  revival  of  the 
sd  judgment     And  lastly  it  is  hby  decld  and  agrd  by  and  betn 
the  pties  to  these  prests  and  particularly  the  sd  {grantee)  for 
himself  his  hrs  exs  and  ads  doth  hby  covt  promise  and  agree 
with  and  to  the  sd  {grantor)  his  hrs  exs  ads  and  ass  That  in  Power  to  re- 
case  the  sd  {grantor)  his  hrs  &c.  at  any  time  after  the  expiration 
of  yrs  from  the  date  hereof  be  desirous  of  {h)  purchasing 

the  sd  annty  or  yrly  rent-charge  or  sum  of  £  and  of 

such  his  or  their  desire  shall  give  unto  the  sd  {grantee)  his  exs 
ads  or  ass  six  calr  mths  notice  in  writing  under  his  hand  or  in 
lieu  of  such  notice  shall  pay  one  half  yr's  paymt  of  the  same 
annty  Then  and  in  such  case  from  and  immly  after  the  expira- 
tion of  such  notice  or  upon  such  paymt  in  lieu  thof  and  upon 
paymt  by  him  the  sd  {grantor)  his  exs  &c.  of  the  sum  of  <£ 
for  the  repurchase  of  the  same  annty  togr  with  all  arrears  and 
or.  sums  which  shall  be  then  due  for  or  in  respect  of  the  same  he 
the  sd  {grantee)  his  exs  &c.  shall  and  will  at  the  request  costs  &c. 
of  the  sd  {grantor)  his  exs  &c.  assign  rele  and  surrdr  or  orwise  The  grantee  will 
dispose  of  the  sd  annty  or  yrly  &c.  and  all  the  then  subsisting  &c. 
secties  for  the  same  and  also  all  and  singular  the  heredts  and 
preses  hby  made  chage  with  the  paymt  thof  for  the  residue 
then  remaining  and  unexpired  of  the  sd  term  of  99  years  or  so 
much  thof  as  shall  not  have  been  disposed  of  under  or  by  virtue 
of  the  trusts  hinbefe  expssd  And  shall  deliver  up  these  prests 
and  the  afd  warrant  of  atty  to  the  sd  {grantor)  his  exs  or  ads 


(a)  As  to  the  necessity  of  reviving  judgment  within  the  year,  see  Dig.  p.  ii. 
tit.  Execution  ;  p.  iii.  tit.  Judgment. 
(6)  As  to  the  necessity  of  tliis  clause,  see  ante,  Pref.  sect.  10. 
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seciirt 
Freeholds, 


No.  LXXXV.  to  be  cancelled  and  ackiige  or  cause  satisfaction  to  be  ackngd 
^c,"re/{n  o"  vecoicl  of  the  sd  judgment  [if  any]  And  also  at  the  like  | 
request  costs  and  chas  of  the  sd  {grantor)  his  exs  kc.  assign 
unto  the  sd  {grantor)  his  exs  kc.  the  bent  of  any  policy  of 
insurance  which  may  have  been  eftected  by  the  sd  {grantor)  his 
exs  <li:c.  and  which  shall  be  then  subsisting  and  in  force  or 
capable  of  being  kept  on  foot  or  renewed  in  such  manner  and 
form  as  he  the  sd  {grantor)  his  exs  &c.  or  his  or  their  counsel 
in  the  law  shall  reasonably  require.  In  witness  kc.  see  ante, 
No.  XLVI. 


GRANTS  OF  ANNUITIES  SECURED  ON 
COPYHOLDS. 


1.  Grunt  by  Suirender. 

2.  Eittatcs  pur  autre  vie. 


3.  Estate  of  Surrenderor  and  Surren' 

deree  until  Admission, 

4,  Warrant  of  Attorney  a  Security. 


Grant  by  sur- 
render. 


Estates  pur 
autre  vie. 


Estate  of  sur- 
renderor and 
surrenderee 
until  admit- 
tance. 


Sect.  1.  Where  an  annuity  is  to  be  secured  on  copyholds,  it  is 
usual  either  to  covenant  to  make  a  surrender,  or,  which  is  the  safer 
course,  to  make  a  previous  surrender  on  condition,  with  a  deed  of 
fjrant,  containino;  the  usual  covenants.  A  demise  to  a  ti'ustee  is  not 
commonly  made,  as  no  term  can  be  granted  without  the  licence  of 
the  lord  for  longer  than  one  year. 

2.  As  the  29  Car.  2,  c.  3,  s.  12,  and  14  G.  2,  c.  20,  s.  9,  giving  the 
benefit  of  estates  jjw?'  aiitre  vie  to  the  executors  of  tenant  for  life,  do 
not  extend  to  copyliokls,  of  which  there  can  be  no  general  occupant 
Withers  v.  l]'ithers,  Amb.  151 ;  Zouck  v.  Forse,  7  E.  186  j  the 
covenant  to  surrender  outjlit  to  be  limited  to  the  use  of  the  jjrant^e 
for  a  term  of  years,  to  prevent  the  annuity  determining  on  the 
grantor's  death  (see  Annuity,  sect.  2). 

3.  Where  an  actual  surrender  is  made,  the  surrenderor  remains 
tenant  to  the  lord  until  admission,  insomuch,  that  prior  to  the  55 
G.  3,  c.  192,  now  7  W.  and  1  V.  c.  26,  see  Dig.  p.  iii.  tit.  Wills, 
the  sui-renderor  could  not,  after  such  surrender,  devise  the  copy- 
holds without  a  previous  surrender  to  his  will,  Knehel  v.  Scrqfton, 
8  Ves.  30;  Doe  v.  Wroot,  5  E.  130;  Coote,  Morg,  111.  So  like- 
wise a  surrenderee,  not  being  tenant  until  admittance,  cannot  in  the 
meantime  pass  the  lands,  although  he  may  make  an  equitable  transfer 
of  them,  Doe  v.  Top' eld,  HE.  246;  nor  recover  actual  possession 
of  the  premises  on  default;  but  the  surrenderor  being  considered  in 
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equity  as  trustee  for  the  surrenderee,  Holdfast  v.  Clapham,  1  T.  R.    No.  LXXXV. 
600,  it  is  not  usual  for  him  to  be  admitted  until  default,  in  order  to       secured  on 
avoid   the  fees  for  admission   and  performance  of  the  customary       Freeholds. 
services. 

4.  Formerly  a  judgment  would  not  attach  upon  copyholds,  although  Warrant  of  at- 
it  would  bind  the  goods  of  the  copyholder,  and  give  priority,  as  in  ^.j^^^  ^ 
other  cases,  2  Eq.  Ca.  Ab.  222.     It  is  presumed  that  since  the  3  &  4 
W.  4,  c.  104,  making  copyholds  assets  for  the  payment  of  debts,  the 
law  is  in  this  respect  otherwise.   A  warrant  of  attorney  may  however 
in  some  cases  be  advisable  as  an  additional  security. 


No.  LXXXVI.  No.  Lxxxvi. 

Secured  on 

Grant  of  an  Annuity  for  the  Life  of  the  Grantee  secured  on         Copyholds. 
Copt/holds. 

This  Indenture  &c.  {as  in  the  last  jirecedent)  Betn.  {grantor) 
of  &c.  of  the  one  part  and  {grantee)  of  kc.  of  the  other  pt 
Whas  &c.  {recite  seisin  of  grantor,  also  contract  for  purchase  of 
an  annuity  and  {a)  warrant  of  attorney,  as  in  the  last  prece- 
dent.) (J))  Now  &c.  in  conson  of  &:c.  to  the  sd  {grantor)  in 
hand  &;c.  by  the  sd  {grantee)  at  &:c.  pd  the  rect  whof  &c.  He  the  Testatum. 
sd  {grantor)  Hath  given  granted  &;c.  unto  the  sd  {grantee)  and 


(«)  See  supra,  sect.  4, 

(6)  Where  a  surrender  lias  been  previously  made,  say,  "  And  wluis  at  a  special  Where  sur- 
court-baron  held  in  and  for  the  manor  of  in  the  co  of  the  sd  (grantur)   render  is  pre- 

bath  surrdrd  by  the  rod  into  the  hands  of  the  loi-d  of  the  sd  manor  on  tlie  day  of  ^'°"^^  "^ 
the  date  of  these  prests  (or,  if  out  of  court,  to  ttco  customary  tenants,  "  by  the 
hands  and  acceptance  of  {copyholders)  two  of  the  customary  tenants  of  the  sd 
Diiaior")  accordg  to  the  custom  of  the  sd  manor  All  those  &c.  {parcels)  To  the 
end  and  intent  that  the  sd  (grantee)  his  hrs  or  ass  shall  or  Ifully  may  be  admitted 
tenant  thereto  to  be  holden  at  the  will  of  the  lord  according  to  the  custom  of  the 
manor  subject  to  the  rents  and  services  in  respect  thof  on  condon  that  if  the  sd 
(grantor)  his  hrs  exs  or  ads  shall  well  and  truly  pay  or  cause  to  be  pd  unto  the 
sd  (grantee)  his  hrs  or  ass  for  and  during  the  natural  life  of  the  sd  (grantee)  or 
his  ass  one  annty  or  yrly  sum  of  £  and  also  a  proportional  pt  of  the  sd 

annty  free  from  taxes  on  the  days  and  the  manner  hnaftr  parlarly  mentd  or  if 
the  sd  (grantor)  his  exs  ads  or  ass  should  repurchase  the  sd  annty  upon  the 
terms  hnaftr  mentd  Then  and  in  either  of  the  sd  cases  the  sd  surrdr  shall  be 
void  to  all  intents  and  purps  whatsr." 

VOL.  1.  P 
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Habendum. 

Fuither  testa 
tum. 


No.  LXXXVI.  his  ass  (a)  during  the  natural  life  of  the  sd  (grantee)  One  An- 
Copyhoidsl  nuity  or  &c.  to  be  issuing  out  of  &c.  All  those  kc.  To  Have 
and  to  Hold  &c.  And  the  sd  (grantor)  for  himself  kc.  covt  to 
pay  &c.  And  (h)  this  Indre  fur r  witnesseth  That  for  the  furv 
&c.  securing  the  paymt  of  the  sd  annty  kc.  of  £  at  or  upon 
the  days  &c.  as  afd  He  the  sd  (grantor)  doth  hby  for  himself  his 
hrs  exs  ads  and  ass  covt  &c.  with  &c.  (grantee)  and  his  ass  that 
he  the  sd  (grantor)  his  hrs  exs  &c.  at  or  before  the  next  general 
court  which  shall  be  holden  in  the  sd  manor  of  shall  and 

will  surrdr  into  the  hands  of  the  lord  or  lady  of  the  sd  manor  of 
accrding  to  the  custom  of  the  sd  manor  All  those  kc. 
with  the  appts  hnbefore  mentd  To  the  end  and  intent  that  the 
sd  (grantee)  or  his  ass  shall  or  Ifully  may  be  admitted  thereto 
to  be  holden  at  the  will  of  the  lord  according  to  the  custom  of 
the  sd  manor  and  subject  to  the  rents  and  services  in  respect 
thof  on  condition  nevss  that  if  the  sd  (grantor)  his  hrs  exs  ads 
or  ass  shall  well  and  truly  pay  the  sd  annty  &c.  unto  &:c. 
(grantee)  and  his  ass  during  the  natural  life  of  him  the  sd 
(grantee)  And  also  shall  well  and  truly  pay  unto  the  exs  ads 
or  ass  of  the  sd  (grantee)  in  case  the  sd  (grantee)  shd  depart 
this  life  on  any  of  the  sd  days  of  payment  the  whole  of  the  sd 
quarterly  payment  which  shall  then  have  become  due  and  pave 
and  if  on  any  other  day  then  a  proportional  part  of  the  said 
annty  for  the  time  which  at  the  dece  of  the  sd  (grantee)  shall 
have  elapsed  of  the  quarterly  payment  then  growing  due  or  in 
case  of  a  repurchase  of  the  said  annty  in  pursuance  of  the  provo 
hnaftr  contd  in  that  behalf  Then  and  in  either  such  case  the 
surrdr  hnbefe  covenanted  to  be  made  shall  be  and  become  abso- 

Declaration  of    lutely  void  to  all  intents  and  purps  whatsr     And  in  case  the  sd 

trusts* 

(grantee)  or  his  ass  shall  have  been  admitted  to  the  said  preset 
or  any  pt  thof  he  and  they  shall  thenceforth  stand  seised  oi 


Condition  to 
make  void. 


(a)  Where  an  annuity  is  granted  during  the  life  of  the  grantee,  it  must  be  tc 
him  and  his  assigns,  not  his  exs  &c. 

{b)  Where  a  surrender  has  been  previously  made,  omit  this  farther  testatum 
and  proceed,  "  And  it  is  hby  decld  and  agrd  That  in  case  the  sd  (grantee)  o; 
his  ass  shall  have  been  admitted  to  the  sd  pveses  or  any  pt  thof  he  and  the} 
shall  then  lienceforth  stand  seised  and  possessd  of  the  same  Upon  &c."  ci 
above. 
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possessed  of  the  same  Upon  the  trusts  and  to  and  for  the  ends    -^o.  lxxxvi. 

intents  and  purps  and  with  under  and  subject  to  the  powers      CopvLids. 

provos  declons  and  agrmts  hnaflr  expssed  and  decld  concerning 

the  same  that  is  to  say  Upon  Trust  that  he  the  sd  (grantee)  and 

his  ass  shall  and  may  by  and  out  of  the  rents  issues  and  profts 

thof  or  any  pt  thof  or  by  sale  or  mortge  thof  or  by  all  or  any 

one  or  more  of  the  sd  ways  and  means  at  his  discretion  raise 

and  levy  such  sum  and  sums  as  he  or  they  shall  deem  sufficient 

to  pay  and  satisfy  so  much  of  the  sd  annty  &;c.  as  shall  be  then 

due  and  in  arrear  togr  with  all  costs  chas  dams  and  exps  as 

shall  have  been  sustained  and  expended     And  upon  this  furr 

Trust  to   place  out  and   invest  the  residue  or  surplus  of  the 

money  to  arise  by  such  sale  or  mortge  and  the  produce  of  the 

sd  heredts  and  preses  at  int  in  the  name  or  names  of  the  sd 

{grantee)  or  his  ass     And  it  is  hby  decld  and  agrd  by  and  betn 

the  pties  to  these  prests  That  the  sd  {grantee)  his  exs  ads  or 

ass  shall  stand  possessed  of  and  interested  in  the  mos  to  be 

placed  out  and  invested  Upon  Trust  by  and  out  of  the  int  divds 

and  proceeds  thof  and  in   case  the  same  shall  be  insufficient 

then  by  selling  and  disposing  of  the  principal  or  capital  of  the 

sd  stocks  funds  or  secties  and  therewith  to  retain  and  pay  to 

himself  the  sd  {grantee)  his  exs  ads  and  ass  so  much  of  the  sd 

annty  or  yrly  &c.  as  shall  from  time  to  time  become  due  and 

pave  togr  with  all  rease  costs  chas  and  exps  incurred  or  in 

respect  thof    And  from  and  after  full  paymt  and  satisfaction 

thof  then  in  trust  to  pay  and  apply  the  residue  and  surplus  of 

the  divds  and  int  thof  or  of  so  much  as  shall  not  have  been  sold 

or  disposed  of  for  the  purps  afd  unto  the  sd  {grantor)  his  exs 

ads  and  ass     Provided  always  and  it  is  hereby  decld  &;c.  that  After  decease 

from  and  after  the  dece  of  the  sd  {grantee)  and  full  paymt  unto  paf me'nt  ofTa- 

the  exs  ads  or  ass  of  the  sd  {qrantee)  of  the  sd  annty  and  such  """y-  'hu  the 

•^  ''  premises  shall 

proportional  part  as  afd  and  all  costs  chas  dams  and  exps  as  be  held  in  trust 
afd  then  the  sd  sevl  pieces  and  pels  of  Id  and  heredts  hby  covtd  '^ 

to  be  surrdrd  or  so  much  thof  as  shall  not  be  disposed  of  under 
the  trusts  hnbefe  decld  shall  be  In  Trust  for  the  sd  {grantor) 
liis  hrs  and  ass  to  be  surrendered  or  orwise  assured  as  he  or 
they  shall  direct  or  appt  And  furr  that  all  contracts  sales  &c 
And  also  that  the  sd  {grantee)  his  exs  ads  and  ass  or  one  of 
them  shall  not  be  answerable  &c.     And  that  the  rect  or  rects 

p  2 
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No.  LXXXVI.  &c.     And  the  sd  ((/ran tor)  doth  liby  for  himself  &:c.     {Cove- 
CopuLui.      nants  for  title  Sf^c.)     Provided  always  {Clause  for  repurchase 
&)C.)     (See  lust  precedent.) 


No.LXXXVII.  No.  LXXXVII. 

Secured  on 

Leaseholds  by    Annuity  or  Rent  Charge  out  of  Leasehold  Premises,  secured  hy 

Huihund  and  tt      i  i  i  Txr-  r 

Wife.  Husband  and  nije. 

This  Indre  made  kc.  Betn.  {Husband)  and  A,  his  wife  formerly 
{maiden  name)  spinster  of  the  first  part  ( Trustees)  of  the  second 

Recital  of  set-     pt  and  {Grantee)  of  &:c.  of  the  third  pt     Whas  in  pursuance  of  ; 
articles  of  settlement  made  on  the  marre  then  intended  and  \ 
which  aftwds  took  effect  betn  the  sd  {H.)  and  A.  his  sd  wife  I 
bearing  date  &c.  and  made  betn  the  sd  pties  therein  mentioned  \ 
the  messe  or  tent  or  dwellg-house  hnfter  described  now  stands ) 
limited  to  and  vested  in  the  sd  {T.)  in  such  manner  and  formf 
that  the  sd  A.  may  with  the  consent  of  her  sd  husband  dis-  \ 
pose  of  the  same  at  pleasure  in  the  event  of  her  dece  withtj 
leavino;  issue  of  the  sd  intended  marre  and  in  the  meantime 
rece  the  rents  issues  and  profts  thof  to  the  sole  use  of  herself 
or  her  ass  independently  of  her  sd  husband     And  whas  there 
has  not  yet  been  nor  is  there  any  probabihty  of  there  being 

Recital  of  lease,  in  future  any  issue  of  the  sd  marre  And  whas  by  indre  of 
lease  of  three  pts  dated  &c.  betn  the  sd  ( T.)  of  the  first  pt  the 
sd  {H.)  and  A.  his  wife  of  the  second  pt  ^.nd  {lessee)  of  the  third 
pt  It  was  witnessed  that  they  the  sd  ( T.)  did  at  the  request 
direction  and  apptmt  of  them  the  sd  {H.)  and  A.  his  wife  tes- 
tified &c.  demise  lease  and  to  farm  let  and  the  sd  {H.)  and  A. 
his  wife  did  demise  lease  ratify  and  confirm  unto  the  sd  {lessee) 
his  exs  ads  and  ass  All  that  &c.  To  Hold  from  the  25th  Sept. 
last  past  for  the  term  of  thence  next  ensuing  at  the 

yearly  rent  of  paye  quarterly  on  the  days  thin  mentd 

unto  the  sd  {T.)  their  exs  &.c.     And  whas  the  said  {H.)  and  A. 
his  wife  having  occasion  for  the  sum  of  £  have  requested 

the  sd  {grantee)  to  advance  them  the  same  which  he  has  ao-reed 
to  do  upon  having  an  annual  sum  of  £  secured  to  him  in 

lieu  thof  out  of  the  rent  reserved  by  the  sd  in  pt  recited  indre 
of  lease  and  the  pres  thby  demised  during  the  now  residue  ot 
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years  at  the  times  and  in  manner  hnfter  expssd     Now  No.  l.xxxvii. 
this  Iiidre  wltnesseth  That  in  conson  of  £  pd  by  the  sd    ieaseL'uh  hy 

(grantee)  to  (H.)  and  A.  l)is  wife  the  rect  whof  they  do  hby    ^"'{^"'^""'' 

acknge  and  declare  that  the  same  is  in  full  for  the  absolute 

purchase  of  the  sd  sum  or  yrly  rent-charge  of  £  and 

of  and  from  the  sd  sum  of  £  and  evy  pt  thof  do  and 

each  of  them  doth  acquit  Sec.  And  in  conson  of  5s.  paid  by 
(grantee)  to  ( T.)  they  the  sd  (II.)  and  A.  his  wife  and  they  the 
sd  (T.)  have  and  each  of  them  hath  according  to  their  sevl 
respive  estes  ints  powers  and  authties  given  granted  bargd  and 
sold  and  by  these  prests  do  and  each  of  them  doth  give  &c. 
sell  and  confirm  unto  the  sd  (grantee)  his  exs  &;c.  one  clear 
annual  sum  or  yearly  rent  of  £  of  Iful  money  &:c.  to  be 

yearly  issuing  out  of  and  chgd  and  chgble  upon  all  that  Sec. 
demised  by  the  before  in  pt  recited  indre  of  lease  and  also  out 
of  and  from  the  rent  thby  reserved  To  Have  hold  perceive  Habendum, 
rece  take  and  enjoy  the  sd  annual  sum  or  yearly  rent  of  £ 
unto  the  sd  (grantee)  his  exs  &:c.  from  the  day  of  the  date 
hereof  for  and  during  all  the  rest  and  residue  thence  to  come 
and  unexpired  of  the  sd  term  of  yrs  in  or  by  the  sd 

ndre  of  lease  granted  as  afd  to  be  pd  to  the  sd  (grantee)  his 
exs  &c.  at  the  Royal  Exchange  in  the  city  of  London  by  four 
equal  quarterly  payments  that  is  on  &:c.  in  each  and  evy  yr 
betn  the  hours  of  ten  and  eleven  of  the  clock  in  the  forenoon 
witht  any  deduction  or  abatement  whatsr  in  respect  of  any  taxes 
Sec.  the  first  payment  to  be  made  on  &:c.  And  the  sd  (H.)  and  A,  Appointment. 
his  wife  do  and  each  of  them  doth  hby  expssly  direct  and  appt 
and  require  the  sd  (T.)  or  the  trees  for  the  time  being  of  the  sd 
demised  pres  to  pay  and  satisfy  the  yrly  rent  accg  by  and  out 
of  the  rents  and  prfts  thof.  Provided  always  that  if  deft  be  clause  of  ds- 
made  in  the  paymt  &c.  the  sd  (grantee)  his  exs  &c.  shall  have  ^^''^^' 
full  and  free  liberty  to  enter  into  and  distrain  upon  the  said 
messe  &c.  hby  charged  with  the  paymt  thof  in  like  manner  as 
for  rent  reserved  on  common  leases  to  the  intent  to  pay  and 
satisfy  himself  and  themselves  the  annual  sum  or  yrly  rent  of 
£  or  the  pt  thof  so  in  arrear  and  all  costs  &c.  attendino- 

the  nonpaymt  or  recovery  of  the  same     And  also  that  in  case  clause  of  entry. 
the  sd  annual  sum  or  yrly  rent  of  £  or  any  pt  thof  be  at 

any  time  unpd  for  the  space  of  fifteen  days  next  after  any  of 
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No.LXXXVIl.  the  days  &c.  then  and  so  often  [lawful  demand  having  been 
Leaseholds  by  previously  made  of  the  sd  annual  sum  or  the  arrears  thof]  it 
^"u%  ""'^    shall  be  Iful  for  the  sd  {grantee)  his  exs  to  enter  into  and  upon 

'  all  and  singular  or  any  pt  of  the  sd  messe  and  to  have  hold  and 

enjoy  the  same  and  to  rece  and  take  the  rents  issues  and  prfts 
thof  to  his  and  their  own  proper  use  until  he  or  they  shall  thby 
or  orwise  be  fully  pd  and  satisfied  the  sd  clear  net  annual  sum 
or  yrly  rent  of  and  all  arrears  thof  due  at  the  time  of 

such  entry  or  aftwds  during  the  continuance  of  such  posson 
Togr  with  all  costs  dams  and  exps  sustained  or  occasioned  by 

Receipts  sum-     reason  of  the  nonpaymt  or  recovery  thof    And  it  is  hby  decld 

cientilischarges.  .     i     i,    i        t     i 

and  agrd  that  the  rects  oi  the  sd  (grantee)  shall  be  discharges 

Covenants  from  for  the  sums  expssd  thin     ( Covt  from  husband  and  wife  that 

husband  and  '■  \  ^ 

wife.  theg  or  the  trees  would  pay  the  sd  sum  of  £  without 

deduction)  And  furr  that  the  sd  messe  demised  by  the  sd 
indre  of  lease  shall  remain  and  be  charged  with  the  sd  annual 
sum  or  yrly  rent  of  £  and  also  the  powers  and  remedies 

hby  created  for  securing  and  enforcing  payment  thof  during  all 
the  now  residue  of  the  sd  term  of  yrs  and  that  the  same  messe 
&c.  shall  be  holden  and  enjoyed  subject  thto     {Covt  for  hus- 
band and  wife  to  insure  the  pres,  see  ante,  No.  LXXXV). 
In  witness  &c.  see  ante,  No.  XLVI. 


No.  No.  LXXXVIII. 

LX  XX  VIII. 

Secured  on      Assignment  of  a  Leasehold  Estate  as  a  Collateral  Security  for 

Leaseholds,  _^  •        /•        t  • 

the  Payment  of  an  Annuity  for  Lives. 

Recital  of  lease.  This  Indenture  &c.  see  ante,  No.  LXXXV.  Betn  {grantor) 
of  &c.  of  the  one  pt  {grantee)  of  &c.  of  the  or.  pt  and  {trustee)  of 
&c.  a  trustee  named  by  and  on  behalf  of  the  sd  {grantee)  Whas 
by  indenture  bearing  date  (fee.  and  made  Betn  {original  lessor) 
thin  described  of  the  one  pt  and  {lessee)  also  thin  described  of 
the  or.  pt  For  the  consons  thin  mentd  the  sd  {lessor)  did  demise 
unto  the  sd  {lessee)  his  exs  ads  and  ass  All  that  piece  or  peel  of 
ground  &c.  To  hold  the  same  with  the  apts  unto  the  sd  {lessee) 
his  exs  ads  and  ass  from  the  day  of  then  last  past 

during  the  term  of  yrs  wanting  ten  days  thence  next  en- 
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suing  under  the  clear  yrly  rent  of  £         paye  quarterly  on  the  No. 

days  thin  nientd     And  subject  to  the  several  covts  agrmts  and      Secured  on 
provos  thin  contd     And  whas  by  divers  mesne  assnmts  and 


other  acts  in  the  law  parlarly  by  indre  of  assnmt  bearing  date  ^^^^^^  assign- 

i  •'       ''  ^^  merits. 

on  or  about  the  day  of  and  made  betn  {assignor) 

thin  described  of  the  one  pt  and  the  sd  {grantor)  of  the  or.  pt 

the  sd  piece  or  peel  of  ground  messe  buildgs  and  or.  the  preses 

comprised  in  the  sd  recited  indre  were  assd  to  or  became  vested 

in  the  sd  {grantor)    And  whas  the  sd  {grantor)  in  conson  of  the  Contract  for 

.  purchase. 

sum  of  £         to  be  to  him  pd  by  the  sd  {grantee)  hath  agreed 

to  grant  unto  him  the  sd  {grantee)  his  exs  ads  and  ass  one  annty 
&c.  during  the  natural  lives  of  {nominees)  and  the  life  of  the 
survor  of  them  And  for  better  securing  the  payment  of  the  sd  Bond, 
annty  to  the  {grantee)  he  the  sd  {grantor)  by  his  bond  &c.  bear- 
ing even  date  herewith  and  extd  immediately  before  these  prests 
is  and  stands  bd  to  the  sd  {grantee)  his  exs  ads  and  ass  in  the 
penal  sum  of  £  with  a  condon  thereunder  written  that  if  the 
sd  {grantor)  his  exs  ads  or  ass  shd  and  did  well  and  truly  pay 
unto  the  sd  {grantee)  his  exs  &c.  during  the  lives  of  the  sd  {N.) 
and  the  life  of  the  longest  liver  of  them  the  sd  annty  or  &:c.  of 
£  clear  of  all  taxes  chas  and  deductions  whatsr  on  the  two 
feast  days  and  in  manner  as  therein  and  hnaftr  mentd  then  the 
sd  bond  to  be  void  as  in  and  by  the  sd  bond  &:c.  will  more  fully 
appear  And  whas  previous  to  the  granting  of  the  sd  annty  he  Ajreement  to 
the  sd  {grantor)  proposed  and  agrd  to  assign  the  messe  tents 
and  preses  so  assigned  and  vested  in  him  as  afd  as  and  for  a 
furr  secty  for  paymt  to  him  of  the  same  annty  in  such  manner 
as  is  for  that  purpe  &:c.  mentd  and  exprssd  Now  &c.  in  pursuance 
and  performance  of  the  sd  agrt  and  in  conson  of  &c.  to  the  sd 
{grantor)  in  &c.  pd  by  the  sd  {grantee)  at  &c.  in  full  for  the  ab- 
solute purchase  of  the  sd  annty  so  granted  and  paye  to  him  the 
sd  {grantee)  by  the  sd  bond  as  afd  the  rect  &;c.  and  for  &c. 
paymt  &c.  unto  &c.  {grantee)  his  &c.  during  the  lives  &c.  (see 
ante,  No.  LXXXV.)  He  the  sd  {grantor)  Hath  granted  &c.  [see 
•post.  Assignments  (Lease)]  all  that  &c.  with  the  apts  as  the 
same  is  now  in  the  occupation  of  &c.  comprised  in  and  de- 
mised by  the  sd  in  pt  recited  indre  and  all  the  este  &c.  {see post, 
Release)  together  with  the  sd  indres  of  lease  and  assignmts 


ass; Jll  lease. 
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No. 
LX  XX  VIII. 

Secure'l  on 
Leusehotds, 


Habendum. 


Declaration  of 
trusts. 


Proviso  for 
avoidance  of 
assignment,  &c. 


and  all  bent  and  advantage  whatsr  to  arise  be  had  or  made  by 
virtue  of  a  certain  instrument  or  policy  of  insurance  dated 
numbered  made  to  and  since  assigned  to  the  sd  (grantor) 

and  insured  in  Sec.  in  a  certain  fire  office  &c.  whby  the  sum  of 
£  is  to  be  pd  in  case  the  same  messe  &c.  shall  be  burnt  or 
damaged  by  fire  as  thin  mentd  To  Have  and  to  Hold  the  sd 
messe  &;c.  unto  the  sd  (grantee)  his  exs  &c.  from  the  now 

to  come  &c.  in  as  large  full  ample  and  beneficial  manner  to  all 
intents  and  purps  as  he  the  sd  (grantor)  could  or  might  have 
had  held  or  enjoyed  the  same  in  case  these  prests  had  not  been 
made  Upon,  the  trusts  nevss  and  to  and  for  the  ends  intents 
and  purps  hnaftr  expssd  and  decld  that  is  to  say  In  the  first 
place  for  the  better  securing  the  paymt  of  the  sd  annty  or  kc. 
of  £  according  to  the  true  intent  and  meaning  of  the  sd  in 
pt  recited  bond  and  of  these  prests  That  it  shall  and  may  be 
Iful  for  the  sd  (grantee)  his  exs  &c.  during  the  lives  &c.  to  levy 
and  yrly  to  take  rece  and  enjoy  out  of  the  rents  issues  and  pro- 
fits of  the  sd  hby  assd  messe  &c.  the  sd  yrly  sum  of  £  witht 
any  deduction  or  abatement  w^hatsr  the  same  to  be  pd  in  &c. 
And  furr  That  in  case  deft  shall  be  made  in  paymt  of  the  sd 
annty  at  any  time  during  the  lives  &c.  or  in  case  the  sd  messe 
&:c.  shall  happen  to  be  uninhabited  and  not  tenanted  by  the 
space  of  Then  and  so  often  and  in  either  of  the  sd  cases 

it  shall  and  may  be  Iful  to  and  for  the  sd  (grantee)  his  &:c.  by 
mortge  of  the  sd  messe  &c.  or  orwise  to  raise  so  much  money 
as  shall  be  sufficient  to  pay  and  discharge  all  arrears  of  the  sd 
annty  and  also  all  costs  dams  chas  and  exps  to  be  from  time  to 
time  occasioned  by  such  non-payment  thof  And  the  sd  (grantor) 
doth  hby  direct  the  present  and  all  future  tenants  of  the  sd  hby 
assd  preses  to  pay  to  the  said  (grantee)  his  exs  &c.  during  the 
lives  kc.  so  much  of  their  respive  rents  of  the  sd  preses  when  the 
same  shall  become  paye  as  shall  be  sufficient  to  pay  and  satisfy 
to  him  and  them  the  sd  annty  or  &c.  of  £  togr  with  all  costs 
and  chas  which  shall  or  may  happen  by  reason  of  the  non- 
paymt  thof  in  manner  afd  and  that  the  rects  of  him  the  sd 
(grantee)  shall  be  as  good  and  sufficient  dischas  to  the  sd  te- 
nants as  if  the  same  had  been  actually  pd  to  him  the  sd  (grantor) 
his  exs  &c.  Provided  always  and  it  is  hby  decld  and  agrd  by 
and  betn  the  sd  pties  hereto  That  if  the  sd  (grantor)  his  exs  ads 
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or  ass  or  any  of  them  shall  and  do  well  and  truly  nay  or  cause  No. 

LXXXV^IIT 
to  be^^paid  unto  him  the  sd  {grantee)  his  &c.  during  the  lives  kc.      secured  on' 

and  the  life  of  &c.  the  sd  annty  or  &c.  on  the  &c.  and  also  upon      ^e"sehoUs. 
tlie  death  of  the  survor  of  them  the  sd  (nominees)  all  arrears  of  "po"  payment 

11,1  of  annuity. 

the  sd  annty  up  to  the  day  of  the  death  of  the  sd  survor  &c.  that 
then  the  agrmt  hby  made  and  evy  article  and  thing  hin  con- 
tained shall  from  henceforth  cease  determine  and  be  utterly  void 
and  of  no  effect  and  that  then  also  the  sd  bond  of  even  date 
herewith  shall  be  delivered  up  to  be  cancelled  any  thing  herein 
contd  to  the  contrary  notwithstanding  And  the  sd  {grantor)  Covenants. 
for  himself  &c.  doth  covt  &c.  in  manner  following  &c.  That  he 
shall  &c.  [pay  annty  &c.  see  Grant  (Freeholds)]  And  also 
shall  and  will  pay  the  ground-rent  of  £  so  reserved  and  paye 
for  the  sd  messe  &c.  and  preses  as  afd  as  also  all  or.  taxes  and 
duties  touching  the  same  and  shall  save  harmless  and  keep  in- 
demnified the  sd  {grantee)  his  exs  &c.  of  and  from  the  same 
And  farr  That  the  sd  {grantor)  his  &;c.  at  his  and  their  own 
proper  costs  and  chas  shall  and  will  from  time  to  time  and  at 
all  times  during  the  lives  of  &:c.  and  the  life  of  &:c.  insure  and 
keep  insured  the  sd  hby  assd  preses  &;c.  And  in  case  the  sd 
preses  shall  happen  to  be  destroyed  by  fire  or  orwise  that  then 
the  sd  {grantor)  his  exs  ads  or  ass  shall  and  will  forthwith  lay 
out  all  such  mos  insured  or  to  be  insured  on  the  sd  preses  in 
the  rebuilding  and  making  good  all  the  dams  so  happening  as 
afd  And  furr  That  he  the  sd  {grantor)  hath  done  no  act  to 
incumber  &c.  [see  Assignments  (Lease)]  And  that  it  shall  and 
may  be  Iful  to  and  for  the  sd  {grantee)  his  exs  &c.  during  &:c. 
from  and  immly  after  any  deft  or  breach  in  payment  of  the  sd 
annty  &;c.  contrary  to  the  true  meaning  of  the  sd  bond  and  these 
prests  to  enter  upon  the  sd  hby  assd  messe  &:c.  and  to  rece  and 
take  the  rents  issues  and  profits  thof  to  his  and  their  own  use 
and  bent  until  such  time  as  he  and  they  shall  be  fully  pd  all 
such  arrears  of  the  sd  annty  and  all  costs  and  chas  touching  the 
same  in  manner  as  afd  and  that  witht  any  let  &;c.  (also  for  furr 
assurance  &c.  see  Assignment  of  Lease)  Li  witness  &c.  see 
ante,  No.  XLVI. 
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No.  LXXXIX. 

Secured  on 

Leaseholds  in 

Trust. 


Recital  of  lease. 


Recital  of  former 
grant  of  annuity. 


Recital  of  re- 
purchase. 


Recital  of  an 
agreement  to 
grant  annuity. 


Recital  of  war- 
rant of  attorney. 


No.  LXXXIX. 

Grant  of  an  Annuity  and  Declaration  of  Trust  of  Leaseholds 
for  securing  the  same  charged  on  Lives. 

This  Indre  made  &:c.  see  ante,  No.  LXXXV.  Betn  {grantor) 
of  &c.  of  the  first  pt  {grantee)  of  &c.  of  the  second  pt  and  {trustee) 
of  &c.  pty  hto  of  the  third  pt  Whas  {recital  of  lease,  see  ante, 
No.  LXXXVII.)  And  whas  by  Indre  bearing  date  on  or  about 
the  day  of  last  past  and  expssd  to  be  made  betn  sd 

{grantor)  of  the  first  pt  and  W.  B.  of  &c.  of  the  second  pt  and 
T.  Y.  of  &;c.  of  the  third  pt  the  preses  hnbefe  mentd  and  comprised 
in  the  sd  in  pt  recited  indre  of  lease  were  assd  to  the  sd  W.  B. 
for  the  purpe  of  securing  to  the  sd  W.  B.  his  exs  ads  and  ass 
an  annty  or  yrly  sum  of  £  for  the  hves  of  the  sevl  psns  on 
or  at  the  days  and  times  thin  mentd  And  whas  by  indre  bear- 
ing date  &c.  and  made  or  expssd  to  be  made  betn  the  sd  W.  B. 
of  the  first  pt  the  sd  T.  Y.  of  the  second  pt  the  sd  {grantor)  of 
the  third  pt  and  the  sd  H.  W.  of  the  fourth  pt  the  sd  annty  or 
&c.  of  £  was  duly  reld  and  the  sd  preses  were  duly  exone- 
rated and  discharged  from  the  same  and  the  sd  preses  were  also 
assd  by  the  sd  T.  Y.  to  the  sd  H.  W.  for  the  then  residue  of  the 
sd  term  of  yrs  but  nevss  In  IVust  for  the  sd  {grantor)  his 

exs  ads  and  ass.  And  whas  the  sd  {grantor)  hath  contracted 
with  the  sd  {grantee)  to  grant  to  him  a  clear  annty  or  yrly  sum 
of  £  for  the  term  of  ninety-nine  yrs  if  the  sd  {grantee)  or  A. 
his  wife  or  either  of  them  shd  so  long  live  And  the  true  and  bond 
fide  conson  (a)  to  be  advanced  and  given  for  the  sd  annty  is  the 
sum  of  £  And  ivhas  for  the  better  securing  the  paymt  of  the 
sd  annty  &c.  of  £  the  sd  {grantor)  hath  by  a  writing  under 
his  hand  and  seal  bearing  even  date  with  these  prests  authorized 
C.  C.  and  A.  W.  atties  of  her  Maj.  Ct.  of  Q.  B.  at  West  jtly  and 
sevly  and  any  or.  atty  of  the  same  Ct  by  confession  or  orwise 
to  suffer  judgmt  to  be  entd  up  agst  him  in  the  sd  Ct  in  an  action 
of  debt  for  money  borrowed  at  the  suit  of  the  sd  {grantee)  his 
exs  ads  or  ass  for  the  sura  of  £         and  costs  of  suit   And  judgmt 


(a)  As  to  the  necessity  of  the  consideration  being  bona  fide,  see  post,  Memo- 
rials. 
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is  to  be  forthwith  entd  up  ap-st  the  sd  W.  H.  under  the  authty  of  No.  LXXXIX. 

*       '-'  Secured  on 

the  sd  warrant  of  atty  And  lohas  upon  the  treaty  for  the  purchase     Leaseholds  in 
of  sd  aunty  or  &c.  of  £  it  was  agrd  that  the  same  should 

be  secured  by  the  covts  trusts  and  proves  hnfter  mentd  and  ^^™^  °^  ^S^ee- 
that  the  sd  annty  might  be  repurchased  upon  the  terms  expssd 
in  the  agrt  hnaftr  inserted  in  that  behalf  and  that  the  costs  and 
chas  of  preparing  and  perfecting  the  sevl  secties  for  paymt  of 
the  sd  annty  and  of  preparing  and  filing  a  memorial  thof  slid 
be  borne  and  pd  by  the  sd  (grantor)    JVow  this  Indre  witnesseth  Testatum. 
that  in  pursuance  of  the  sd  agrt  and  in  conson  of  the  sum  of 
£         in  notes  (a)  of  the  Gov  and  Compy  of  the  Bk  of  Engld 
well  and  truly  pd  by  the  sd  ( T.)  as  the  agent  of  the  sd  (grantee) 
the  receipt  &c.  (see  ante,  No.  LXXXV.)  He  the  sd  (grantor)  for  Covenant  to 
himself  his  hrs  exs  ads  and  ass  doth  covt  and  agree  with  the  sd 
(grantee)  his  exs  ads  and  ass  that  he  the  sd  &;c.  shall  and  will 
from  time  to  time  and  at  all  times  during  the  sd  term  of  ninety- 
nine  yrs  to  be  computed  from  the  day  of  the  date  of  these  prests  if 
the  sd  (grantee)  or  A.  his  wife  or  either  of  them  shd  so  long  live 
well  and  truly  pay  or  cause  &c.  (see  a7ite,  No.  LXXXV.)  and  in 
case  the  sd  (grantee)  or  A.  his  wife  or  the  survivor  of  them  shall 
die  during  the  sd  term  of  ninety-nine  yrs  and  betn  and  in  the  in- 
terval of  any  two  of  the  sd  quarterly  days  of  paymnt  and  either 
before  or  after  the  sd  day  of  next     Then  that  the  sd 

(grantor)  shall  or  will  immly  after  the  dece  of  such  survor  as 
afd  and  demand  made  thof  pay  &c.  unto  the  exs  ads  or  ass  of 
the  sd  (grantee)  such  pt  of  the  sd  annty  as  shall  be  in  propor- 
tion to  the  time  or  number  of  days  which  (exclusive  of  the  day 
of  the  dece  of  the  survor  of  them  the  sd  (grantor)  and  A.  his 
wife)  shall  have  elapsed  prior  to  his  dece  and  after  the  day  of 
paymt  and  immly  preceding  that  event  or  as  the  case  shall  re- 
quire next  after  the  day  of  the  date  of  these  prests. 

And  this  Indre  also  witnesseth  That  for  the  better  and  more  Further  testa- 
effectually  securing  the  paymt  of  the  sd  annty  or  &;c.  of  £ 
and  for  the  conson  hnbefe  expssd  it  is  hby  decld  and  agrd  betn  the 
sd  pties  hto  and  the  sd  (grantor)  doth  hby  direct  and  appt  and 
the  sd  (T.)  doth  hby  consent  and  agree  that  he  the  sd  (T.)  his 

(a)  As  to  the  mode  of  paying  the  consideration  under  the  Annuity  Act,  sec 
Dig.  p.  ii.  tit.  Annuities. 
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No.  LXXXlX.  exs  ads  and  ass  shall  stand  and  be  possed  of  the  sd  messes  or 
Le7sehlth"'n    t^^^s  preses  01'  heredts  so  assd  to  him  by  the  sd  hnbefe  recited 

Trust. indre  upon  the  trusts  following  that  is  to  say — 

Trusts.  Upon  Trust  that  he  the  sd  (T.)  his  exs  ads  or  ass  do  and 

To  pay  rent.       shall  from  time  to  time  by  and  out  of  the  rents  and  prfts  of  the 

sd  preses  pay  the  rent  reserved  by  the  sd  hnbefe  indre  of  lease 

or  any  under-lease  of  the  sd  preses  when  and  as  the  same  shall 

become  due  and  also  do  and  shall  if  he  or  they  shall  think  fit 

To  insure  insurc  or  causc  the  sd  messes  &c.  to  be  insured  agst  loss  or 

buildings.  ,  . 

damage  by  fire  in  such  sum  or  sums  of  money  as  by  him  or  them 
shall  be  thought  proper  And  do  and  shall  from  time  to  time 
apply  the  money  which  shall  be  reed  on  acct  of  any  such  in- 
surance in  rebuilding  or  repairing  such  pt  or  pts  as  shall  have 

To  reimburse  been  dcstryd  or  damd  by  fire  And  also  do  and  shall  from  time 
to  time  retain  or  pay  unto  or  for  himself  or  themselves  all  and 
evy  such  sum  or  sums  of  money  as  he  or  they  shall  lay  out  and 
spend  for  the  taxes  or  repairs  of  the  sd  preses  or  orwise  relating 

To  levy  arrears   thto     And  Subject  and  witht  prejudice  to  the   trusts    hnbefe 

of  annuity.  i       i     n    •  r 

decld  do  and  shall  ui  case  and  as  often  as  the  sd  annty  oi 

£  or  any  quarterly  paymt  thof  shall  be  in  arrear  and 

unpd  in  the  whole  or  in  pt  by  the  space  of  forty  days  next  after 

any  one  of  the  days  or  times  hnbefe  appted  for  the  paymt  thof 

by  and  out  of  the  rents  and  prfts  of  the  sd  preses  or  by  bringing 

actions  agst  or  making  distresses  upon  all  or  any  of  the  present 

or  future  tenants  of  the  sd  preses  for  the  recry  of  the  rents  in 

arrear  or  by  any  one  or  more  of  the  sd  ways  or  any  or.  Iful  and 

reasone  ways  and  means  whatsr  levy  and  raise  such  arrears  of 

the  sd  annty  &c.  of  £  as  from  time  to  time  shall  become 

due  and  remain  unpd  togr  with  such  costs  chas  and  exps  as  he 

the  sd  (T.)  his  exs  &c.  or  the  sd  {grantee)  shall  incur  sustain  or 

be  put  unto  by  reason  of  the  non-paymt  of  the  sd  annty  of 

£  or  any  pt  thof 

To  suffer  gran-        And  Subject  and  witht  prejudice  as  afd  do  and  shall  permit 

in'^the  mean- °  ^  ^^^^  Suffer  the  sd  (grantor)  his  exs  ads  and  ass  to  rece  and  take 

t'Hie.  the  rents  and  prfts  of  the  sd  preses  to  and  for  his  and  their  own 

In  case  of  non-    use  and  bent     A  nd  in  case  the  sd  annty  &;c.  of  £  shall  be 

annuity  for  six    in  arrear  or  unpd  by  the  space  of  six  cal  mths  next  after  any 

mak  s*a/°  f       ^^^  °^  ^^^  days  or  times  hnbefe  apptd  for  the  paymt  of  the 

premises.  same  it  shall  and  may  be  Iful  for  the  sd  ( T.)  his  exs  &c.  upon 
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any  request  in  writing  of  the  sd  {yrantee)  his  exs  ads  or  ass  to   No.  LXXXIX. 
make  sale  and  absolutely  dispose  of  the  sd  messes  &:c.  or  any     ieasehoidi  in 

pt  thof  by  public  auction  or  private  contract  or  ptly  by  public  1!!^!!: 

auction  and  ptly  by  private  contract  as  he  or  they  shall  think 
fit  and  to  assign  and  assure  the  same  when  sold  unto  the  pur- 
chaser or  purchasers  thof  his  her  or  their  exs  &c.  And  do  and 
shall  by  with  and  out  of  the  mos  which  shall  arise  by  or  from 
such  sale  or  sales  resply  In  the  first  place  retain  and  pay  unto  Upon  trust  to 
and  for  himself  &;c.  the  costs  &cc.  attending  the  exon  of  the  &c. 
trusts  reposed  in  him  or  them  and  in  the  next  place  do  &c.  pay 
&c.  unto  (grantee)  his  exs  &c.  the  arrears  of  the  sd  annuity  &c. 
of£  wdiich  shall  then  remain  unpaid.     And  do  and  shall  and  invest  the 

invest  the  residue  of  such  mos  in  the  name  or  names  of  the  sd 
{T.)  his  exs  &c.  in  the  purchase  of  Three  per  cent.  Consol.  Bk 
Annuities  and  stand  and  be  possd  of  the  same  and  the  divds 
int  and  income  thof  in  trust  by  and  out  of  the  same  or  a  com- 
petent pt  thof  to  pay  unto  the  sd  {grantee)  his  exs  kc.  the  sd 
annty  &c.  of  £  and  the  proportione  pt  thof  when  and  as  the 

same  shall  become  due  and  paye  and  the  costs  &:c.  attending  the 
same  and  subject  to  the  sd  trusts  do  and  shall  stand  and  be 
possd  of  the  sd  three  per  cent  kc.  Upon  trust  for  the  sd 
{grantor)  his  exs  ads  and  ass  And  it  is  hby  furr  agrd  and 
decld  that  after  the  determination  of  the  sd  annty  of  £ 
and  full  payment  of  the  same  and  all  arrears  and  such  propor- 
tione pt  thof  and  also  of  all  such  costs  &c.  the  sd  preses  so  assd 
to  the  sd  {T.)  or  such  pt  thof  as  shall  not  be  sold  shall  be  in 
trust  for  the  sd  {grantor)  his  exs  &c.     And  it  is  hby  furr  decld  Declaiatlon  as 

Till  1111  f'    1  *o  persons  pay- 

and  agrd  that  the  psn  or  psns  who  shall  pay  any  pt  or  the  rents  ing  rents,  &c.. 

and  annual  prfts  of  the  sd  messes  or  tents  and  preses  or  who 

shall  become  the  purchaser  or  purchasers  of  any  pt  thof  or 

orwise  pursuant  to  the  trusts  hnbefe  decld  concerning  the  same 

shall  not  be  obliged  or  required  to  see  to  the  applcon  of  the  sd 

rents  prfts  and  mos  resply  or  any  pt  thof  nor  whether  such  sale 

or  sales  is  or  are  necssy  for  all  or  any  of  the  purps  afd  nor  be 

answe  or  accte  for  the  misapplicon  or  nonapplicon  of  the  same 

and  that  all  the  rects  which  shall  be  given  by  the  sd  ( T.)  his  Receipts  of 

exs  ads  or  ass  of  all  or  any  of  the  sd  rents  &:c.  resply  shall  be  good  discharges. 

good  and  sufficient  dischas  for  the  sums  of  money  which  by  the 
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No.  LXXXIX.  sd  rects  shall  be  ackngd  or  expssd  to  have  been  reed     And  it 
Leaseholds  in    IS  hbv  furr  decld  and  agrd  and  the  sd  {grantor)  for  himself  his 
l!!!!!^: hrs  &c.     (Covenants  for  title  &c.  see  ante,  No.  LXXXV.) 


No.  xc. 

Secured  on 

Money  in  the 

Funds. 


Recital  of  will. 


No.  XC. 

Grant  of  an  Annuity  secured  on  Money  in  the  Funds. 

Ohs.  By  the  53  G.  3,  c.  141,  s.  10,  if  the  stock  be  not  actually  trans- 
ferred for  the  purpose  of  securing  the  annuity,  but  be  standing  in  the 
names  of  trustees  under  a  marriage  settlement,  or  a  will  and  the  like, 
an  inrolment  of  the  memorial  will  not  be  required. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  {grantor) 
of  &c.  of  the  one  pt  and  {grantee)  of  (fee.  of  the  or.  pt  Whas  (a) 
A.  B.  by  his  last  will  and  testament  duly  exted  and  attested 
bearing  date  &;c.  did  among  or.  things  devise  and  bequeath  unto 
{trustees)  their  exs  ads  and  ass  certain  estes  thin  parlarly  de- 
scribed Upon  Trust  That  they  the  sd  {trustees)  shd  as  soon  as 
convenient  after  his  dece  sell  and  dispose  of  the  same  for  the 
best  price  that  could  be  obtained  and  he  did  direct  that  the 
money  to  arise  from  the  sale  of  such  estes  should  be  laid  out 
and  invested  in  some  one  or  more  of  the  public  funds  and  that 
the  annual  int  divds  and  produce  shd  from  time  to  time  accu- 
mulate until  the  sd  {grantor)  his  grandson  shd  attain  the  age  of 
twenty-one  And  then  the  sd  {trustees)  shd  pay  unto  the  sd 
{grantor)  his  grandson  the  w  hole  int  divds  and  income  of  the  sd 
estes  and  all  the  increments  accumulations  and  improvements 

(a)  If  the  estate  be  created  by  a  settlement,  then,  instead  of  the  above  recitals, 
say,  "  irAusin  and  by  a  certain  indre  bearing  date  &c.  and  made  betn  &c.  pur- 
porting to  be  a  settlement  made  on  the  marre  then  intended  and  which  aftwds 
took  effect  the  sum  of  £  Three  per  cent.  Bk  Annuities  o{  {grantor)  and  C.  D. 
his  now  wife  was  transferred  into  the  names  of  the  sd  {trustees)  in  the  bks  of  the 
Govr  and  Compy  of  the  Bk  of  Engld  Upon  trust  that  they  the  sd  {trustees)  and 
the  sur\'ors  and  survor  of  them  and  the  exs  &c.  of  such  survor  shd  pay  and  apply 
the  int  divds  and  proceeds  thof  as  the  same  shd  from  time  to  time  become  due 
and  paye  from  and  after  the  sd  marre  unto  the  sd  {grantor)  and  his  ass  during 
the  term  of  his  natural  life  or  orwise  permit  and  empower  him  to  rece  the  same 
to  and  for  his  and  their  bent  And  from  and  immly  after  his  dece  Upon  trust  to 
pay  and  apply  the  same  in  the  manner  therein  expssd." 
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thof  during  the  natural  life  of  the  sd  {grantor)  to  and  for  his       No.  XC. 
own  use  and  bent     And  whas  the  sd  {testator)  departed  this     Money  in  the 
hfe  on  or  about  the  day  of  in  the  year  18         witht         ^""'^^- 

revoking  or  altering  the  sd  bequest  to  him  the  sd  {grantor)  and  Death  of  tes- 
the  sd  {trustees)  duly  proved  his  sd  will  in  the  Court  &c.  4t*e  of  win. 

And  whas  the  sd  {grantor)  attained  his  age  of  twenty-one  yrs  on 
or  about  &c.  and  thereupon  became  intitled  to  the  int  divds  and 
produce  of  the  sd  annual  sum  of  £  A7id  whas  {recite  con- 

tract for  purchase,  see  ante,  No.  LXXXV.)  And  whas  upon 
the  treaty  for  the  purchase  of  the  sd  annty  or  &c.  of  £ 
it  was  agreed  that  for  the  more  eflPectually  securing  the  paymt 
thof  unto  the  sd  {grantee)  his  exs  ads  or  ass  he  the  sd  {grantor) 
shd  grant  and  assign  unto  the  sd  {grantee)  all  the  present  and 
future  int  divds  and  produce  of  the  sd  sum  of  £  so  given 

and  devised  to  the  sd  {grantor)  during  the  term  of  his  natural 
hfe  Now  kc.  (see  ante,  No.  LXXXV.)  And  this  Indenture 
further  witnesseth  That  in  conson  of  the  preses  He  the  sd 
{grantor)  Hath  granted  bargained  «&:c.  (see  post,  Assignments)  J^Jg"/ °nd d'ivi- 
and  by  these  prests  Doth  grant  &c.  unto  the  sd  {grantee)  and  dends, 
his  ass  All  and  evy  the  ints  divids  and  produce  now  accruing 
and  arising  and  from  time  to  time  to  accrue  and  arise  during 
the  natural  life  of  the  sd  {grantor)  To  Have  and  to  Hold  rece 
perceive  take  and  enjoy  the  sd  int  divds  and  profits  and  all 
advantage  and  bent  therefrom  unto  the  sd  {grantee)  his  exs  ads 
and  ass  Upon  the  trusts  nevss  and  under  and  subject  to  the 
provos  declons  and  agrts  hnaftr  expssd  and  decld  of  and  con- 
cerning the  same  that  is  to  say  Upon  Trust  That  he  the  sd  upon  trusts, 
{grantee)  his  exs  ads  and  ass  shall  and  do  by  with  and  out  of 
the  int  divds  and  produce  hby  assd  or  intended  so  to  be  yrly 
and  evy  yr  during  the  life  of  the  sd  {grantor)  pay  the  sd  annty 
or  clear  yrly  sum  of  £  and  a  proportional  pt  thof  as  afd  at 

or  on  the  days  or  times  and  in  the  manner  hnbefe  appointed  for 
paymt  of  the  same  Ayid  in  the  next  place  shall  and  do  pay  to  pay  annuity. 
and  reimburse  himself  all  costs  chas  and  exps  which  the  sd 
{grantee)  his  exs  ads  or  ass  shall  sustain  or  be  put  unto  by 
reason  or  means  of  the  nonpaymt  of  the  same  or  any  pt  thof 
And  lastly  shall  and  do  pay  the  residue  of  the  sd  int  divds  and  ^f^^^^^.  *°  ^^^ 
produce  to  the  sd  {grantor)  his  exs  ads  or  ass  for  his  and  their 
own  use  and  bent     And  it  is  hby  decld  and  agrd  by  and  betn  Power  of  at- 

•^  o  J  torney. 
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No.  XC. 

Secured  on 

Money  in  the 

Funds, 


Covenant  that 
grantor  is 
intilled  to  the 
interest  and 
dividends ; 


to  appear  at 
an  insurance 
office. 


Repurchase. 


the  pties  to  tliese  prests  and  the  sd  (grantor)  in  particular  doth 
hby  authorize  and  empower  the  sd  (grantee)  his  exs  ads  and  ass 
from  time  to  time  during  the  continuance  of  this  security  to  ask 
demand  recover  and  rece  of  and  from  the  sd  (T.)  or  the  trustees 
for  the  time  being  the  sd  int  divds  and  produce  of  the  sd  sura 
of  £  and  evy  pt  thof  and  upon  rect  thof  or  of  any  pt  thof 

rects  releases  acquittances  and  dischas  from  time  to  time  to 
make  and  give  for  the  same  either  in  the  name  or  names  of  him 
the  sd  (grantee)  his  exs  ads  or  ass  or  in  the  name  of  the  sd 
(grantor)  and  upon  the  nonpaymt  thof  or  of  any  pt  thof  in  the 
name  or  names  of  the  sd  (grantor)  his  exs  &c.  to  have  take 
exercise  commence  carry  on  and  prosecute  all  such  powers 
remedies  ways  and  means  whatsr  for  recovering  of  the  same  as 
fully  as  he  the  sd  (grantor)  might  or  could  personally  do  in 
that  behalf  in  case  these  prests  had  not  been  made  he  the  sd 
(grantor)  hby  constituting  and  appointing  the  sd  (grantee)  his 
exs  ads  and  ass  his  true  and  Iful  atty  and  atties  for  that  purpose 
with  power  to  substitute  depute  or  appt  under  him  or  them 
any  or.  psn  or  psns  for  the  same  ends  and  purps  and  also  hby 
confirming  and  ratifying  and  agreeing  to  confirm  and  ratify  all 
that  the  sd  atty  and  atties  shall  Ifully  do  or  cause  to  be  done  in 
and  about  the  preses  And  the  sd  (grantor)  for  himself  &;c.  doth 
covt&c.  that  is  to  say  That  he  the  sd  (grantor)  now  at  the  time 
of  making  and  sealing  these  prests  is  in  the  rect  and  enjoymt  of 
and  well  intitled  to  the  sd  int  divids  and  produce  and  that  he 
hath  not  at  any  time  or  times  heretofore  made  done  or  com- 
mitted any  act  deed  grant  assignment  matter  or  thing  whatsr 
whereby  or  wherewith  the  sd  divds  and  produce  hby  assd  or 
intended  so  to  be  is  are  can  shall  or  may  be  in  anywise  chagd 
incumbered  or  orwise  prejudicially  affected  And  that  he  the  sd 
(grantor)  shall  and  will  &c.  [appear  at  an  insurance  oflfice  See 
Grant  (Freeholds.)]  Provided  always  and  it  is  hby  decld 
and  agrd  by  and  betn  the  pties  to  these  prests  and  parlarly  the 
sd  (grantee)  for  himself  &:c.  [proviso  for  repurchase.  See  ante, 
No.  LXXXV.  Grant  (Freeholds)]  In  ivitness  &c.  see  ante. 
No.  LXXXV. 
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No.  XCI.  No.  XCT. 

Secured  on  u 
Benefice. 


Grant  of  an  Annuity  secured  on  a  Benefice. 

Ohs.  By  the  13  Eliz.  c.  20,  repealed  by  the  4:3  G.  3,  c.  8,  but  re- 
vived by  the  57  G.  3,  c.  99,  all  chargings  of"  benefices  with  a  cure 
with  any  pension,  or  with  any  profit  out  of  the  same  to  be  yielded 
or  taken,  other  than  rents  to  be  reserved  upon  leases,  are  made  void ; 
and  it  has  since  been  held,  that  a  demise  for  securing  an  annuity  is 
void  under  this  statute;  Slauo  v.  Pritchard,  10  B.  k,  C.  241 ;  but 
the  covenants  in  the  annuity  deed  may  be  good  although  the  rest  is 
void,  and  payment  of  the  arrears  under  these  covenants  may  be  en- 
forced by  a  warrant  of  attorney.  Gibbons  v.  Hooper,  2  B.  &  Ad.  734. 

This  Indre  <&c.     Whas  the  sd  {grantor)  is  rector  {or  "  vicar")  Recitals  of 
of  the  parish  church  of  (fee.  in  the  co.  of  within  the  diocese 

of  and  in  right  thof  was  seised  of  or  orwise  intitled  to  the 

glebe  lands  togr  with  all  and  singr  the  tithes  or  tenths  rents 
oflerings  and  oblations  and  or.  appts  to  the  same  rectory  or  par- 
sonage belonging  or  appertaining  And  lohas  {recital  of  contract  of  contract  &:c. 
ho7id  and  warrant  of  atiy,  see  Grunt  on  Freeholds)  Now  &:c. 
in  conson  &;c.  he  the  sd  {(jrantor)  Hath  granted  ikc.  one  annty  Testatum. 
or  clear  yrly  sum  of  £  charged  and  chargeable  upon  &c.  All 
that  the  sd  rectory  and  parish  church  of  And  also  upon 

all  the  messes  or  tents  glebe  Ids  tithes  tenths  oblations  obven- 
tions  offerings  portions  prfts  emoluments  rights  members  and 
appts  whatsr  thereunto  belonging  To  Have  Hold  take  (fee.  And  Habendum. 
this  Indenture  furr  witnesseth  That  kc.  for  the  more  effectually 
securing  and  enforcing  payment  of  the  sd  annties  and  in  conson 
of  the  preses  and  also  of  5^.  &c.  (demise  to  trustee  of  the  rectory 
glebe  lands  tithes  (fcc.  for  the  term  of  99  yrs  if  the  sd  {grajitor) 
shd  so  long  live  And  it  is  hby  decld  &c.  {power  of  attorney  to 
trustee  to  receive  and  recover  the  rents  issue  and  profits  of  the 
sd  rectory,  see  last  Precedent)  And  the  sd  (grantor)  for  &c. 
{covt  to  'pay  annty,  that  he  has  good  right  to  charge  the  sd  rec- 
tory dec.  for  quiet  enjoyment  &;c.  also  a  clause  to  repurchase,  see 
Grant  of  an  Anmdty  secured  on  Freeholds)  In  witness  Sfc.  see 
ante,  No.  XLVI. 
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Grant  of  an  Annuity  hy  way  of  Further  Charge,  see  post, 
Further  Charge. 


Conveyance  hy  a  Vendor  to  a  Purchaser,  in  Consideration  of 
an  Annuity  secured  to  Vendor  for  Life,  see  post.  Purchases. 


ASSIGNMENTS  OF  ANNUITIES. 

3.  Stamp. 


1.  An  Annuity  is  assignable 

2.  Need  not  be  inr oiled. 


An  annuity  is  Sect.  1.  It  was  formerly  doubted  whether  an  annuity  was  assign- 

°  ■  able  though  assigns  were  named  in  the  grant  (Perk.  s.  101),  it  being 
considered  a  mere  personal  contract,  and  consequently  a  cliose  in 
action,  2  Vin.  Abr.  515 ;  but  this  objection  was  afterwards  overruled, 
Hetl.  80.  It  seems,  too,  that  naming  the  assigns  is  not  essential  to 
the  making  an  annuity  assignable,  7  Co.  28,  b ;  Harg  Co.  Litt.  144,  b. 
An  annuity,  however,  being  in  the  nature  of  a  chose  in  action,  a 
power  of  attorney  is  usually  given  to  sue  in  the  name  of  the  assignor 
for  recovery  of  the  arrears. 

Need  not  be  in-       2.  The  memorial  of  an  annuity  being  once  inrolled,  need  not  on 

'°  ^  ■  assignment  to  be  inrolled  again,  Dixon  v.  Birch,  2  H.  Bl.  307. 

Stamp.  3.  An  assignment  of  an  annuity  requires  an  ad  valorem  stamp  on 

the  consideration  money. 


No.  XCTI.  No.  XCII. 

Assignment. 

Assignment  of  an  Annuity. 

This  Indre  &c.  see  Assignments  Betn  {assignor)  of  &;c;  of 

the  first  part  {trustee  of  term)  of  &c.  of  the  second  part  {as-. 

signee)  of  &c.  of  the  third  part  and  {new  trustee  of  term)  of  &C, 

Recital  of  grant  of  the  fourth  part    Whas  by  an  indre  bearing  date  &:c.  and  made 

annul  y.         |^g^^  {grantor)  thin  described  of  the  first  pt  {trustee  of  the  term) 

also  thin  described  of  the  second  pt  and  sd  {assignor)  of  the 
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third  pt  for  the  consons  thin  mentd  the  sd  {qrantor)  did  give     ^°-  XCII. 

"^  Asiigiiment, 


grant  and  confirm  unto  the  sd  {assignor)  one  annuity  or  clear 

yrly  simi  of  £         free  from  all  deductions  whatsr  to  be  chagd 

and  chagble  upon  and  issuing  out  of  all  those  the  messes  Ids 

tents  and  heredts  &c.     To  Hold  the  sd  annty  and  evy  pt  thof 

unto  the  sd  {assignor)  his  exs  ads  and  ass  thenceforth  for  and 

during  the  natural  life  of  the  sd  {grantor)  and  a  proportional 

part  thof  to  be  pd  on  or  at  the  days  and  times  and  in  the  manner 

in  the  now  reciting  indre  mentd  for  paymt  of  the  same  with  the 

usual  powers  of  distress  and  entry  for  recovering  and  enforcing 

paymt  thof    And  by  the  now  reciting  indre  the  sd  {grantor) 

on  the  nomination  and  by  the  direction  and  apptmt  of  the  sd 

{assignor)  did  grant  unto  the  sd  {old  trustee)  his  exs  ads  and  ass 

All  those  &c.  hnbefe  described  and  by  the  now  reciting  indre 

chagd  with  the  sd  annty  of  £         and  evy  pt  thof  with  the  apts 

To  Hold  the  same  unto  the  sd  {T.)  his  exs  ads  and  ass  from 

the  day  next  before  the  day  of  the  date  of  the  now  reciting 

indre  for  and  during  and  unto  the  full  end  and  term  of  yrs 

thence  next  ensuing  and  fully  to  be  complete  and  ended  if  the 

sd  {grantor)  shd  so  long  live     Upo7i  the  trusts  thin  expssd  and 

decld  of  and  concerning  the  same     And  by  the  now  reciting 

indre  it  was  also  agreed  that  the  sd  {grantor)  shd  be  at  liberty 

at  any  time  thereafter  to  repurchase  the  sd  annty  at  the  price 

and  on  the  terms  thin  mentd     Aiid  zo/ias  the  paymt  of  the  sd  Warrant  of  at- 

annty  was  furr  secured  by  a  judgt  confessed  in  her  Majesty's        ^' 

Ct  by  virtue  of  a  warrant  of  attorney  from  the  {grantor) 

for  that  purpose    Whas  the  sd  {assignor)  did  eflfect  an  insurance  Insurance. 

with  the         office  of         on  the  life  of  the  sd  {grantor)  for  the 

sum  of  £         to  be  pd  to  the  sd  {assignor)  or  his  exs  on  the 

dece  of  the  sd  {grantor)  in  conson  of  the  annual  premium  of 

£  And  whas  the  sd  {assignee)  hath  contracted  and  agreed 

with  the  sd  {assignor)  for  the  absolute  purchase  to  him  of  the 

sd  annty  or  yrly  sum  of  £  JVow  this  Indre  witnesseth  That  Testatum. 

in  pursuance  of  the  sd  agrt  and  in  conson  of  the  sum  of  £ 

of  &c.  (a)  to  the  sd  {assignor)  in  &c.  paid  by  &:c.  the  rect  whof 

&c.  He  the  sd  {assignor)  Hath  bargained  sold  assigned  trans- 


(a)  In  the  general  precedent  before  given  of  an  annuity  deed  (see  ante,  No. 
LXXXV.)  all  is  given  fully  which  is  here  only  briefly  referred  to. 

q2 
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No.  XCII.      ferred  &:c.  and  by  (fee.  doth  bargain  &c.  unto  the  sd  (assignee) 
^"""^"  '  -  his  exs  ads  and  ass  All  that  the  sd  annty  of  £         in  and  by 


the  sd  in  pt  recited  indre  granted  secured  and  made  paye  unto 
the  sd  (assignor)  his  exs  ads  and  ass  as  hnbefe  mentd  and  all 
arrears  thof  and  all  and  evy  sum  and  sums  of  money  to  become 
due  and  paye  for  and  on  acct  of  the  sd  annty  &c.  And  all  the 
right  title  interest  trust  property  possn  claim  and  demand  whatsr 
both  at  law  and  in  equity  of  him  the  said  (assignor)  of  in  to  or 
out  of  the  same  annty  and  preses  and  evy  pt  thof  Togr  with  all 
remedies  and  powers  in  and  by  the  sd  in  pt  recited  indre  given 
for  recovering  and  receiving  the  same  And  also  the  judgment 
entered  upon  the  sd  warrant  of  attorney  And  also  the  sd  policy 
of  insurance  and  all  and  evy  sum  and  sums  of  money  secured  or 
Habendum.  recoverable  thon  To  Have  and  to  Hold  rece  and  enjoy  the  same 
annty  &c.  and  all  arrears  and  growing  paymts  thof  Togr  with 
the  sd  powers  and  remedies  and  means  for  enforcing  the  same 
and  the  sd  judgment  and  policy  of  insurance  and  all  and  singr 
or.  the  preses  hby  assd  unto  the  sd  (assignee)  his  exs  ads  and 
ass  from  the  day  of  now  last  past  during  the  natural 

life  of  the  sd  (grantor)  as  fully  absolutely  and  beneficially  to  all 
intents  and  purps  whatsr  as  he  the  sd  (assignor)  might  have  held 
Fuitlier  tesia-     and  enjoyed  them  if  these  prests  had  not  been  made    And  it  is 
&c.  (Power  of  Attorney,  see  last  Precedents)     And  this  Inden- 
ture further  witnesseth  That  for  the  consons  afd  and  also  in 
conson  of  &c.  to  the  sd  (assignor  s  trustee)  in  &c.  pd  by  the  sd 
(assignee's  trustee)  Sec.  He  the  (assignor's  T.)  by  the  direction 
of  the  sd  (assignor)  and  at  the  request  and  nomination  of  the  sd 
(assignee)  testified  by  their  severally  being  pties  to  and  executing 
Assignment  by    these  prests    Hath  bargained  sold  (fee.  and  by  (fee.    And  the  sd 
anoiher.  (assignor)  at  the  like  request  and  apptmt  of  the  sd  (assignee) 

Hath  ratified  and  confirmed  and  by  these  prests  Doth  Sec.  unto 
the  sd  (assignee's  trustee)  his  exs  ads  and  ass  All  those  the  sd 
messes  and  tents  lands  and  heredts  (fee.  in  and  by  the  sd  in  pt 
recited  indre  demised  unto  the  said  (assignor's  T.)  his  exs  <fec. 
And  all  the  este  right  title  int  term  and  terms  of  yrs  &c.  claim 
and  demand  whatsr  Sec.  of  him  the  sd  (assignor's  T,)  and  (as~ 
signor)  or  either  of  them  of  in  to  or  out  of  the  same  To  Have 
Sec.  the  messes  and  tents  Ids  heredts  and  all  and  singr  or.  the 
preses  hby  assigned  or  orwise  assured  or  intended  so  to  be  and 
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evv  pt  thof  with  the  anpts  unto  the  sd  (assignor's  T.)  his  exs      No.  XCII. 

J    ^  '  '  \         i7  '  Assignment. 

ads  and  ass  henceforth  for  and  during  all  the  residue  and  remdr    - 
of  the  sd  term  of  yrs  now  to  come  and  unexpired  Upon  Declaratioa  of 

the  trusts  nevss  and  to  and  for  the  ends  intents  and  puri)s  in  or 
by  the  sd  indre  deck!  or  expssd  concerning  the  same  and  in 
such  manner  that  all  the  bent  and  advantage  of  the  same  trusts 
in  favour  of  the  sd  {assignor)  his  exs  ads  and  ass  shall  hence- 
forth belong  to  and  be  reced  and  enjoyed  by  the  sd  {assignee) 
his  exs  ads  and  ass  according  to  the  true  intent  and  meaning  of 
these  prests  («)     And  the  sd  {assignors  T.)  for  himself  his  exs  Covenant  by 
ads  and  ass  doth  hby  covt  and  declare  to  and  with  the  sd  {as-  that  lie  hath 
slgnees  T.)  his  exs  ads  and  ass  by  these  prests  That  he  the  sd  f^  "^^„"i;„!;'^  ^° 
{assignor's  T.)  hath  not  at  any  time  heretofore  made  done  exted 
committed  or  knowingly  or  wilfully  suffered  any  act  matter  or 
thing  whatsr  whereby  or  by  reason  or  means  whof  the  sd  messes 
and  tents  lands  and  herdts  hby  assd  or  orwise  assured  or  in- 
tended so  to  be  or  the  term  of  yrs  thin  or  any  pt  thof  are 
is  can  shall  or  may  be  impeached  charged  incumbered  or  pre- 
judicially affected  in  any  way  whatsr     And  the  sd  {assignor)  Covenants  from 
for  himself  his  hrs  exs  and  ads  doth  covt  promise  and  agree     "^ " 
with  and  to  the  sd  {assignee)  his  exs  ads  and  ass  That  for  and 
notwithstanding  any  act  deed  matter  or  thing  by  him  tlie  sd 
{assignor)  made  done  committed  or  knowingly  suffered  to  the 
contrary  the  sd  annty  &c.  of  £          is  now  subsisting  and  unre-  Annuity  sub- 
deemed  and  good  and  valid  both  in  equity  and  at  law  and  also  ^i^'|'"^o°a°ssifo. 
the  sevl  secties  given  for  the  same  are  now  in  force     And  that 
he  the  sd  {assignor)  hath  at  the  time  of  exting  these  prests  good 


(«)  If,  instead  of  assigning  the  term  to  a  new  trustee,  the  old  trustee  be  coii- 
tiinied,  omit  the  further  testatum,  and  say  "  And  it  is  hby  decld  and  agrd  by  and 
betn  the  pties  to  these  prests  and  parlarly  the  sd(r.)  at  the  request  and  instance 
of  the  sd  {assignor)  doth  hby  for  liimself  his  hrs  exs  ads  and  ass  covt  and  agree 
witli  and  to  the  sd  {assignee)  his  exs  ads  and  ass  Tliat  he  the  sd  (!'.)  his  exs  ads 
and  ass  shall  and  will  from  time  to  time  and  at  all  times  hraftr  during  the  con- 
tinuance of  the  sd  term  of  yrs  stand  possessed  of  and  be  interested  in  the 
sd  messes  and  tents  Inds  and  heredts  subject  as  afd  Upon  the  trusts  and  to  and 
for  the  ends  intents  and  purposes  expressed  and  decld  of  and  concerning  the 
same  nevss  so  and  in  such  manner  that  all  bent  and  advantage  of  the  same  trusts 
in  favour  of  the  sd  {assignor)  his  exs  ads  and  ass  shall  henceforth  belong  to  and 
be  reed  and  enjoyed  by  the  sd  (assignee)  his  exs  ads  and  ass  And  the  sd  (  i\) 
doth  hby  &c.  {covenant  that  he  has  done  no  act  to  incumber,  as  above.) 
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No.  XCII. 
Assignment, 

No  act  to  en- 
cumber. 


Further  assu- 
rance. 


riglit  and  full  power  and  authority  to  bargain  sell  and  ass  the 
-  sd  annty  and  or.  the  preses  hby  assd  or  orvvise  assured  or  in- 
tended so  to  be  in  manner  afd  And  furr  that  he  the  sd  {as- 
signor) hath  not  at  any  time  heretofore  done  or  knowingly  or 
willingly  suffered  nor  shall  nor  will  make  do  or  suffer  any  act 
deed  matter  or  thing  whatsr  whby  or  by  reason  whof  the  sd 
annty  or  any  pt  thof  or  any  of  the  preses  hby  assd  or  orwise 
assured  or  intended  so  to  be  are  is  can  or  may  be  impeached 
chagd  incumbered  or  in  anywise  prejudicially  affected  or  the  sd 
warrant  of  atty  and  policy  of  insurance  or  either  of  them  are  is 
can  or  may  be  in  any  way  assigned  satisfied  released  vacated  or 
extinguished  in  consequence  of  which  the  sd  {assignee)  shall 
may  or  can  be  prevented  or  hindered  from  receiving  or  taking 
the  sd  annty  or  kc  of  £  or  any  pt  thof  as  and  when  the 
same  from  time  to  time  shall  become  due  and  paye  And  that 
he  the  sd  {assignor)  his  exs  ads  and  ass  shall  and  will  from  time 
to  time  at  the  rease  request  and  at  the  costs  and  chas  of  the  sd 
{assignee)  his  exs  kc.  make  do  and  exte  all  and  evy  such  furr 
and  or.  Iful  and  rease  acts  deeds  assnmts  and  assurances  in  the 
law  whatsr  for  the  furr  better  more  perfectly  and  absolutely  as- 
signing and  assurg  the  sd  annty  or  &:c.  of  £  in  such  manner 
and  form  as  by  the  sd  {assignee)  his  exs  &c.  or  his  or  their 
counsel  in  the  law  shall  be  reasonably  advised  devised  or  re- 
quired provided  that  the  psn  or  psns  required  to  make  the  same 
shall  not  be  compelled  or  compellable  to  go  or  travel  fi"om  his 
or  their  respective  places  of  abode  for  the  doing  thof  /n  icit- 
ness  &c.  see  ante,  No.  XLVI. 


MEMORIALS  OF  ANNUITY  DEEDS. 


Memorial  of  Deed  to  be  inrolled. 
Requisites  of  the  Memorial. 
First,  as  to  the  Date. 
Secondly,  as  to  the  Instrument. 
Thirdly,  as  to  the  Estate  on  which 
the  Annuity  is  charged. 


Fourthly,  as  to  the  Name. 
Fifthly,  as  to  the  Names  of  the  Wit- 
nesses. 
Sixthly,  as  to  the  Considei'ation. 
Seventhly,  when  void. 
3.  Star}}p  Duty  on  the  Memorial. 


Memorial  of 
deed  to  be  in- 
rolled. 


Sect.  1.  By  the  53  G.  3,  c.  141,  ss.  2,  3,  which  repealed  the  17  G. 
3,  a  memorial  of  every  deed,  bond,  instrument,  or  other  assurance) 
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whereby  any  annuity  or  rent-cliargc  sliall  be  granted  for  one  or  more 
life  or  lives,  Avitliin  tbirty  clays,  sliall  be  inrolled  in  Chancery.  Such 
memorial  to  contain  the  date  of  the  deed,  the  names  of  all  the  parties, 
and  of  all  the  witnesses,  and  to  set  forth  the  annual  sum  to  be  paid, 
the  name  of  the  person  for  whose  life  the  annuity  is  granted,  as  also 
the  name  of  the  person  or  persons  by  whom  the  annuity  is  to  be  be- 
neficially received,  otherwise  every  such  deed  and  assurance  shall  be 
void,  the  pecuniaiy  consideration  for  granting  the  same,  and  the 
annual  sum  or  sums  to  be  paid,  in  the  form  or  to  the  effect  following. 


Memoi-ial, 


Date  of 
lostru- 
meat,  i 


Xalpre  of  Instra- 
meat. 


9  &  10      Indenture 
Aug.  !  Release. 
18 


of 


Same   Bond  in  Penalty 
Date.  ,        of  £    . 


Names  of  Parties 


A.  B.  of  one  part, 
C.  D.  of  the  other 
part. 


A.B.  toC.  D. 


Names 


Name  or     | 
NamesofPer-      Person  or 
son  or  Persons    Persons  for 
by  whom  An  ,  whose  Life  or 


f  Wit-  "^"''y  *""  I^^n'-jLives  Annuity 
'  charge    to    belorRent  charge 


beneficially 
received. 


E.F.of 
G.H.of 


E.F. 
G.H. 


Same  1  Warrant  of   At- A.B.  to  I.  K.  and]  E.F. 

Date,  torney  to  confess  L.  M.   Attornies  G.  H. 
judgment  on  the  of  the   Court   of 
same  bond.  jKing's  Bench. 


CD. 


is  granted. 


A.B. 


100/.  paid  in 
money,  and 
500/.  paid  in 
notes  of  the 
Governor  and 
Company  of 
the  Bank  of 
England  (or 
other  notes,  or 
bills  of  e.'c- 
change,  as  the 
case  may  be.) 


For  securing  the  same  Annuity  or 
ilent-charo;e. 


Consideration, 
and  how  paid. 


Amoant 

of 
Annnity 

or 
Rent- 
charge. 


100/. 
a-vear. 


The  3  G.  4,  c.  92,  and  7  G.  4,  c.  75,  serve  to  explain  some  doubtful 
points  in  the  53  G.  3. 

2.  In  the  construction  of  these  Acts  as  to  the  requisites  of  the  me-  Requisites  of 
.  the  memorial, 

mortal,  it  has  been  held — 

First,  as  to  the  date,  That  tlie  memorial  of  eveiy  instrument,  by 
which  an  annuity  is  secured  must  contain  the  date  of  each  instru- 
ment, 2  H.  Bl.  13 ;  but  where  an  indenture  is  described,  "  as  bearing 
even  date  with  a  bond,"  the  date  of  which  is  set  forth,  it  is  sufficient, 
Mawn  V.  Phillips,  5  M.  &  S.  369. 

Secondly,  as  to  the  instrument.  A  bond  given  as  a  collateral  se- 
curity must  be  memorialized,  Rosher  v.  Hurdis,  5  T.  R.  678 ;  and  if 
it  be  joint  and  several,  it  is  not  sufficient  to  describe  it  as  several  only, 
Willei/  V.  Cawthorne,  1  East,  398.  Also  the  w-arrant  of  attorney  to  se- 
cure an  annuity  must  be  included  in  the  memorial,  Sophins  r.Waller, 
4  T.  R.  463. 


yZ  ANNUITY. 

Memorial.  Thirdly,  OS  to  f/ic  estate  on  which  the  annuity  is  charged.    The  na- 

ture of  the  estate  and  tlie  interest  the  grantor  has  in  it,  uui!>t  be  sj)e- 
cified  in  the  memorial,  Bradford  v.  Burland,  14  E.  446.  So  where 
tliere  are  trusts  which  are  created  in  consequence  of  the  annuity,  they 
must  be  stated,  not  in  general  terms,  Taylor  v.  Johnson,  8  T.  R.  184; 
nor  by  the  words  ''  Upon  the  trusts  therein  mentioned,"  Dolman  v. 
Dohnan,  5  T.  R.  641.  But  the  clause  for  redemption,  which  was 
held  to  be  necessary  under  the  17  G.  3,  is  not  required  by  the  53  G. 
3,  c.  141 ;  Yems  v.  Smith,  3  B.  &  A.  206. 

Fourthly,  as  to  the  names  of  the  2'>civties.  The  name  of  the  person 
actually  paying  the  consideration  money  must  be  given,  when  it  i.^ 
jiaid  on  account  of  another,  Dalmer  v.  Barnard,  7  T.  R.  248. 

Fifthly,  as  to  the  names  uf  the  tritnesses.  Thedescriptionof  the  wit- 
nesses was  required  under  the  two  first  Acts  to  be  accurately  set  forth, 
Darwin  v.  Lincoln,  5  B.  &  A.  444;  but  the  3  G.  4,  c.  92,  declares, 
that  no  further  description  of  the  witnesses  is  necessary  than  the  naming 
them,  St.  John  v.  Champneys,  1  Bing.  77.  And  by  the  7  G.  4,  c. 
75,  it  is  provided,  that  no  further  or  other  names  of  witnesses  are  re- 
quired in  the  memorial  besides  the  names  of  such  witnesses  as  shall 
appear  signed  to  their  respective  attestations  of  the  execution  of  the 
other  instruments. 

Sixthly,  as  to  the  consideration.  An  annuity  granted  in  consider- 
ation of  relinquishing  a  business  or  a  school,  or  in  consideration  of 
anything  but  money,  does  not  require  to  be  memorialized,  C'res2)i(jny 
V.  Wittenoon,  4  T.  R.  790 ;  Ilutton  v.  Lewis,  5  T.  R.  639.  The 
consideration  must  be  truly  set  forth  in  the  memorial,  IVashburn  v. 
Birch,  5  T.  R.  472;  Watts  v.  Millard,  ib.  598;  also  the  mode  of 
payment,  Vanx  v.  AnseU,  1  B.  &  P.  224;  Wright  v.  Read,  3  T.  R. 
554.  But  where  there  are  several  deeds  for  securing  an  annuity,  the 
consideration  need  not  be  repeated  in  them  all,  Hodges  v.  Money,  4 
T.  R.  500,  provided  there  l)e  words  of  reference  in  the  deeds  not  con- 
taining the  consideration,  to  shew  that  they  are  all  connected,  Saun- 
ders V.  Hardinge,  5  T.  R.  9. 

Seventhly,  when  void.     By  the  two  first  Acts,  the  omission  to  re- 
gister any  of  the  deeds,  rendered  the  whole  transaction  not  only  void- 
able, l)ut  absolutely  void;  but  by  the  last  Act,  all  deeds  inrolled  are 
declared  to  be  valid  and  effectual,  notwithstanding  the  omission  to 
inrol  other  deeds  for  securing  the  same  annuity,  sec  further  as  to 
annuities,  Dig.  p.  ii.  tit.  Annuities. 
Stamp  duty  on        3.  By  the  55  G.  3,  c.  184,  the  memorial  of  an  annuity  requires  a     s 
stamp  of  1/.  and  a  further  progressive  duty  of  10s.  for  every  piece  of    t ) 
vellum  or  parchment  after  the  first  on  which  the  memorial  is  written.     . ; 


the  memorial. 


ANNUITY. 
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No.  XCIII.  No.XCIlI. 

Memorial  oj 

Memorial  of  Grant  of  an  Annuity  hy  Indenture. 


Grant. 


A  Memorial  to  be  inrolled  pursuant  to  Act  of  Parliament  of 
an  Indre  tripartite  being  a  grant  of  an  annty  bearing  date  the 
day  of  and  made  betn  {grantor)  of  &;c.  of  the  first 

pt  {grantee)  of  &c.  spinster  of  the  second  pt  and  {trustee)  a 
trustee  named  by  and  on  the  behalf  of  the  sd  {grantee)  of  the 
third  pt  whby  in  conson  of  £  of  &c.  to  the  sd  {grantor)  in 
hand  pd  by  (a)  A.  B.  for  and  in  behalf  of  the  sd  {grantee)  for 
which  a  receipt  is  signed  by  the  sd  {grantor)  on  the  back  of  the 
sd  Indre  He  the  sd  {grantor)  did  give  grant  and  confirm  unto 
the  sd  {grantee)  and  her  ass  for  and  during  her  natural  life  one 
annty  or  yrly  rent-cliarge  of  £  of  (fee.  to  be  issuing  and  paye 
yrly  during  the  life  of  the  sd  {grantee)  out  of  All  that  (fee.  To 
Hold  and  enjoy  the  sd  annty  of  £  unto  the  sd  {grantee)  and 
her  ass  during  the  term  of  her  natural  life  clear  of  all  taxes  and 
deductions  whatsr  paye  quarterly  on  the  days  and  in  manner 
thin  mentd  And  for  the  better  securing  paymt  of  the  sd  annty 
and  also  in  conson  of  bs.  to  the  sd  {grantor)  by  the  sd  {T.)  He 
the  sd  {grantor)  did  demise  unto  the  sd  ( T.)  all  and  singr  the 
tlmbefe  mentd  messes  or  tents  Ids  and  preses  thby  chagd  with 
the  sd  annty  To  hold  the  sd  preses  thby  demised  unto  the  sd 
{T.)  his  exs  &c.  from  the  day  next  befe  the  day  of  the  date  thof 
for  the  term  of  ninety-nine  yrs  if  the  sd  {grantee)  shd  so  long 
live  at  the  yrly  rent  of  a  peppercorn  only  if  Ifully  demanded 
subject  to  redemption  upon  the  due  paymt  of  the  sd  annty  to 
the  sd  {grantee)  in  manner  thin  mentd  The  exon  of  which  indre 
whof  this  is  a  memorial  is  witnessed  by  {h)  F.  I.  of  in  the 

CO.  of  gent,  and  I.  C.  of  in  the  co.  of  gent. 


(«)  As  to  the  mode  of  payment,  see  sect.  2. 
{b)  As  to  naming  of  witnesses,  see  sect.  2. 
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No.  XCIV. 

Memcn-ifil  of 
Botid,  <5fc. 


No.  XCV. 

Release  of  an 
Annuity. 


Recitals. 


Annuity  still 
subsisting. 


Testatum. 


No.  XCIV. 

Of  a  Bond  and  Warrant  of  Attorney  for  securing  the  Payment 
of  the  same  Annuity. 

Also  of  a  bond  (a)  or  obligation  bearing  even  date  with  the 
above-mentioned  indre  from  the  sd  {grantor)  to  the  sd  {grantee) 
in  the  penal  sum  of  £  with  a  condon  thereunder  written  for 
making  void  the  same  upon  payment  by  the  sd  {grantor)  unto 
the  sd  {grantee)  at  the  times  and  in  manner  in  the  above  indre 
mentd  The  exon  of  which  bond  is  witnessed  by  J.  H.  of  &c.  in 
the  CO.  of 

And  of  a  (a)  warrant  of  attorney  bearing  date  the  same 
day  of  exted  by  the  sd  {grantor)  directed  to  certain  atties 

therein  named  empowering  them  to  enter  up  judgment  on  the 
above-mentd  bond  at  the  suit  of  the  sd  {grantee)  in  her  Maj.  Ct. 
of  Q.  B.  at  Westminster  The  exon  of  which  warrant  of  atty  by 
the  sd  {grantor)  is  also  witnessed  by  the  sd  J.  H. 


No.  XCV. 

Release  of  an  Annuity  on  a  Repurchase. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Grant  of  an  An- 
nuity Betn  {Releasor)  of  &:c.  of  the  first  pt  {Trustee)  a  trustee 
named  for  and  on  hehvAi  oi  {Releasee)  of  &c.  of  the  second  pt  and 
{releasee)  of  &c.  of  the  third  pt  Whas  by  Indre  &c,  {recite  grant 
of  annty,  see  Assignment  of  Annuity.)  And  Whas  &c.  {recite 
warrant  of  attorney)  And  Whas  the  annty  is  still  subsisting 
and  all  arrears  of  the  same  have  been  pd  up  to  the  day  of  the 
date  of  these  prests  as  the  sd  {releasor)  doth  hby  acknge  And 
Whas  the  sd  {releasee)  hath  agrd  with  the  sd  {releasor)  for  the 
repurchase  of  the  sd  annty  of  £  at  or  for  the  price  or  sum 
of  £  and  it  hath  been  thereupon  agrd  that  the  sd  annty  and 
the  scties  for  the  same  shd  be  reld  and  the  sd  term  of  nine-nine 
yrs  be  surrdrd  in  manner  hnaftr  mentd  Now  this  Indre  wit" 
nesseth  That  in  conson  of  the  sum  of  £  Sec.  to  the  sd  {re- 
leasor) in  hand  pd  by  the  sd  {releasee)  the  rect  (Sec,  at  the  in- 

(a)  As  to  what  instrument  must  be  memorialized,  see  sect.  2. 


ANNUITY.  '^^^ 

stance  of  tlie  sd  (releasee)  testified  by  his  sipiiing  and  sealing      No.  XCV. 

•^  ^,  Release  oj  an 

these  prests  He  the  sd  {releasor)  Hath  remised  released  ac-  Annuity. 
quitted  and  for  ever  quitted  claim  and  by  these  prests  Doth 
remise  Sec.  unto  the  sd  (releasee)  his  hrs  exs  ads  and  ass  The 
sd  annty  secured  by  the  sd  in  pt  hnbefe  recited  indre  and  all 
arrears  thof  and  all  powers  and  remedies  for  recovering  and  en- 
forcing paymt  of  the  same  A7id  also  the  sd  judgment  entered 
up  against  the  sd  (releasee)  at  the  suit  of  the  sd  (releasor)  and 
the  full  bent  of  the  same  and  all  or.  secties  entered  into  and 
given  for  securing  the  sd  annty  And  all  the  este  right  &c.  (see 
Assignments)  of  him  the  sd  (releasor)  of  in  to  and  out  of  the  sd 
annty  or  &;c.  and  the  sd  judgmt  and  secties  and  evy  pt  thof  And 
the  sd  (releasor)  doth  hby  for  himself  &c  (covt  that  he  has  done 
no  act  to  incumber,  see  Assignments)  vvhby  the  sd  annty  or  any 
pt  thof  after  the  exon  of  these  prests  shall  continue  or  be  paye 
on  the  sd  messe  &c.  or  the  sd  preses  be  chagd  with  the  same 
annty  or  any  pt  thof  A7id  this  Indre  farther  ivitnesseth  That  Further  testa- 
in  further  pursuance  of  &c.  and  in  coiison  of  the  preses  and  also 
in  conson  of  5s.  to  the  sd  (T.)  in  hand  &c.  by  the  sd  (releasee) 
&c.  the  rect  &c.  He  the  sd  (T.)  at  the  instance  and  by  the  di- 
rection of  the  sd  (releasor)  testified  &c.  Hath  surrendered  and 
yielded  up  remised  and  released  and  by  &c.  doth  surrender  &c. 
All  that  messe  &c.  and  all  and  singular  or,  the  preses  which  by 
the  sd  hnbefe  in  pt  recited  indre  were  demised  to  the  sd  ( T.)  his 
exs  &c.  for  the  term  &c.  determinable  as  afd  And  all  the  este 
&c.  To  the  intent  that  the  sd  term  of  nine-nine  yrs  may  be 
merged  and  extinguished  by  way  of  rele  of  right  surrender  or 
orwise  cease  determine  and  be  void  to  all  intents  and  purps 
vvhats  And  the  sd  ( T.)  doth  hby  covt  &c.  (covt  hy  trustee  that 
he  has  done  no  act  to  incumber  &c.)  In  witness  Sec.  see  ante,  No. 
XLVI. 

Annuities  in  Deeds,  see  Index  to  Precedents. 


ANTICIPATION. 

Sect.  1.  By  the  common  law  a  woman  could  not  have  any  pro-  Separate  Pro- 
perty independent  of  her  husband,  but  equity  interposed  at  an  early  P^^  ^' 
period  to  give  valdity  to  provisions  which  were  made  for  the  benefit 
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Anticipation. 


Alienations  by 
femes  covert. 


Effect  of  the 
Anticipation 
Clause  in  re- 
spect of  male 
persons. 


oi  femes  covert.  At  first  this  Avas  effected  by  the  aid  of  trustees; 
but  afterwards  a  gift,  to  a  feme  covert,  without  naming  trustees,  wag 
held  to  be  good,  Harvey  y.  Harvey,  1  P.  Wms.  125;  and  after- 
wards more  expressly  in  the  case  of  Bennet  v.  Davis,  2  P.  Wms 
316,  Avhere  the  husband,  becoming  bankrupt,  was  made  a  trustee  for 
the  purpose  of  conveying  the  estate  to  a  trustee  for  the  separate  use 
of  the  Avife. 

2.  In  such  cases  the  power  of  disposing  of  her  property  was  left 
to  the  woman ;  but  it  was  afterwards  held  that  a  gift  to  ^feme  covertf 
coupled  with  a  restriction  against  alienating  it  by  way  of  anticipation, 
was  valid,  Huhne  v.  Tenant,  1  B.  C.  C.  16;  Jackson  v.  Hobhouce, 
2  Mer.  483 ;  but  this  restriction  has  been  rendered  virtuall}-  ineffi- 
cacious by  several  subsequent  decisions,  Jones  v.  Salter,  2  Russ.  & 
M.  208 ;  Barton  v.  Briscoe,  1  Jac.  603 ;  Xenton  v.  Beid,  4  Sim.  | 
141 ;   Woodmeston  v.  Walker,  2  Russ.  &  M.  197.  I 

In  respect  to  males,  it  has  been  long  clearly  settled  that  no  words 
prohibiting  anticipation  will  be  of  any  avail  as  against  tlie  claims  of 
creditors,  unless  there  be  a  gift  over  in  case  of  alienation,  Robinson 
V.  Brandon,  18  Ves.  435;  Graves  v.  Dolphin,  1  Sim.  66;  Green 
v.  Spicer,  1  Russ.  &  M.  395;  LeivisY.  Lervis,  6  Sim.  304;  Snowdcn 
V.  Dale,  6  Sim.  524.  In  every  case,  therefore,  where  the  object  is 
to  prevent  alienation,  this  cannot  be  securely  effected  otherwise  than 
by  framing  the  anticipation  clause  so  as  not  only  to  render  the  gift 
void  as  to  the  party  intended  to  be  benefited,  but  also  to  make 
another  disposition  of  the  fund.  In  Jjcwis  v.  Lcivis,  6  Sim.  304, 
the  terms  of  the  trust  were,  "  That  if  A.  {the  donee)  should  at  any 
time,  in  any  manner  whatsoever,  impede  or  frustrate  the  trusts  of  the 
will,  or  interfere  therewith,  or  with  the  receipt  of  the  rents  of  the 
estates  thereinbefore  directed  to  be  paid  to  him,  then  the  rents  should 
be  no  longer  paid  to  him,  but  that  his  claim  to  the  same  should  be 
forfeited,  and  that  the  trustees  should  thenceforth,  for  the  term  of 
twenty-one  years  from  the  testator's  decease,  invest  and  accumulate 
the  rents,  and  stand  possessed  of  the  accumulations  for  the  younger 
children  of  A. ;  and  after  the  expiration  of  the  twenty-one  years,  in 
case  A.  should  be  living,  upon  trust  for  the  residue  of  A.'s  life,  to 
apply  the  rents  for  the  benefit  of  A .  and  his  family,  in  manner  before- 
mentioned,  or  again  invest  the  same,  so  as  to  accumulate  for  the 
benefit  of  his  children,  as  the  trustees  should  tliink  proper."  A. 
assigned  his  interest  to  trustees  for  the  benefit  of  his  creditoi-s,  and  it 
was  held,  that,  as  the  assignment  would  operate  to  defeat  the  trusts  of 
the  will,  it  was  void,  but  tiiat  A.'s  interest  wholly  determined,  and 
the  rents  were  thenceforth  to  be  invested  for  the  purpose  of  accumu- 
lation. 
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APPOINTMENTS. 

1.   Definition.  8.  Stamp  Duty  on  Appointments. 

Appointments  IN  Execution  OF  A  Appointments     delegatino    an 

Power.  Authority. 

Operation    of   an   Appointment   in  9.  Delegation  of  Authority. 

Execution  of  a  Poucr.  10.  Nuked  Authority,  by  whom  exer- 

Appointments  by  Femes  Covert.  cised. 

4.  B.equisites  of  an  Appointment.  11.   Distinction  between  a  nuked  Au- 

5.  Power  of  lievocution.  thority  and  one  coupled  icith  an 
Distributive  Appointments.  Interest. 

Exclusive  Appointments.  12.   Deleguted    Authority,  how   to    be 

Illusory  Appointment  Act,  11  C  4  executed. 

and  1  W.  4,  c.  46.  13.   Not  to  be  deleguted. 

7.  Effect   of  certain    Wo/ds   in   Ap- 
pointments, ' 

Sect.  1.  An  appointment  as  a  deed  may  be  considered  in  two  ways,  definition, 
either  as  a  relative  and  dependent  instrument,  springing  out  of  and 
deriving  its  force  from  the  Statute  of  Uses ;  or  as  an  irrelative  and 
independent  instrument,  delegating  an  authority  to  one  person  to  act 
for  or  in  behalf  of  another,  1  Wood's  Conv.  465. 

Appointments  in  Execution  of  a  Power. 

2.  An  appointment,  in  the  first  sense  of  the  w^ord,  is  an  instrument  Operation  of  an 
adapted  for  eariying  into  effect  those  particular  modifications  of  uses  3ppo'"'™<^°<;  •" 
which  are  denominated  powers.  Thus,  suppose  an  estate  be  conveyed  power. 
to  A.  and  his  heirs  to  the  use  of  B.  for  life,  remainder  to  such  son  as 
B.  shall  appoint,  and  B.  appoints  to  the  use  of  his  first  son ;  then 
the  use  vests  in  the  son  by  the  appointment,  and  the  possession  by 
the  statute,  which  union  of  the  use  and  possession  constitutes  what 
is  termed  the  legal  estate.  The  appointment  operates  not  as  a  con- 
veyance, but  as  the  limitation  of  the  use ;  the  right  to  make  this 
designation  is  termed  the  power ;  the  exercise  of  the  power  is  termed 
an  appointment ;  the  person  exercising  it  tlie  aj)]iointor,  and  the 
person  taking  under  it  the  appointee,  Butler's  Co.  Lilt.  271,  b.  n. 
An  appointment  is,  therefore,  controlled  by  the  pre-existing  instru- 
ment on  which  it  is  founded;  for,  in  notion  of  law,  any  one  taking 
by  virtue  of  an  appointment  is  considered  as  taking  under  the  instru- 
ment giving  the  power;  witli  this  restriction,  howevei',  that  reference 
must  be  had  to  the  nature  of  tlie  instruments  in  construing  the  vali- 
dity of  an  appointment.  If  the  power  be  executed  by  will,  the  interest 
of  the  appointee,  who  is  considered  in  the  light  of  a  devisee,  will  be 
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Appointments,  ambulatoiy  and  revocable  like  the  will  itself,  and  consequently  subject 
to  the  chance  of  a  lapse,  if  the  appointee  die  in  the  lifetime  of  the 
appointor,  D.  of  Marlhoroiigh  v.  Godolphin,  2  Ves.  61 ;  butif  madi 
by  any  other  instrument  or  deed,  not  in  its  nature  revocable,  th( 
])roperty  upon  which  it  attaches  will  be  absolutely  vested  in  tlio 
appointee,  in  like  manner  as  if  he  had  been  named  in  the  original 
conveyance.  It  follows  likewise,  from  the  nature  of  this  instrument, 
that  no  limitation  in  an  appointment  will  be  valid,  unless  it  would 
have  been  so,  if  it  had  been  made  by  the  conveyance  creating  the 
power.  Limitations,  therefore,  to  the  unborn  children  of  an  unborn 
child  are  void,  because  the  law  would  not  permit  such  a  conveyan3e, 
as  tending  to  a  perpetuity,  Robinson  v.  Hardcastle,  2  T.  R.  241. 
As  a  use  cannot  be  limited  uj^on  a  use,  so  as  to  be  executed,  by  the 
statute,  it  follows  likewise,  from  the  nature  of  an  appointment,  which, 
as  before  observed,  is  a  limitation  to  a  use,  that  it  cannot  be  made 
immediately  to  the  use  of  the  appointee,  but  it  may  be  and  usually 
is  made  upon  trust  to  such  purposes  as  the  appointee  shall  direct ; 
and  courts  of  equity  will  give  efficiency  to  the  instrument  where  the 
statute  falls  short,  by  compelling  the  cestui  que  use  to  comply  with 
the  trust  as  limited.  Wood's  Conv.  460;  But.  Co.  Litt.  uh.  sup. 

Appointment,  3.  An  appointment  is  applicable,  under  the  sanction  of  the  Court 

y  femes  cover .  of  Qjjajicery,  to  the  disposition  of  separate  property  by  a,  feme  covert, 
who,  though  disabled  at  common  law  to  make  a  will  or  regular  con- 
veyance, is  allowed  in  equity  a  disposing  power  notwithstanding  her 
coverture,  and  the  instrument  by  which  she  exercises  this  power, 
Avhether  in  the  shape  of  a  Avill  or  otherwise,  is  considered  as  taking 
effect  in  the  nature  of  an  appointment.  And  in  cases  where  married 
women  are  intitled  to  separate  property  in  the  hands  of  trustees,  their 
appointment  Avill  be  valid,  although  the  trustees  are  not  parties 
thereto,  Peacock  v.  Monk,  2  Ves.  190 ;  Ripi)on  v.  DawcUng,  Ambl. 
565. 

Requisites  of  an      4.  In  framing  a  deed  of  appointment,  it  is  not  necessary  to  refer 
"•^  ■       to  or  recite  the  deed  creating  the  power,  if  it  sufficiently  appear  that 

the  party  intend  exercising  it,  6  Co.  17 ;  Cro.  Eliz.  877.  For  this 
reason,  it  is  usual,  in  every  well-drawn  deed  of  appointment,  for  the 
party  exercising  the  power  to  declare,  that  he  acts  not  only  in  exercise 
of  that  particular  power,  but  also  of  every  other  power  enabling  him 
in  that  behalf.  This  latter  clause  is  said  in  some  cases  to  have 
reached  powers  that  were  understood  to  be  extinguished,  1  Sugd. 
Pow.  243,  6th  edit.  Likewise  every  incidental  circumstance  pre- 
scribed in  the  creation  of  the  power  ought  to  be  complied  with  in  the 
instrument  by  M'hich  the  power  is  executed,  ib.  264.     If  a  writing  is 
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required,  a  disposition  by  parol  is  not  valid,  1  Vern.  340.     If  a  seal    Appointments. 

be  required,  a  Avriting  under  liund  Mill  not  bo  sufficient.     So  likewise 

as  to  signing,  attestation,  number  aiul  quality  of  witnesses,  consent 

of  particular  persons,  giving  notice,  kc,  1  Sugd.  Pow.  294,  6th  ed. 

If  a  deed  be  expressly  required,  it  cannot  be  executed  by  will,  Dai'- 

liijton  V.  Pulteney,  Cowp.  260 ;  but  where  a  power  is  given  generally, 

without  any  restriction  as  to  the  mode  of  execution,  as  "  by  any 

writing  or  instrument,"  it  may  be  exercised  by  deed  or  will.     {As  to 

appointments  in  a  will,  see  Wills,  Pref.  sect.  5,  and  Abstract  of  7 

W.  4  &  1  Vict.  c.  26,  Append.  No.  XVII.) 

5.  A  power  of  appointment  includes  in  itself  a  power  of  revocation.  Power  of  revo- 
although  no  such  authority  be  expressly  reserved  in  the  deed  creating 

the  power.  But  where  a  power  is  executed  by  deed,  the  donee  must 
expressly  reserve  a  power  of  revocation,  in  the  deed  executing  the 
power,  otherwise  the  appointment  is  irrevocable,  even  if  the  original 
power  authorize  the  donee  to  appoint  and  revoke  his  appointment, 
Hele  V.  Bond,  Prec.  Chanc.  474;  Sugd.  Pow.  325,  6th  ed.  Where 
a  power  is  executed  by  will,  it  is  always  revocable,  although  no  express 
power  of  revocation  is  reserved,  Sugd.  uh.  sup.  Likewise  a  power  given 
to  one  person  cannot  be  given  by  him  to  a  third  person.  A  direction 
by  an  appointor  to  such  a  one,  naming  him,  to  appoint,  limit  or  direct, 
as  he  shall  think  fit  &c.  will  be  void ;  for,  the  donee  of  the  power 
having  himself  but  a  delegated  authority,  this  would  be  contrary  to 
the  maxim  in  law,  that  delegatus  non  p)otest  delegare,  2  Atk.  88;  2 
Ves.  643.  But  if  power  be  expressly  reserved  to  be  executed  by  the 
appointor  and  his  assigns,  an  execution  by  an  assignee  will  in  such 
case  be  good,  and  a  devisee  Avill  be  a  good  assignee,  within  the  words 
of  that  power,  T.  Jones,  110;  1  Vcntr.  338;  2  Show.  57.  When  a 
man  has  both  a  power  and  an  interest,  he  is  made  not  only  to  exercise 
his  power,  but  also  to  convey  his  interest  by  release  (see  Pur- 
chases). This,  though  not  always  necessary,  is  adopted  by  way  of 
precaution,  in  case  a  power  should  not  be  well  created,  or  be  sus- 
pended or  extinguished ;  But.  Co.  Litt.  271,  b.  n. 

6.  Appointments  imder  a  power  may  be  either  distributive  or  ex-  Distributive  ap- 
clusive.     Where  the  power  of  the  appointment  is  to  be  distributive,  P°'"  ™^° 

a  certain  share  must  be  given  to  all ;  but  where  it  is  exclusive,  the 

party  appointing  is  at  liberty  to  give  to  some  to  the  exclusion  of  the 

rest.     At  law,  any  share,  however  small,  will  satisfy  the  terms  of  the  Exclusive  ap- 

power ;  but  in  equity,  relief  was  given  at  an  early  period  against  any  P°'°  ""'^^  "" 

appointment  technically  called  an  illusory  (in  the  Tei-m  Reports 

elusory)  appointment,  where  the  share  was  very  disproportionate  to 

the  amount  of  the  fund  to  be  distributed,  and  the  number  of  objects 
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Appoiittmeitts. 


Illusory  A  p. 
pointniL'iU  Act, 
11  U.  4  6^  1 
W.  4,  I'.  46. 


Effect  of  certain 
words  in  ap- 
pointments. 


Stamp  duty  on 
appointments. 


Delegation  of 

authority. 


Naked  autho- 
rity by  whom 
exercised. 


to  participate  of  it,   1  T.  R.  438 ;    1  A'ern.  67 ;    Sugd.  Pow.  494, 
6th  ed.     But,  in  consequence  of  the  difficulty  of  determining  what  . 
ought  to  be  deemed  a  substantial  share,  so  as  to  render  an  appoint 
inent  valid,  and  of  the  frequent  litigation  which  was  occasioned  by  | 
this  uncertainty,  it  is  now  provided,  by  the  Illusory  Appointment  ( 
Act,  11  G.  4  &  1  W.  4,  c.  46  (one  of  the  five  Acts  brought  in  by 
Sir  E.  Sugden),  that  no  appointment,  which  shall  be  made  in  exer- 
cise of  any  power  or  authority  to  ap})oint  any  property,  real  or  per- 
sonal, shall  be  invalid,  on  the  ground  that  the  share  is  unsubstantial, 
illusory  or  nominal;  by  which  provision  the  jurisdiction  of  the  Court 
of  Chancery  is  taken  away,  and  the  doctrine  of  appointments  is 
restored  to  its  original  state  as  at  common  law,  Sugd.  Acts,  Jemmet's 
ed. 

7.  Where  it  is  intended  to  give  a  power  of  appointing  a  fund  to 
several  objects,  or  any  of  them  exclusively,  the  intention  ought  to  be 
expressed  with  precision,  as,  "  to  all  or  every  such  one  or  more 
exclusively  of  the  other  or  others  of  the  objects  as  the  donee  shall 
appoint."  It  has  been  held,  that  a  power  to  appoint  amongst  the 
children,  as  the  donee  shall  think  proper,  did  not  authorize  an  exclu- 
sive appointment,  the  word  "  amongst"  being  equivalent  to  "  all  and 
every,"  Kemp  v.  Kemp,  5  Ves.  849.  And  in  an  early  case,  upon  a 
gift  to  the  wife,  upon  trust  and  confidence  that  she  would  not  dispose 
thereof  but  for  the  benefit  of  the  ciiildren,  it  was  determined  that  no 
child  could  be  excluded,  Menzey  v.  WaJher,  Cas.  Ab.  Eq.  72, 

8.  By  the  55  G.  3,  c.  184,  the  stamp  required  for  an  appointment 
in  execution  of  a  power  is  1/.  15.s-. ;  and  for  every  entire  quantity  of 
1080M'ords  over  and  above  the  first  1080  words  a  further  progressive 
duty  of  1/.  5»'. 


Appointments  delegating  an  Authority. 

9.  A  delegation  of  an  authority  must  be  by  deed,  in  order  to  shew 
that  the  person  appointed  actually  has  the  power  to  represent  his 
principal,  and  to  what  extent,  Salk.  9.  It  is  not  however  necessary 
for  an  attorney,  having  merely  a  naked  authority  given  to  him,  to 
be  a  party  to  the  deed  appointing  him,  2  Roll.  Ab.  8,9;  Shep. 
Touchst.  217. 

10.  Few  persons  are  excluded  from  exercising  a  naked  authority^ 
to  which  they  are  delegated,  for  the  execution  of  such  an  authority 
can  bo  attended  with  no  prejudice  or  inconvenience  to  the  parties 
acting  under  it ;  therefore,  infants  and  femes  covert  may  act  as  attor-* 
nies.  Perks.  148;  Co.  Litt.  52  a,  and  112  a. 
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11.  The  distinction  ))Ctween  si  naked  autliority  and  one  coupled  Appnintments. 
with  an  interest,  Avas  formerly  of  greater  importance  than  it  is  now?  y^j^tj^ction  be- 
owing  to  the  intervention  of  courts  of  equity.     It  was  formerly  held,  t«een  a  naked 

.„  p  1  >    '  -11  II   1        1^     T     1     autliorily  and 

that  it  one  ot  two  executors  empowered  by  a  wul  to  sell  lands  died,  one  coupled 
the  survivor  could  not  sell,  having:  merely  a  naked  authority,  Co.  "''''  ^"  "''^" 

'  O  J  .  ICSt. 

Litt.  113  a.  But  equity  would  now  compel  an  execution  of  the 
poMcr  in  favour  of  those  for  whom  it  was  created,  1  Ch.  Ca.  139 ; 
Harg.  Co.  Litt.  113  a,  n.  2.  At  common  law,  if  one  of  several  exe- 
cutors empowered  to  sell  lands  refused,  the  others  could  not  sell ;  but 
by  21  Hen.  8,  c.  4,  the  rest  in  that  case  are  invested  with  the  poM'cr 
of  selling. 

12.  When  a  person  has  an  authority,  as  an  attorney,  to  do  any  act,  Dtlegaied  au- 

_        '  thcrity  how  to 

he  ought  to  do  it  in  the  name  of  the  person  giving  the  authority,  9  Co.  be  execute  i. 
76;  Stra.  765.  Where  executors  are  empowered  to  sell  lands,  they 
may  do  it  in  their  own  name,  9  Co.  77  a.  So  when  a  man  does  an 
act  which  cannot  be  effectual,  otherwise  than  as  done  by  virtue  of  his 
authority,  this  shall  be  deemed  to  be  in  execution  of  his  authority, 
although  done  in  his  own  name,  Salk.  95,  96. 

13.  As  a  delegated  authority  cannot  be  assigned  or  transferred  by  Not  lo  be  dele- 
the  party  receiving  it  to  another,  a  deputy  cannot  appoint  a  deputy, 

nor  a  person  having  a  power  of  attorney  delegate  his  power  to  another, 
unless  he  be  expressly  authorized  so  to  do  by  the  deed  of  appoint- 
ment, 2  Roll.  Ab.  8;  Bunb.  166.  (See  further.  Powers  of  At- 
torney.) 


Appointments  in  Execution  of  a  Power. 
Ohs.  As  to  the  nature  of  such  appointments,  see  Pref.  sect.  1 — 8. 


No.  XCVI.  No-  Ncvi. 

Freeholds,  &;€. 

Appointment  of  a  Freehold  Estate  to  Children,  to  he  indorsed 
on  a  Deed  of  Release. 

Know  all  Men  hij  these  Presents  That   I  the  within  named  Appointment. 
(Husband)  hy  force  and   virtue  of  the  power  and  authority  to 
me  in  that  behalf  given  or  received  in  and  by  the  within  written 
indre  and  of  all  or.  (a)  powers  and  authorities    enabling   me 


(a)  As  to  the  form  of  tlie  deed,  see  Avpointments,  Pref.  sect.  4. 
VOL.  I.  R 
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No,  XCVI. 
Freeholds,  H^c. 


To  the  use  of 

children 

equally. 


Survivoisiiip, 


Provisions  to 
a  younger  son 
becoming  an 
elder. 


Power  of  revo* 
ation. 


tlieieunto  do  by  this  my  writing'  under  my  hand  and  seal  testi- 
fied by  the  psns  whose  names  are  hereunder  subscribed  as  wit- 
nesses hereunto  direct  hniit  and  api)t  all  and  evy  the  manors 
messes  Ids  tents  and  heredts  in  and  by  the  within  written  indre 
granted  and  reld  or  mentd  or  intended  so  to  be  with  the  apts 
thof  from  and  immly  after  the  dece  of  me  the  sd  (H.)  and  (W.) 
my  now  wife  to  and  to  the  use  and  behalf  («)  of  all  and  evy  the 
chn  [whether  sons  or  daurs]  of  me  the  sd  (H.)  by  the  sd  (W.) 
my  wife  born  or  to  be  born  [except  an  eldest  or  only  son  for  thi 
time  being  of  me  and  my  sd  wife]  to  be  equally  divided  betn 
them  share  and  share  alike  as  tents  in  common  and  not  as  jt 
tents  And  the  hrs  of  the  respive  bodies  of  all  and  evy  the  sd 
chn  Ifully  issuing  [except  of  such  eldest  or  only  son]  And  if 
one  or  more  such  chn  shall  happen  to  die  witht  issue  then  as  to 
the  share  or  shares  of  him  or  her  or  them  so  dying  witht  issue 
to  and  to  the  use  of  the  survors  or  others  of  them  [except  as 
afd]  share  and  share  alike  and  the  hrs  of  their  respive  bodies 
issuing  [except  as  afd]  And  if  all  such  chn  but  one  shall 
happen  to  die  witht  issue  or  if  there  shall  be  but  one  such  child 
besides  an  eldest  or  only  son  then  to  and  to  the  use  of  such  only 
child  and  the  hrs  of  his  or  her  body  issuing  And  in  deft  of 
such  issue  then  to  and  to  the  use  of  such  eldest  or  only  son  and 
the  hrs  of  his  body  And  in  deft  of  such  issue  then  to  and  to 
the  use  of  me  the  sd  (H.)  and  of  my  hrs  and  ass  for  ever  Pro- 
vided always  That  if  any  younger  son  of  me  by  my  sd  wife  shall 
by  the  death  of  an  elder  son  witht  issue  become  an  eldest  or 
only  son  then  and  in  such  case  and  so  often  as  the  same  shall 
happen  the  share  and  shares  of  such  younger  son  so  become  an 
elder  or  only  son  shall  be  go  and  remain  to  and  amongst  the 
rest  of  my  sd  chn  and  the  hrs  of  their  respive  bodies  in  like 
manner  as  if  such  younger  son  had  been  actually  dead  witht 
issue  any  thing  hin  contd  to  the  contrary  in  any  wise  notwith- 
standing Provided  always  That  it  shall  be  Iful  for  me  the  sd 
{H.)  at  any  time  or  times  during  my  life  by  any  writing  or 
writings  under  my  hand  and  seal  attested  by  two  three  or  more 
witnesses  or  by  my  last  will  and  testmt  in  writg  by  me  signed 
sealed  and  published  in  the  presence  of  the  like  number  of 


(«)  As  to  exclusive  appointments,  see  Pref.  sect.  G. 
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witnesses  to  (a)  revoke  alter  make  void  or  change  all  and  evy  or     No.  XCVI. 

,1  1  1  1       1-      •       1  ,  1       /•  "•  Freeholds,  &c. 

any  the  uses  and  estes  liby  innited  or  apptd  ot  or  concerning  — 

the  sd  manor  messes  Ids  tents  and  heredts  and  evy  pt  thof  and 
by  the  sd  writg  or  writgs  under  my  hand  and  seal  and  attested 
as  afd  to  limit  direct  and  appt  the  same  or  any  pt  thof  to  or  to 
the  use  of  all  or  any  of  the  chn  by  my  sd  wife  and  the  hrs  of 
their  or  any  of  their  respive  bodies  in  such  pts  and  proportions 
manner  and  form  as  I  shall  think  fit  with  or  w'itht  power  of 
revocation  any  thing  hin  or  in  the  wathin  written  indre  contd  to 
the  contrary  in  anywise  notwithstg  In  witness  kc.  see  ante, 
No.  XLVI. 

(b)  Signed  sealed  and  delivered  being  first  duly  stamped  (c) 
in  the  presence  of  us. 


Appointment  under  a  Power  in  a  Settlement  where  old  Uses  are 
revoked  and  new  ones  are  appointed,  see  j^ost.  Purchases. 


Conveyance  hy  Appointment  and  Release  from  a  Vendor  to  a 
Purchaser,  see  post,  Purchases. 


No.  XCVII.  No.  xcvii. 

Of  Freeholds 

Appointment  of  Freehold  and  Copyhold  Estates  under  a  Poiver  in  «»d  Copyholds. 
a  Settlement,  with  Poiver  of  Revocation. 

This  Indre  kc.  see  No.  LXXXV.  Betn  (husband)  of  kc.  and 
S.  his  wife  of  the  first  pt  {trustees)  of  &c.  of  the  second  pt 
{eldest  son)  eldest  son  of  the  sd  {H.)  and  S.  his  wafe  of  the  third 
pt  {second  soil)  second  son  of  the  sd  {H.)  and  S.  his  \x\ie.  of  the 
fourth  pt  and  {third  so?i)  third  son  and  only  or.  surviving  child 
of  the  sd  {H.)  and  S.  his  wife  and  wdiich  sd  {T.  S.)  is  a  minor 
of  the  age  of  or  thereabouts  of  the  fifth  pt     Whas  by  an 

(a)  As  to  the  power  of  revocation,  see  ante,  Pref.  sect.  5. 

{I)  As  to  the  attestation,  see  sect.  4. 
(c)  As  to  the  stamp,  see  sect.  8. 
r2 
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No.  XCVII.    indre  of  apptmt  and  rele  bearing  date  the  day  of  and 

and  Copvhoids.  niade  betn  the  sd  (H.)  and  S.  his  wife  of  the  one  pt  and  the  sd 

( T.)  of  the  or.  pt     It  was  witnessed  That  in  pursuance  of  and 

obedience  to  a  decretal  order  of  the  High  Court  of  Chancery 

made  in  a  cause  whin  the  sd  (H.)  and  S.  his  wife  were  pUffs 

Recital  of  ileeJ   and  the  sd  ( y. )  Were  defts  and  in  pursuance  and  by  virtue  of 

of  appointment,  .  i  i     •  •  i 

certani  powers  and  authties  given  and  reserved  to  the  sd  (wife) 
in  that  behalf  and  in  exercise  and  exon  thof  she  the  sd  (TF.)  with 
the  privity  and  approbation  of  the  sd  (H.)  did  direct  hmit  and 
appt  that  all  and  singr  the  freehd  messes  or  tents  heredts  and 
preses  thnfter  mentd  and  expssd  to  be  thby  granted  and  reld 
with  their  and  evy  of  their  appts  shd  go  be  and  remain  to  the 
use  of  the  sd  ( T.)  their  hrs  and  ass  for  ever  upon  the  trusts 

and  grant.  thnftr  decld  concerning  the  same  And  it  was  by  the  sd  indre 
of  apptmt  and  rel  furr  witnessed  that  in  furr  pursuance  of  the 
sd  decretal  order  the  sd  (H.)  and  S.  his  wife  did  grant  confirm 
and  rele  to  the  sd  {T.)  and  their  hrs  All  kc.  To  Hold  the  same 
unto  and  to  the  use  of  the  sd  (T.)  their  hrs  and  ass  for  ever 
upon  the  trusts  thnftr  decld  of  and  concerning  the  same  And 
by  the  sd  indre  now  in  recital  it  was  decld  and  agrd  betn  the  sd 
pties  thereto  and  parlarly  the  sd  ( fl.)  did  thby  for  himself  his 
hrs  exs  ads  and  ass  and  for  the  sd  S.  his  wife  and  her  hrs  covt 
and  agree  with  the  sd  ( 7'.)  their  hrs  and  ass  that  the  sd  (H.)  and 
S.  his  wife  togr  with  any  psn  or  ])sns  thin  named  shd  as  soon 
as  conveniently  might  be  after  })aymt  of  a  certain  mtge  debt 
of  £  surrender  into  the  hands  of  the  lord  of  the  manor  of 

L  All  that  &c.  holden  of  the  sd  manor  by  the  yrly  rent 

of  £  to  the  use  of  the  sd  ( T.)  their  hrs  and  ass  for  ever 

acerg  to  the  custom  of  the  sd  numor  upon  the  trusts  thnfter 
decld  concerning  the  same  Afid  it  was  by  the  sd  indre  now  in 
recital  mutually  decld  and  agrd  by  and  between  all  the  sd  pties 
thereto  that  the  sd  ( 2\)  their  hrs  and  ass  shd  from  thenceforth 
stand  and  be  seised  of  or  intitled  to  and  interested  in  all  and 
singr  the  sd  freehd  and  customary  or  copyhd  messe  Ids  tents 
heredts  and  pres  thinbfe  mentd  and  described  and  thby  limited 
and  apptd  granted  or  reld  or  intended  so  to  be  and  covd  to  be 

Uses.  surrendered  resply  as  afd     In  trust  for  the  sd  (H.)  and  his  ass 

during  his  life  and  after  his  dece  In  trust  for  the  sd  (W.)  and 
her  ass  during  her  life  for  her  jointure  and  in  bar  of  dower  and 
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after  the  dece  of  the  sd  (IL)  and  S.  his  wife  or  of  the  survivor     Xo.  XCVir. 
of  them  then  In  trust  for  all  and  evy  the  chn  of  the  sd  (H.)  on  and  CopyiwUis. 


the  body  of  the  sd  (IF.)  beootteu  for  such  estes  at  such  ages 

and  in  such  pts  shares  and  proportions  and  with  such  renirs  and 

limitations  over  and  chargi-d  and  chr(>,l)e  with  the  paymt  of  such 

annual  or  gross  sums  [such  rcmrs  or  limitations  over  being  and 

chrgd  to  be  for  the  bent  of  such  chn  some  or  one  of  them]  and 

in  such  manner  and  form  as  tliey  the  sd  (H.)  and  S.  his  wife  at 

any  time  or  times  during  their  jt  lives  by  any  deed  or  deeds  in 

writing  with  or  witht  power  of  revocation  to  be  by  both  of  them 

sealed  and  delivered  in  the  presence  of  two  or  more  credible 

witnesses  slid  jtly  direct  or  appt  and  in  deft  of  such  jt  direction  or 

apptmt  as  the  survor  of  them  the  sd  (H.)  and  S.  his  wife  by  any 

deed  &:c.  extd  as  afd  or  bv  his  or  her  last  will  and  testament  in 

vviiting  or  any  writing  purporting  to  be  in  the  nature  of  his  or 

her  last  will  and  testmt  or  any  codicil  to  be  by  him  or  her  signed 

and  published  (a)  in  the  presence  of  three  or  more  credible  w  it- 

nesses  shall  direct  or  appt  and  in  deft  of  any  such  direction  or 

apptmt  upon  the  sevl  trusts  mentd  in  the  indre  now  in  recital 

And  lohas  by  an  indre  bearing  date  the  day  of  [in-  Appomiraeni  of 

■-  *  new  trustee. 

dorsed  on  the  sd  recited  indre  of  apptmt  and  rele]  and  made  betn 

the  sd  (H.)  and  S.  his  wife  of  the  first  pt  the  sd  ( T.)  of  the 
second  ])art,  and  {ne^c  trustees)  of  kc.  of  the  third  pt  after  re- 
citing that  the  sd  mtge  debt  of  £  had  been  pd  but  that 
no  surrender  of  the  sd  copyhd  heredt  had  been  made  to  the  sd 
{T.)  their  hrs  and  ass  in  pursuance  of  the  covt  in  the  sd  recited 
indre  for  that  purpse  contd  and  that  the  sd  {one  old  trustee) 
was  desirous  of  relinquishing  the  trusts  by  the  same  indre  re- 
posed in  him  jtly  with  the  sd  {other  O  T.)  and  had  applied 
unto  the  sd  (//.)  and  S.  his  wife  to  be  dischrgd  therefrom  and 
that  thereupon  the  sd  {H.)  and  S.  his  wife  had  applied  unto  and 
had  requested  the  sd  {N.  T.)  to  become  a  trtee  for  the  purps  of 
the  same  indre  jtly  with  the  sd  {O.  T.)  in  the  stead  and  room 
of  the  sd  {one  old  trustee)  to  which  the  sd  {N.  T.)  had  consented 
and  agrd  It  was  hy  the  Indre  now  in  recital  witnessed  that  the 
sd  (//.)  and  S.  his  wife  did  nominate  constitute  and  appt  the 


(a)  As  to  the  solemnities  required  by  7  W.  4  &r  1  V.  c.  26,   in  executing  a 
power  of  appointment  by  will,  see  Append.  No.  XVJI. 
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No.  XCVll. 

Of  Freeholds 

and  Copyholds, 

Grant  to  the 
new  trustee. 


Covenant  to 
surrender  copy- 
holds. 


Appointment. 


Uses. 


sd  {N.  T.)  to  be  a  trtee  in  the  room  and  stead  of  the  sd  (O.  T.) 
to  act  with  the  sd  {other  O.  T.)  in  the  trusts  mentd  in  the  sd 
indre  And  by  the  sd  indre  now  in  recital  the  sd  (O.  T.)  at  the 
request  and  by  the  direction  of  the  sd  {H.)  and  S.  his  wife  Did 
bargain  sell  and  rele  unto  the  sd  {N.  T.)  and  his  hrs  All  the 
pres  so  granted  and  reld  unto  and  to  the  use  of  the  sd  (O.  T.) 
their  hrs  and  ass  To  hold  the  same  unto  the  sd  {N.  T.)  his 
hrs  and  ass  to  the  use  of  the  sd  (O.  T.)  and  himself  the  sd 
{N.  T.)  their  hrs  and  ass  for  ever  upon  the  trusts  decld  in  the  sd 
indre  And  in  the  sd  indre  is  contained  a  covt  on  the  pt  of  the  sd 
{H.)  to  surrender  or  procure  to  be  surrendered  all  the  cophds  to 
the  use  of  the  sd  (O.  and  N.  T.)  their  hrs  and  ass  upon  the  trusts 
as  afd  I^ow  this  indre  witnesseth  that  by  force  and  virtue  and  in 
exercise  and  exon  of  the  power  or  authty  to  them  the  sd  {H.)  and 
S.  his  wife  for  tliis  purpe  given  (a)  by  the  sd  recited  indre  of  the 
day  of  and  of  all  or.  powers  and  authties  in  any- 

wise enabling  them  or  either  of  them  in  this  behalf  they  the  sd 
{H.)  and  S.  his  wife  do  jtly  direct  and  appt  that  the  sd  (O.  and 
iV^.  T.)  their  hrs  and  ass  shall  immely  from  and  after  the  dece 
of  the  survor  of  them  the  sd  ( H.)  and  S.  his  wife  stand  and  be 
seised  of  all  and  singr  the  sd  freehd  and  customary  or  copyhd 
messes  Ids  tents  heredts  and  preses  described  in  the  sd  recited 
indre  of  apptmt  and  rele  and  so  resply  conveyed  and  covtd  to  be 
surrendered  to  them  as  afd  and  of  their  and  evy  of  their  appts 
upon  and  subject  to  the  provo  hnafter  expssd  and  contd  of  and 
concerning  the  same  that  is  to  say  as  to  one  equal  undivided 
third  part  (5)  or  share  [the  whole  into  three  equal  pts  or  shares 
to  be  divided]  of  and  in  the  sd  freehd  and  customary  &c.  with 
the  apts  In  trust  for  the  sd  {E.  S.)  his  hrs  and  ass  for  ever 
And  as  to  one  or.  equal  undivided  third  pt  &c.  of  and  in  the 
same  freehd  &:c.  Li  trust  for  the  sd  (S.  S.)  his  hrs  and  ass  for 
ever  yJnd  as  to  the  remaining  undivided  third  pt  &:c.  In  trust 
for  the  said  {T.  S.)  his  hrs  and  ass  for  ever  But  if  the  sd 
( T.  S.)  shall  die  under  the  age  of  21  yrs  witht  leaving  issue  of 
his  body  living  at  the  time  of  his  dece  then  In  trust  for  the  sd 
(E.)  and  (S.  S.)  in  equal  shares  as  tenants  in  common  and  for 


(a)  As  to  the  effect  of  this  clause,  see  atite,  Pref.  sect.  4. 
(6)  As  to  the  different  kind  of  appointments  and  the  lUusory  Appointment 
Act,  see  ante,  Pref.  sect.  G. 
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their  icspive  hrs  and  ass  for  ever  Provided  always  and  the  sd  No.  xcv'li. 
(//.)  and  S.  his  wife  do  hby  furr  direct  and  appt  that  it  shall  and  Copyholds. 
be  Iful  for  them  the  sd  (H.)  kc.  at  any  time  or  times  dming  po^grofi 
their  jt  lives  by  any  deed  or  deeds  writin;:^-  or  writings  with  or  cation, 
witht  power  of  revocation  (a)  to  be  by  both  of  them  sealed  and 
deHvered  in  the  presence  of  two  or  more  credible  witnesses  or  for 
the  survivor  of  them  the  sd  (H.)  &c.  at  any  time  or  times  during 
the  life  of  such  survor  by  any  deed  &;c.  to  be  by  him  or  her  extd 
as  afd  or  by  his  or  her  last  will  or  testament  in  writing  or  any 
writing  &c.  to  be  by  him  or  her  signed  and  published  in  the 
presence  of  and  to  be  attested  by  three  or  more  credible  witnesses 
to  revoke  all  or  any  of  the  trusts  hinbefe  apptd  of  and  concern- 
ing the  sd  messes  &c.  and  in  lieu  of  the  trusts  so  revoked  to 
appt  such  or.  trusts  as  the  said  (H.)  &c.  or  the  survivor  of  them 
shall  conformably  to  the  power  or  authty  in  that  behalf  contd 
in  the  sd  recited  indre  think  proper  any  thing  hebefe  contd  to 
the  contrary  notwstandg. 

In  witness  &c.  see  ante,  No.  LXXX. 


No.  XCVIII. 
Appointment  of  a  Freehold  in  Trust  for  Creditors. 

This  Indre  &c.  see  No.  LXXXV.  Betn  (Debtor)  of  &c.  of  the 
one  pt  and  ( Trustees)  of  &c.  of  the  or.  pt  three  crs  and  also  trees 
named  and  appt  in  and  by  an  indre  of  assnmt  of  three  pts  bear- 
ing even  date  herewith  and  made  betn  the  sd  (Z>.)  of  the  first 
pt  the  sd  (T.)  of  the  second  pt  and  (Creditors)  the  sevl  psns 
pties  thto  being  jt  and  separate  crs  of  the  sd  (D.)  of  the  third 
pt  Whas  by  indre  of  feoffment  bearing  date  the  day  of 
[with  livery  of  seisin  theron  indorsed]  and  made  betn  (husband) 
and  S.  his  wife  then  late  only  child  and  heiress  of  therein 

described  of  the  first  pt  the  sd  (D.)  of  the  second  pt  and  {trus- 
tee) of  &c.  a  trustee  for  the  sd  (D.)  of  the  third  pt  It  is  wit- 
nessed that  for  and  in  conson  of  £  to  the  sd  (H.)  and  S.  his 
wife  pd  by  the  sd  (D.)  and  5s.  to  him  pd  by  the  sd  (T.)  he  the 


No.  XCVIII. 

In  Trust  for 
Creditors. 


Recital  of  feoff- 
ment to  debtor. 


(a)  In  an  appointment  by  deed,  such  a  power  must  be  expressly  reserved,  see 
ante,  Pref.  sect.  5. 
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Ko.  XCVIIl. 

Jn  Trust Jor 

Creditors- 


I'ower  of  ap- 
pointment. 


Fine. 


Losses  by 
debtor  and 
partner. 


Agreement  to 
convey  joint 
and  separate 
estate. 


sd  {H.)  and  S.  his  wife  did  by  the  direction  of  the  sd  (Z>.)  give 
i>rant  enfeoff  and  confirm  unto  the  sd  (D.)  his  hrs  and  ass 
All  &c.  To  Hold  the  same  to  the  sd  (Z).)  his  hrs  and  ass  to  the 
uses  thin  decld  that  is  to  say  To  the.  use  and  behoof  of  such 
psn  and  psns  and  to  and  for  such  estes  uses  intents  and  purps 
as  the  sd  {!).)  in  and  by  any  deed  or  deeds  writing  or  writings 
to  be  sealed  and  dehvered  by  him  in  the  presence  of  and  to  be 
attested  by  two  (a)  or  more  credible  witnesses  or  in  and  by  his 
last  will  and  testnit  in  writing  to  be  by  him  duly  exted  and  at- 
tested by  three  (a)  or  more  credible  witnesses  should  direct  de- 
clare give  devise  convey  grant  limit  or  appoint  the  same  and  in 
the  mean  time  and  until  such  direction  &c.  should  be  made  and 
extd  And  subject  thereto  To  t/te  use  of  the  .sd  (D.)  and  his  ass 
for  and  during  the  term  of  his  natural  life  witht  impeachment  of 
Avaste  And  from  and  after  the  determination  of  that  este  by  any 
manner  in  his  life-time  To  the  use  of  the  sd  (7".)  his  hrs  and 
ass  for  and  during  the  natural  life  of  the  sd  {D.)  In  trust  nevss 
for  him  the  sd  (Z).)  and  his  ass  and  to  permit  and  suffer  him 
and  them  to  rece  and  take  the  I'ents  issues  and  profts  to  and 
for  his  and  their  own  use  and  bent  and  from  and  immly  after 
the  determination  of  the  este  so  limited  to  the  sd  (jT.)  and  his 
hrs  as  afd  And  subject  thto  to  the  use  of  the  sd  (Z).)  his  hrs  and 
ass  for  ever  And  ichas  in  E,  term  next  after  the  date  of  the 
sd  recited  indre  of  feoffment  the  said  {H.)  and  S.  his  wife 
levied  a  fine  of  the  sd  heredts  and  pres  in  pursuance  of  a  covt 
for  that  purpe  in  the  sd  indre  contd  as  by  the  sd  indre  duly 
registered  at  in  the  county  of  will  more  fully  appear 

And  ivhas  the  sd  {D.)  entered  into  ptshp  with  in  the  trade 

of  at  in  the  county  of  and  by  divers  losses  and 

misfortunes  they  are  become  unable  to  pay  and  satisfy  their  jt 
and  separate  crs  the  whole  of  their  respive  debts  And  ichas  by 
the  sd  indre  of  assnmt  of  three  pts  hnbefe-)iitd  after  reciting 
that  such  losses  and  misfortunes  had  happened  and  that  the  sd 
(D.)  and  his  sd  ptnrs  w  ere  desirous  of  rendering  to  their  sevl  crs 
the  utmost  satisfaction  in  their  power  and  had  proposed  to  con- 
vey and  assign  as  well  all  their  jt  property  as  also  their  separate 


(a)  This  difference  in  the  mode  of  executing  an  appointment  by  deed  or  will 
is  now  rendered  unnecessary  by  the  late  Will  Act,  7  W.  4  &  1  Vict.  c.  26,  see 
Appeudi.x,  No.  XVII. 
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cste  and  effects  real  and  psl  in  manner  tliin-mentd  and  that  the    No.  X(:\  HI. 
sd  {_D.)  had  also  proposed  to  limit  and  u})pt  the  sd  hereds  and       Cred'uors. 
pres  hnbefe  and  hnaftr  mentd  to  the  same  trustees  and  for  the 
same  uses  and  undei*  and  subject  to  the  same  provo  as  are  thin 
contd  and  expssd     Noic  this  Indre  witnesseth  that  in  exon  of  Testatum. 
his  sd  proposal  and  to  the  end  intent  and  ])urpe  afd  and  in 
conson  of  bs.  of  &:c.  to  him  the  sd  {D.)  in  hand  pd  at  or  befe 
the  sealg  and  delivery  of  these  prests  by  the  sd  {trees)  the  rect 
&c.  He  the  sd  (Z>.)  by  virtue  and  in  pursuance  of  the  power  Appoiuinieiit. 
in  the  hnbefe  recited  indre  of  feoffment  contd  and  in  the  exercise 
of  all  or.  powers  and  authties  to  him  thby  reserved  in  him  now 
beino-  and   to  him  of  rioht  belonoino-  hath   directed   declared 
granted  conveyd  liraitd  and  apptd  and  by  this  present  deed  in 
writing  sealed  and  delivered  by  him  the  sd  {D.)  and  attested 
by  two  credible  witnesses  whose   names  arc  hereon  indorsed 
Doth  direct  declare  kc.  unto  the  sd  (trustees)  their  hrs  and  ass 
All  &.C.  with  all  and  evy  their  respive  rights  members  and  appts 
and  all  the  este  right  title  and  int  of  him  the  sd  (D.)  and  his 
hrs  and  ass  both  at  law  and  in  equity    To  Have  and  to  Hold  to  Habendum, 
the  sd  ( T.)  their  hrs  and  ass  to  the  use  and  behoof  of  them  the 
sd  (trustees)  their  hrs  and  ass  for  ever     Upon  Tryst  nevss  to  Trusts. 
cause  the  sd  heredts  and  pres  to  be  sold  in  the  most  advanta- 
geous manner  and  for  the  best  price  that  can  be  obtained  for 
the  same  and  to  carry  over  pay  and  apply  the  net  proceeds  of 
such  sale  or  sales  to  the  acct  of  the  separate  este  of  the  sd  (Z).) 
under  for  and  applicable  to  the  respive  uses  and  purps  which 
are  in  and  by  the  sd  abovementd  indre  of  assnmt  for  the  bent 
of  the  jt  and  separate  crs  of  himself  the  sd  (Z).)  and  of  the  sd 
ptnshp  expssd  and  decld  and  to  and  for  no  or.  use  intent  or  purpe 
whatsr     And  the  sd  (D.)  doth  hby  for  himself  his  hrs  and  ass 
cov  prom  and  agree  to  and  with  the  sd  (trustees)  their  hrs  and 
ass  in  the  manner  following  that  is  to  say  That  the  sd  (T.) 
named  in  the  sd  recited  indre  of  feoffment  his  hrs  and  ass  shall 
from  henceforth  stand  seised  of  the  sd  heredts  and  pres  hnbefe 
limited  and  apptd  to  the  \ises  and  purps  hnbefe  decld  and  that 
he  the  sd  (Z).)  his  hrs  or  ass  shall  and  will  in  case  the  same 
shall  be  thought  nessy  and  when  thto  required  by  the  sd  (trus- 
tees) their  hrs  and  ass  join  and  concur  in  such  sale  or  sales  of 
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No.  XCVIII. 

In  Trust  for 

Creditors. 


Receipts  of 
trustee  to  be 
valid  dis- 
charges. 


Debtor  or  trus- 
tee done  no  act 
to  incumber. 


Covenants  for 
title. 


the  sd  lieredts  and  pres  and  procure  the  sd  ( T.)  his  hrs  and  ass 
also  to  join  and  concur  thin  and  exte  and  deliver  all  such  deeds 
conveys  and  assurs  in  the  law  as  shall  be  valid  and  nessy  to 
confirm  the  same  A7id  it  is  hby  decld  that  the  rect  and  rects 
of  the  sd  (trustees)  and  survor  and  survors  of  them  or  the  exs 
or  ads  of  such  survor  shall  be  good  and  sufficient  dischas  to 
any  purchaser  or  purchasers  of  all  or  any  pt  of  the  sd  heredts 
and  preses  at  any  such  sale  or  sales  and  that  such  purchaser  or 
&c.  shall  not  be  bd  to  see  to  the  applcon  or  be  in  any  respect 
liable  for  or  accountable  to  any  psns  whmsr  either  for  the  non- 
application  or  misapplication  of  all  or  any  pt  of  the  purchase- 
money  to  be  pd  by  them  for  the  same  And  also  the  sd  (D.) 
doth  hby  furr  covt  &c.  to  and  with  the  sd  (trustees)  their  hrs  and 
ass  that  neither  he  the  sd  (D.)  nor  the  sd  ( 7^.)  hath  or  have  at 
any  time  or  times  htofe  made  done  committed  or  extd  any  act 
deed  matter  or  thing  whtsr  whby  or  on  acct  whof  the  sd  heredts 
and  pres  or  any  pt  thof  are  or  can  shall  or  may  be  incumbered 
charged  aliened  or  enfeoffed  limited  or  apptd  in  any  manner 
hwsr  and  likewise  that  he  the  sd  (D.)  for  and  notwstg  any  act 
deed  matter  or  thing  Avhatsr  to  the  contrary  now  hath  in  him- 
self good  right  full  power  and  Iful  and  absolute  authty  to  limit 
and  appt  the  same  in  manner  afd  And  furr  that  the  sd  (D.) 
his  hrs  and  ass  and  also  the  sd  (T.)  his  hrs  and  ass  and  all  and 
evy  psn  and  psns  whmsr  claiming  and  to  claim  under  him  and 
them  or  any  of  them  shall  and  will  at  the  request  of  the  sd  (trus- 
tees) their  hrs  and  ass  exte  and  perform  all  such  or.  and  furr  acts 
deeds  matters  and  things  whtsr  which  shall  become  necssy  in 
and  towds  the  better  more  perfectly  and  absolutely  granting 
conveyg  assurg  enfeoffg  limitg  and  apptg  all  or  any  pt  of  the  sd 
heredts  and  pres  either  to  them  the  sd  (trustees)  their  hrs  and 
ass  or  to  such  psn  or  psns  purchaser  or  purchasers  as  they  shall 
direct  and  appt. 

In  witness  &c.  see  ante,  No.  XLVI. 


\ 


Mortgage  hg  Appointment  and  Release,  see  post,  ^Iortgages. 


APPOINTMENTS. 

Appointment  and  Demise  to  Trustees  for  a  Term  of  a  certain 
Part  of  Lands  charged  with  Portions  for  younger  Children, 
Upon  Trust  to  indemnify  the  Purchasers  of  other  Parts  of 
the  same  Lands  from  such  Portions  {Proviso  for  cesser  of 
term),  see  post,  Purchases. 
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Appointment  and  Assignment  of  Two-Fourth  Parts  of  Monies 
to  arise  from  the  Sale  of  certain  Estates,  see  jiost.  Pur- 
chases. 


No.  XCIX.  No.  xcix. 

Of  a  Jointure, 

Appointment  of  a  Jointure  by  Virtue  of  a  Power  under  a 

Will 

Obs.  A  jointure  is  strictlr  a  joint  estate  in  freehold  lands,  limited 
to  the  husband  and  Mife  ;  but  on  account  of  the  numerous  incon- 
veniences which  attended  such  a  limitation  of  lands,  as  well  to  the 
widow  as  to  the  heir,  it  has  long  been  the  general  practice  to  limit  a 
rent-charge  to  the  intended  wife  for  her  life  by  way  of  jointure,  to 
commence  from  the  death  of  the  husband,  with  powers  of  distress 
and  entry,  and  generally  with  a  term  for  years  to  a  trustee  for  further 
securing  the  payment  thereof.  By  the  Stat,  of  Uses,  27  H.  8,  c.  10, 
sect.  6,  such  a  jointure  or  settlement  upon  a  wife  before  marriage 
will  be  a  bar  of  her  dower  in  the  case  of  adult  women,  but  it  has 
been  held  not  to  extend  to  infants.  An  infant  may,  therefore,  not- 
Avithstanding  a  jointure  settled  upon  her,  waive  it,  and  elect  to  take 
her  dower.  So  if  a  jointure  be  made  after  marriage,  it  will  not  bar 
the  wife  of  her  dower,  either  at  law  or  in  equity,  unless  she  accept 
the  jointure  after  her  husband's  death,  Noy's  Max.  40 ;  in  this  latter 
case  it  is  presumed  that  the  wife's  dower  is  now  barred  by  3  &;  4 
W.  4,  c.  105,  sects.  6,  7,  see  Appendix,  No.  XI. 

This  Indenture  made  &c.  see  ante.  No.  LXXXV,  Grant  of  an 
Annuity  Beta  {intended  hushand)  of  &c.  grandson  &c.  of  the 
first  pt  {fathei'  of  intended  wife)  of  kc.  and  {intended  wife) 
spinster  and  eldest  daur  of  the  sd  (father)  of  the  second  pt  and 
{trustees)  of  &c.  of  the  third  pt  Whas  [recite  the  will  of  the 
grandfather,  whereby  among  or.  things  he  devised  all  his  manors 
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a  marriage 
Jestalum. 


No.  XCIX.     messes   and   tents  lands  and  heredts  unto   the  sd  (/.  H.)  his 
(initio e.   g-j.j^i^(jgQj^  Ij^  which  sd  will  is  contd  a  power  or  provo  for  the  sd 
Kecital  of  will.   (/.  fj.)  to  charge  any  pt  or  pts  of  the  sd  manors  Ids  and  preses 
with  any  sum  of  money  by  way  of  annty  or  rent-charo;e  for  the 
jointure  of  any  woman  he   might   marry  but  so  as  that  such 
annual  sum  or  rent-charge  should  not  exceed  £  for  every 

£  which  his  sd  grandson  should  receive  for  the  marre 

ofdeaihof  portion  of  such  woman  And  whas  [recite  testator's  death 
witht  revoking  his  will,  and  probate  of  the  will,  and  that  the  sd 
(/.  H.)  became  intitled  to  the  sd  preses  devised  to  him  by  the 
Of  contract  for  sd  will]  And  ichfis  a  marre  is  intended  to  be  shortly  had  and 
solemnized  betn  the  sd  (/.  H.)  and  sd  (/.  W)  Now  this  Indre 
witnesseth  Tiiat  in  conson  of  the  sd  intended  marre  and  the 
sum  of  £  of  Iful  money  of  Gt  Britn  to  the  sd  (/.  H.)  in 

hand  &c.  by  the  sd  {F.  of  the  sd  I.  W.)  in  full  for  the  marre 
portion  of  the  sd  (/.  W.)  his  daur  the  rect  whof  &c.,  see  Release 
And  for  making  such  settlement  jointure  and  provision  for  and 
upon  the  sd  (/  W.)  as  afd  He  the  sd  (/.  H.)  by  virtue  and  in 
exercise  and  exon  of  the  power  and  authy  to  him  given  and 
reserved  in  and  by  the  sd  in  pt  recited  will  and  all  and  evy  or. 
power  and  powers  authority  and  authorities  to  him  in  that  be- 
Appointment  of  half  given  or  any  wavs  enabling  him  thereunto  kc.  Hath  granted 
jointure  to  in-     limited  and  api)td  and  by  this  present  writg  signed  sealed  and 
tended  wile.        delivered  by  him  the  sd  {I.  H.)  in  the  presence  of  the  two 
credible  witnesses    whose   names  are   intended   to  be  hereon 
written  or  indorsed  as  witnesses  attesting  the  same  Doth  grant 
limit  and  appoint  unto  and  upon  the  sd  (/.  W.)  One  annual 
sum  or  yrly  charge  of  £  being  after  the  rate  of  £ 

pr  yr  for  and  in  respect  of  every  100^.  which  the  sd  (/.  H.)  is 
become  intitled  to  and  hath  actually  reed  as  the  present  portion 
or  fortune  of  the  sd  (/.  IF.)  his  intended  wife  free  and  clear  of 
and  from  all  taxes  chas  and  deductions  whatsr  parliamentary 
and  orwise  to  be  issuing  paye  had  and  reed  out  of  and  from 
and  chagd  and  chagbe  upon  all  and  singr  the  sd  manors  messes 
and  tents  Ids  heredts  &:c.  (pai'cels)  being  the  same  Ids  and 
heredts  as  were  devised  to  him  by  the  will  of  the  sd  {testator) 
Habendum.  as  afd  To  Have  hold  take  and  enjoy  the  sd  annual  sum  or  yrly 
rent-charge  of  £  hby  granted  limited  and  a])ptd  or  intended 
so  to  be  unto  the  sd  (7.  IF.)  and  her  ass  to  commence  in  posson 
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from  and  immly  after  the  dece  of  the  sd  (/.  H.)  for  and  dnrhig      \o.  XCIX. 
the  term  of  her  natural  life  in  case  the  sd  intended  marre  shall     ■ 
take  effect  and  she  shall  survive  the  sd  (/.  H.)  her  sd  intended 
husband  for  or  in  nature  of  a  jointure  and  in  lieu  bar  and  satis- 
faction of  the  dower  freebench  and  thuds  at  common  law  which 
she  the  sd  (/.  TF.)  shall  or  may  at  any  time  or  times  be  intitled 
to  or  orvvise  might  have  or  claim  in  to  or  out  of  all  and  evy  or 
any  of  the  sd  manors  messes  or  tents  Ids  and  hereds  whof  or 
whereto  the  sd  (/.  H.  shall  be  seised  or  intitled  for  an  este  of 
inhance  and  to  be  pd  to  her  the  sd  (/.  TF.)  and  her  ass  kc. 
And  also  a  proportional  pt  &-c.     xA.nd  the  sd  {I.  H.)  doth  hby 
for  himself  &c.   {Power  of  distress  and  evtry,  see    Grant  of 
an  Annuity)     And  this  Indre  fiirr  icitnesseth  That  in  conson  Demise  lo  uus- 
of  the  preses  and  also  of  kc.  to  him  the  sd  (/.  H.)  in  hand  by  '^^^' 
the  sd  (y.)  well  and  truly  pd  He  the  sd   (/.  H.)  Hath  granted 
bargained  sold  kc,  and  by  these  prests  Doth  kc.  (demise  to 
trustees  for  a  term  of  yrs,  see   Grant  of  an  Annuity)     Upon 
the  trusts  nevss  and  to  &c.  that  is  to  say  In  trust  to  permit  and 
suffer  the  sd  (/.  H.)  or  his  ass  during  his  life  to  rece  the  rents 
and  prfts  of  the  sd  manor  &c.     And  from  and  after  the  dece  of 
the  sd  (/.  H.)  then  upon  trust  for  the  better  securing  the  paymt 
of  the  sd  amity  or  rent-chaige  of  £  in  manner  hnbefe 

apptd  for  paymt  of  the  same  unto  the  sd  (7.  TF.)  and  her  ass 
in  case  the  sd  intended  marre  shall  take  e^ect  and  she  shall 
survive  the  sd  (/.  H.)     And  for  that  ])urpe  in  case  the  sd  annty  Power  to  raise 
kc.  shall  be  behind  &c.  then  {power  to  raise  money,  see  Grant  """"^y*  ■" 
of  an  Annuity)     And  the  sd  (/.  H.)  doth  hby  for  himself  his  Covenants  for 
hrs  covt  &c.  with  and  to  the  sd  (7^.)  their  exs  kc.  in  manner    '  ^' 
following  that  is  to  say  That  he  the  sd  (/.  H.)  at  the  time  of  That  husband 
the  seahng  and  delivery  of  these  i)rests  hath  good  right  full  appoint, 
power  and  Iful  authy  under  and  by  virtue  of  the  sd  in  pt  recited 
will  to  grant  limit  and  aj)pt  unto  and  to  the  use  of  the  sd  (/.  TF.) 
the  sd  annual  sum  or  yrly  rent-charge  of  X  and  to  make 

the  same  issuable  out  of  and  chagbe  upon  the  afd  manors  messes 
Ids  tents  and  heredts  and  preses  in  the  manner  hnbefe  expssd 
And  furr  That  the  sd  (/.  TF.)  and  her  ass  shall  and  may  at  all  Quiet  eujoy- 
times  during  the  term  of  her  natural  life  in  case  the  sd  intended 
marre  shall  take  efiect  and  she  shall  happen  to  survive  the 
sd  (/".  H.)  her  intended  husband  peaceably  and  quietly  have 
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hold  rece  perceive  take  and  enjoy  the  sd  annual  sum  or  yrly 
rent-charge  of  X  so  granted  limited  and  apptd  to  her  in 

jointure  as  afd  to  and  for  her  and  their  own  proper  use  and 
bent  without  any  let  suit  kc.  (see  Release)  And  that  free  &c. 
And  moreover  that  he  the  sd  (/.  H.)  and  his  hrs  and  all  or. 
psns  claiming  or  to  claim  by  from  or  under  him  or  them  or  by 
from  or  under  the  sd  {testator)  deced  shall  and  will  from  time 
to  time  and  at  all  times  at  the  request  of  the  sd  ( T.)  but  at  his 
and  their  own  proper  costs  do  all  such  acts  and  things  for  the 
furr  better  and  more  perfect  granting  limiting  appntg  and  assurg 
unto  and  to  the  use  of  the  sd  (/.  W.)  and  her  ass  during  her 
life  in  case  the  intended  marre  shall  take  effect  and  she  shall 
survive  the  sd  (/.  H.)  her  intended  husband  the  sd  annual  sum 
of  £  hnbefe  mentd  to  be  hby  limited  to  and  for  her 

jointure  as  afd  as  by  the  sd  ( T.)  or  the  survivor  of  them  or  the 
exs  &c.  of  such  survors  or  his  or  their  counsel  in  the  law  shall 
be  reasonably  advised  devised  or  required  In  witness  &c.  see 
ante,  No.  XLVI. 


No.  C. 

Married 
Woman. 


Recital  of  set- 
tlements. 


No.  C. 

Appointment  and  Disposition  hy  a  Married  Woman. 

Obs.  As  to  the  disposition  of  property  by  married  women,  see 
ante,  Pref.  sect.  3. 

To  all  persons  to  whom  these  presents  shall  come  (appointor) 
of  &c.  sendeth  greeting  Whas  the  sd  (^4..)  then  (maiden  name) 
by  indres  of  lease  and  rele  bearing  date  respively  the  days 

of  in  conson  of  a  marre  then  intended  betn  the  sd  (A.) 

and  (husband)  of  &c.  Did  grant  convey  release  and  confirm 
unto  (trustees)  all  that  messe  &;c.  To  be  holden  unto  the  sd 
( T.)  their  hrs  and  ass  for  ever  to  the  uses  following  (that  is  to 
say)  to  the  use  of  the  sd  (A.)  until  the  sd  intended  marre  should 
take  effect  and  aftwds  to  the  use  of  the  sd  (H.)  for  the  tenii  of 
his  natural  life  and  after  his  dece  to  the  use  of  the  sd  (A.)  for 
term  of  her  natural  life  witht  impeachment  of  waste  with  remr 
to  kc.  in  trust  for  &c.  And  from  and  after  the  end  or  or. 
determination  of  the  sd  term  of  kc.  to  the  use  of  the  hrs  of  the 
body  of  the  sd  (A.)  by  the  sd  (H.)  IfuUy  begotten     And  for 
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deft  of  such  hrs  to  the  use  of  such  psii  and  psns  as  the  sd  {A.)        No. C. 

n     ,  /    T-x       1  •.•  1  By  a  Married 

witli  or  witht  the  consent  of  the  sd  (77.)  by  any  writing  under  Woman. 
her  hand  and  seal  and  testihcd  by  two  or  more  credible  wit- 
nesses  or  by  her  last  will  and  testnit  in  writing  shoidd  direct 
limit  or  appt  the  same  and  in  deft  of  such  direction  limitation 
and  apptmt  as  afd  or  so  far  as  the  same  shd  not  extend  to  the 
use  of  the  sd  (H.)  his  hrs  and  ass  for  ever  And  ivhaa  the  sd  Marriage. 
marre  did  aftwds  take  eftect  and  the  sd  {A.)  hath  not  yet  had 
nor  is  there  any  likelihood  of  her  having  any  child  or  chiln  of 
her  body  by  the  sd  {H.)  Now  hioic  ye  That  the  sd  (A.)  in 
pursuance  of  the  power  to  her  reserved  and  given  in  and  by  the 
sd  in  pt  recited  indre  of  rel  hath  limited  directed  and  apptd 
and  by  this  present  writing  under  (fee.  Doth  limit  direct  and  Appointment, 
appt  that  all  and  singr  the  sd  preses  hnbefe  mentd  to  be  com- 
prised in  the  sd  in  pt  recited  indre  with  the  appts  shall  from 
and  after  the  several  deceases  of  them  the  sd  {H.)  and  the  sd 
(W.)  be  and  remain  and  the  sd  {T.)  and  their  hrs  and  all  and 
evy  or.  psn  and  psns  and  his  and  their  hrs  standing  and  being 
seised  of  and  in  the  sd  messe  tent  and  preses  above  recited  shall 
at  all  times  after  the  death  of  the  sd  {H.)  and  {W.)  stand  and 
be  seised  thof  and  of  evy  pt  and  pel  thof  with  the  apts  to  the 
use  and  behoof  of  &c.  his  hrs  and  ass  for  ever  and  to  and  for 
no  other  use  intent  or  purpe  whatsr  Provided  nevss  That  these 
prests  shall  not  nor  shall  any  thing  hincontd  extend  or  be  con- 
strued to  extend  to  the  prejudice  of  any  issue  of  the  sd  (W.)  by 
the  sd  {H.)  in  case  such  issue  shall  happen  to  be  hraftr  born 
III  witness  &c.  see  ante,  No.  XLVI. 


No.  CI.  No.  CT. 

By  a  3Iother. 

Appointment  hy  a  Mother  in  Favour  of  her  Son  under  a  Power 
in  an  Act  of  Parliament. 

To  all  to  whom,  &c.  see  ante,  No.  C.  I  {appointor)  widow  and  Recital  of  Act 
relict  of  W.  B.  of  &:c.  send  greeting  Pursuant  to  and  by  virtue  and 
in  exercise  and  exon  of  the  power  and  authty  to  me  for  that 
purpe  given  or  limited  or  in  me  vested  by  an  Act  of  Parlt  made 
and  passed  in  yr  reign  of  her  prest  Maj.  intituled 


No.  cir.  No.  CII. 

Of  Money  to  he 

jia'id  to  Bankers.  Appointment  of  3Ioney  to  he  paid  hy  Trustees  to  Bankers  to  be 
drawn  for  hy  a  Married  Woman  for  her  separate  Use  or  re- 
ceived by  her. 

To  all  to  whom  these  prests  shall  come  or  he  shewn  (husband) 
of  &c.  and  B,  his  wife  formerly  (maiden  name)  spinster  sevly 
send  greeting. 
Recitals.  Whas  (recite  settlement,  see  ante,  No.  CI.)    And  ivhas  the  sd 

legacy  of  £  witli  a  small  arrear  of  int  thon  is  forthwith  to  be 
reed  by  the  sd  (trustees)  upon  under  and  subject  to  the  trusts 
decld  and  expssd  in  and  by  the  sd  hnbefe  in  pt  recited  indre  of 
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No.  cr.        "  An  act  for  discharging  the  uses  and  trusts  of  certain  manors 

*    &c.  settled  upon  and  for  the  use  of  W.  B.  and  M.  his  wife"  &c.    | 

and  of  evy  or.  power  or  authty  whatsr  in  any  wise  enabling  me 

Appoinimcnt       in  this  behalf    I  the  sd  (appointor)  Do  by  this  deed  or  writing 

under  my  hand  and  seal  exted  by  me  in  the  presence  of  the  three 

jisns  whose  names  are  intended  to  be  indorsed  hon  as  witnesses    i 

to  my  signing  sealg  and  delg  these  prests  limit  direct  and  appt 

that  all  the  manors  or  reputed  manors  of  C.  in  the  Co  of  B.  and 

all  and  evy  the  messes  farms  Ids  tents  and  heredts  situate  lyg 

and  being  in  or  some  or  one  of  them  in  the  sd  Act  parlarly 

mentd  [save  and  except  the  messes  &:c.  now  in  the  occupation 

of  or  either  of  them  or  either  of  their  ass  or  undertents] 

with  their  and  every  of  their  respive  members  and  appts  shall 

after  the  dece  of  me  the  sd  (appointor)  be  and  remain   To  and 

for  the  sole  and  proper  use  and  behoof  of  my  eldest  son  W.  B.    l 

his  hrs  and  ass  for  ever  and  to  and  for  no  or.  use  int  or  purpe 

Subject  to  term    wliatsr  subiect  to  nevss  and  witht  prejudice  to  a  certain  term  of 
of  500  years.  -^  .  \     '' 

500  yrs  for  which  I  the  sd  (appointor)  by  a  deed  poll  bearing 
date  kc.  have  limited  and  appted  among  or.  heredts  the  sd 
manors  and  preses  hby  limited  with  their  respive  appts  to  my 
daur  S.  now  the  wife  of  S.  G.  lieutenant  in  her  Maj. 
Regt  (fee.  and  also  subject  and  witht  prejudice  to  the  sum  of  £ 
secured  by  the  sd  term  and  the  int  thof. 
In  witness  kc.  see  ante,  No.  XLVI. 
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settlement     And  whas  tlie  sd  (wife)  is  desirous  that  tlie  sd  sum       No.  Cir. 

n  r>  1      1        ■  1  11  1         /•        1  11     Of  Money  to  be 

01  L         and  the  uit  (iue  and  to  become  due  tor  the  same  shd  ^^aid  to  Bankers. 
be  paid  into  the  bank  of"  bankers  and  coptnrs  sub- 

ject to  the  order  and  disposition  of  the  sd  (W.)  notwg  her  co- 
verture and  the  sd  (H.)  hath  agrd  to  join  with  her  in  apptg  the 
sd  sum  of  £  and  the  int  due  and  to  liecome  due  for  the  same 
to  be  paid  into  the  bank  of  the  sd  subject  to  such  order 

ofthesd  {W.)  as  afd. 

Now  know  ye  That  for  divers  good  causes  and  consons  the  sd  Appointment. 
{H.)  thunto  especially  moving  and  by  virtue  and  in  pursuance 
and  exercise  of  the  power  or  authty  given  limited  or  reserved  to 
the  sd  {H.)  and  B.  his  wife  jtly  as  afd  in  or  by  the  sd  in  pt  re- 
cited indre  of  settlemt  and  by  virtue  and  in  exercise  and  exon 
of  all  and  evy  power  and  powers  authty  and  authties  enabling 
him  the  sd  {H.)  and  B.  his  wife  jtly  and  the  sd  {wife)  solely  in 
this  behalf  they  the  sd  {H.)  and  B.  his  wife  by  this  their  deed  or 
instrument  in  writing  signed  sealed  and  delivered  by  them  in  the 
presence  of  two  credible  witnesses  and  to  be  attested  by  the 
same  witnesses  do  jtly  direct  and  appoint  And  the  sd  (W.)  by 
her  deed  note  or  instrument  in  writing  under  hand  and  signed 
sealed  or  delivered  by  her  and  to  be  attested  as  afd  doth  direct 
and  appt  that  the  sd  (7'.)  or  the  survor  of  them  or  the  exs  ads 
or  ass  of  such  survor  do  and  shall  forthwith  or  as  soon  as  con- 
veniently may  be  after  the  sd  legacy  or  sum  of  £  and  the 
int  due  and  to  become  due  for  the  same  shall  be  pd  to  him  or 
them  pay  the  same  legacy  &;c.  and  the  int  due  and  to  become 
due  for  the  same  in  the  meantime  till  such  paymt  into  the  bank 
of  the  sd  to  the  crt  of  an  acct  to  be  opened  and  kept  with 

the  sd  To  the  intent  that  the  same  principal  sum  of 

and  int  shall  be  at  the  disposal  of  the  sd  iW.)  in  the  same  man- 
ner to  all  intents  and  purps  as  if  she  was  sole  and  unmarried 
witht  any  control  or  interference  by  or  on  the  pt  of  the  sd  {H.) 
and  so  and  in  such  manner  that  payments  to  the  sd  (1^.)  psnlly 
with  or  witht  any  writg  or  any  or.  dispsn  of  the  same  principal 
&c.  or  any  pt  thof  pursuant  to  the  order  banking  cheques  bills 
of  exchange  deeds  wills  or  any  or.  writg  under  the  hand  of  the 
sd  (TT.)  may  be  eifectual  dischas  to  the  sd  their  exs  &c. 

or  any  of  them  for  so  much  and  such  pts  thof  as  shall  be  pd  as 
afd     And  the  sd  {bankers)  their  exs  &c.  shall  not  be  obliged  or 

VOL.  I.  s 
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required  to  see  to  the  applicon  or  be  answe  or  accte  for  the  mis- 
apphcon  or  nonapphcon  of  the  inos  to  be  pd  to  or  to  the  order 
of  the  sd  (IF.)  as  afd  A7id  moreover  that  on  paymt  of  the  sd 
sum  of  £         &CC.  into  the  sd  bank  of  or  the  survor  or 

survors  of  them  and  notwg  the  death  of  any  one  or  more  of  th( 
sd  ptnrs  or  the  admission  of  any  or.  psn  or  psns  into  the  ptnshp 
in  the  mean  time  the  sd  (T.)  their  hrs  exs  ads  and  ass  shall  be 
acquitted  and  dischgd  of  and  from  any  or.  or  furr  paymt  of  the 
same  principal  &c.  which  shall  be  pd  by  him  or  them  and  also 
of  and  from  the  trusts  decld  thof  or  any  liability  for  the  mis- 
applicon  or  nonapplicon  of  the  same. 
In  witness  &c.  see  ante,  No.  XLVI. 


No.  cm. 

Of  Money. 


Recital  of  a 
conveyance  to 
trustees  of  a 
mortgage  to  the 
use  of  wife. 


Wife  to  ap- 
point. 


Testatum. 


No.  cm. 

Appointment  and  Disposition  of  Money  hy  a  Married  Woman. 

To  all  (fcc.  (see  last  Precedent)  W/ias  in  and  by  certain  articles 
of  agrt  bearing  date  &c.  and  made  betn  &c.  reciting  among  other 
things  That  there  was  a  marriage  intended  to  be  had  betn  the 
sd  (appointor)  and  (husband)  of  &:c.  And  that  (trustees)  were 
possd  of  and  interested  in  a  mtge  made  by  &c.  In  trust  for  the 
sd  (A.)  he  the  sd  (H.)  did  thby  covt  and  agree  with  the  sd  (T.) 
that  they  the  sd  ( T.)  slid  from  thenceforth  stand  possd  of  and 
interested  in  the  sd  sum  of  £  owing  by  the  sd  (mortgagor) 
and  in  the  mtgd  Ids  whby  the  same  was  secured  upon  the  trusts 
and  to  and  for  the  intents  and  purps  following  that  is  to  say  In 
trust  That  they  shd  rece  the  int  thof  and  pay  the  same  into  the 
hands  of  the  sd  (A.)  for  her  separate  use  and  that  the  sd  (H.) 
shd  have  nothing  to  do  therewith  And  furr  that  the  sd  (A.) 
might  during  her  life  or  by  her  last  will  or  by  any  or.  writing 
whether  she  should  be  sole  or  under  coverture  witht  the  consent 
of  the  sd  (H.)  give  and  dispose  of  the  sd  sum  of  £  or  any 
pt  thof  to  such  psn  and  psns  and  in  such  manner  and  form  as 
she  shd  think  fit  And  whus  the  sd  (A.)  hath  since  intermarried 
with  the  sd  (H.)  and  hath  reed  all  the  int  of  the  sd  sum  of  £ 
until  the  day  of  the  date  hereof  and  the  sd  (mortgagor)  hath  also  ■« 
pd  in  the  sd  principal  sum  of  £  Now  kc,  (see  last  prece-  \\ 
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dent,)  that  she  the  sd  {A.)  by  virtue  &c.  Hath  hby  disposed  di-      No.  cm. 

Of  Money. 
rected  and  appd  and  by  &:c.  Doth  Sec.  the  sd  (T.)  to  pay  £  

pt  of  the  above-mentd  sum  of  £  unto  &c.  and  the  sum  of 
£  being  the  residue  thof  unto  &c.  And  the  sd  (A.)  doth 

hby  declare  that  such  paymts  to  the  sd  &c.  with  each  of  their 
rects  resply  shall  be  as  effectual  and  full  discharges  as  though 
the  sd  £  was  actually  pd  to  and  reed  by  herself    In  wit- 

ness <fcc. 


No.  CIV.  No.  CIV. 

~        J- .  ^  7  n  Portions. 

Apjyointment  of  Portions  hy  a  Tenant  for  Lije  binder  a  l-'ower 
in  a  Settlement. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  (a)  Betn  {tenant  Recital  of  set- 
tlement and 
for  life)  of  &c.  of  the  one  pt  and  {trustees)  of  (fee.  of  the  or.  pt  Whas  power. 

by  indre  bearing  date  &:c.  and  made  &:c.  betn  the  sd  {T.)  and 

{eldest  son)  the  eldest  son  and  heir  of  the  sd  {T.)  of  the  one  pt 

and  G.  H.  of  the  or.  pt  the  sd  {T.)  and  {E.  S.)  for  the  consons 

thin  mentd  did  grant  bargain  rele  and  confirm  unto  the  sd  G. 

H.  and  his  hrs  All  those  &c.  to  the  use  of  the  sd  {T.)  for  his  hfe 

sans  waste  remr  to  the  use  of  the  sd  {E.  S.)  his  hrs  and  ass  for 

ever     In  which  indre  among  other  things  are  contained  powers 

and  provos  whby  it  is  decld  to  be  the  true  intent  and  meaning 

of  the  sd  indre  and  the  sd  pties  thto  that  the  sd  ( T.)  shd  have 

full  power  and  authty  from  time  to  time  and  at  any  time  during 

(a)  Where  the  appointment  is  made  prospectively  say,  after  reciting  the  set- 
tlement, "  Now  this  Indre  WitJiesseth  That  in  pursuance  and  exon  of  the  sd  power 
&-C.  see  ayite,  No.  XCVIII.  enabling  him  in  this  behalf  He  the  sd  {appointor) 
Doth  by  this  present  deed  &c.  subject  and  charge  all  and  singr  the  sd  manors 
&c.  which  under  and  by  virtue  of  the  sd  recited  indre  of  &c.  are  and  stand  li- 
mited and  settled  to  the  use  of  him  the  sd  {appointor)  for  his  life  with  such  power 
as  afd  with  their  rights  and  members  and  appts  &c.  with  the  paymt  of  £  of 
Iful  &c.  and  with  int  for  the  same  at  the  rate  of  4Z.  for  evy  100/.  by  the  yr  for 
the  portions  and  maintenance  of  all  and  evy  the  child  and  chn  of  the  sd  {ap- 
pointor) by  the  sd  S.  his  wife  or,  than  and  except  an  eldest  or  only  son  for  the 
time  being  intitled  in  posson  or  in  remr  immly  expectant  on  the  decease  of  the 
sd  {appointor)  to  the  freehd  and  inhance  of  the  sd  manors  &c.  the  same  sum  of 
£  to  become  vested  in  be  payable  and  pd  to  such  child  or  chn"  &c.  And  for 
securing  the  payment  of  the  sd  sum  here  add  a  lease  of  500  years  to  trustees, 
see  next  precedent. 

s2 
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No.  cn'.      the  term  of  his  natural  life  by  any  deed  or  writing  to  be  by  him 

'"  '""*'       sealed  and  delivered  in  the  presence  of  two  credible  witnesses  at 

least  to  charge  all  or  any  pt  of  the  sd  manors  Sec.  in  such  man- 
ner as  he  slid  think  fit  with  the  paymt  of  any  sum  or  sums  of 
money  not  exceeding  £  in  the  whole  for  the  portion  and 
portions  of  the  daurs  and  younger  son  of  him  the  sd  ( T.)  by 
M.  his  late  wife  to  be  pd  in  such  proportions  and  at  such  times 
and  in  such  manner  and  with  such  powers  ways  and  means  by 
mtge  sale  or  orwire  for  raising  thof  as  the  sd  ( T.)  should  think 
fit  Provided  always  and  the  true  intent  and  meaning  of  these 
jorests  and  the  pties  to  the  same  was  that  if  the  sd  {T.)  slid  pay 
or  cause  to  be  paid  any  sum  or  sums  of  money  for  the  portions 
of  the  sd  daurs  and  younger  son  accg  to  the  purport  of  the  afd 
first  provo  by  any  or.  way  or  ways  or.  than  by  raising  the  same 
by  the  sd  provo  or  such  ways  and  means  as  are  thin  mentd  he  slid 
raise  out  of  or  by  the  preses  to  his  own  use  so  much  money  not 
exceeding  in  the  whole  £  for  or  towds  the  paymt  and  satis- 
faction of  such  money  as  he  shd  pay  or  cause  to  be  pd  as  afd  as 
by  the  sd  recited  indre  relation  being  theto  had  more  at  large 
may  appear  And  whas  M.  C.  and  A.  C.  were  the  daurs  and  E. 
C.  the  youngest  son  of  the  sd  ( T.)  by  the  sd  M.  his  late  wife 
and  upon  the  marre  of  the  sd  M.  C.  the  sd  (T.)  pd  the  sum  of 
£  and  upon  the  marre  of  the  sd  A.  C.  the  sd  (T.)  pd  the 
like  sum  of  £  and  the  sd  ( T.)  pd  to  the  sd  E.  C.  the  like 
sum  of  £  he  having  appted  and  by  these  prests  apptg  the 
sd  sum  of  £  to  be  the  portions  of  his  sd  daurs  and  younger 
P^xercise  of  SOU  JVow  this  indre  Witnesseth  That  the  sd  ( T.)  by  this  his 
power.  deed  in  writing  sealed  and  delivered  in  the  presence  of  two  cre- 

dible witnesses  whose  names  are  intended  to  be  hereon  indorsed 
as  attesting  the  exon  of  the  powers  and  authties  given  and  re- 
served to  him  by  the  sd  recited  indre  or  orwise  now  in  him  vested 
Doth  charge  and  make  chgbe  the  sd  manors  &c.  with  the 
paymt  of  the  sd  sum  of  £  to  him  the  sd  {T.)  his  exs  ads  or 
ass  And  also  for  and  in  conson  of  the  sum  of  £  to  him  the 
sd  ( T.)  in  hand  pd  by  the  sd  {trees)  before  &c.  He  the  sd  ( T.) 
in  pursuance  and  exercise  of  the  afd  powers  and  authties  Hath 
demised  bargd  sold  limited  and  apptd  and  by  these  prests  Doth 
demise  &c.  unto  the  sd  (trees)  their  exs  ads  and  ass  All  those 
manors  &c.  which  in  and  by  the  sd  recited  indre  were  or  are 
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nientd  to  be  granted  bargained  &c.  with  their  and  evy  of  their      No.  CIV. 

rights  members  and  appts  To  Have  and  to  Hold  the  sd  manors  "- — ~ — 

&c.  unto  the  sd  (trees)  for  and  during;  the  full  end  and  term  of  ^^^"^  "'^^^^ 

^  ■'  o  years. 

500  yrs  from  thence  next  ensuing  and  fully  to  be  complete  and 

ended  witht  impeachment  of  waste  yielding  and  payg  therefore 
the  rent  of  one  peppercorn  only  on  &:c.  Provided  always  and  it 
is  hby  decld  and  agrd  by  and  betn  the  sd  pties  hto  that  if  the  sd 
{E.  S.)  his  hrs  exs  or  ads  or  such  psn  or  psns  to  whom  the  next 
immediate  revn  or  remr  of  the  sd  preses  expectant  upon  the  de- 
termination of  the  sd  term  of  500  yrs  shall  for  the  time  being- 
belong  well  and  truly  pay  or  cause  to  be  pd  unto  the  sd  {trees) 
their  exs  &c.  the  full  sum  of  £         upon  the  day  of 

next  ensuing  the  date  of  these  prests  with  int  for  the  same  after 
the  rate  of  £  jjer  cent,  per  ann.  by  half  yrly  paymts  without 
making  any  deduction  or  abatement  out  of  the  same  sum  for  or 
in  respect  of  any  taxes  chas  or  duties  chgd  or  imposed  or  to  be 
chgd  or  imposed  upon  the  sd  preses  or  any  pt  thof  or  for  or  in 
respect  of  any  or.  cause  matter  or  thing  whatsr  then  the  demise 
hby  made  and  evy  thing  hin  contd  shall  cease  determine  and 
be  utterly  void  Provided  also  and  it  is  hby  furr  decld  and  agrd 
by  and  betn  the  sd  pties  hto  that  until  deft  shall  be  made  of  or 
in  the  paymt  of  the  sd  sum  of  £  or  of  some  pt  thof  contry 

to  the  tenor  and  true  meaning  of  the  provo  hinbefe  nientd  for 
paymt  thof  the  sd  manors  and  preses  shall  and  may  be  held  and 
enjoyed  and  the  rents  issues  and  prfts  thof  be  reed  and  taken 
accg  to  the  uses  and  este  thin  limited  in  and  by  the  sd  recited 
indre  witht  the  let  suit  or  interruption  of  the  sd  (trees)  or  either 
of  them  or  either  of  their  exs  ads  or  ass. 
In  witness  &c.  see  ante,  No.  XLVI. 


No.  CIV.— 2.  No.  C1V.-2. 

To  raise 

Appointment  in  pursuance  of  a  Power  to  Trustees  for  a  Term         Poriious. 
for  raising  Portions  for  younger  Children, 

This  Indre  tripartite  made  &c.  see  ante,  No.  XLVI.  Betn 
T.  D.  of  (fee.  of  the  first  pt  A.  D.  spinster  eldest  daur  of  the  sd 
T.  D.  of  the  second  pt  and  {trustees)  of  &c.  of  the  third  pt.   Whas  Ketiial  of 

power. 
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No.  CIV.- 
To  raise 
Fortions. 


Death  of  T.  D. 
the  elder. 


Testatum. 


Execution  of 
the  power. 


by  indro  of  lease  and  rele  a  tenant  to  the  praecipe  was  made  and 
a  recovery  was  suffered  to  the  use  of  T.  D.  the  father  for  life 
remr  to  the  sd  T.  D.  for  life  with  remr  over  And  in  the  sd  indre 
is  contd  a  provo  or  power  to  the  followg  effect  viz.  That  it  slid 
and  might  be  Iful  for  the  sd  T.  D.  and  S.  D.  &c.  remr  men  thin 
named  resply  by  his  or  their  deed  or  deeds  in  writing  to  be  by 
him  or  them  resply  duly  extd  in  the  presence  of  two  or  more 
credible  witnesses  or  by  his  or  their  last  will  and  testmt  or  by 
any  codicil  to  be  by  him  or  them  resply  duly  signed  in  the 
presence  of  three  or  more  credible  witnesses  when  and  as  they 
should  resply  become  intitled  to  the  immediate  freehd  in  posson 
of  and  in  the  sd  hredts  to  charge  by  raising  limiting  or  granting 
any  term  or  terms  of  yrs  or  orwise  all  or  any  of  the  sd  manors 
Ids  and  preses  thrinbefe  mentd  with  any  sum  or  sums  of  money 
not  exceeding  the  sum  of  £  for  the  portion  or  maintenance 

of  all  and  evy  or  any  such  chd  or  chn  of  his  or  their  body  or 
bodies  resply  not  being  an  eldest  or  only  son  to  be  raised  levied 
and  pd  at  such  time  or  times  and  in  such  pts  shares  and  propons 
manner  and  form  as  they  the  sd  T.  D.  &c.  slid  resply  by  such  deed 
or  will  as  afd  limit  direct  and  appt  Ajid  whas  T.  D.  the  elder 
died  sevl  yrs  ago  and  the  sd  T.  D.  is  now  become  seised  of  or 
intitled  to  the  imme  este  of  freehd  in  posson  of  and  in  the  sd 
manors  &c.  comprised  in  the  sd  indre  of  lease  and  rele  And 
whas  the  sd  T.  D.  is  desirous  of  exting  the  power  limited  to 
him  by  the  sd  recited  indre  of  charging  the  sd  preses  with  the 
paymt  of  the  sd  sum  of  £  and  hath  agrd  to  limit  the  sum 

of  £  being  a  moiety  or  half  pt  of  the  sd  sum  of  £  to  be 
pd  to  the  sd  A.  D.  as  and  for  her  share  or  propon  of  the  sd 
sum  of  £  as  hnaftr  is  expssd  Now  this  Indre  Witnesseth 
that  in  pursuance  and  pt  performance  of  the  afd  agrt  in  this 
behalf  and  by  force  and  virtue  kc.  of  the  power  or  authority  to 
the  sd  T.  D.  given  limited  or  reserved  by  the  sd  recited  indre 
as  afd  and  all  and  evy  or.  power  &:c.  to  him  belonging  in  him 
vested  or  in  anywise  him  enabling  in  this  behalf  and  in  exercise 
and  exon  thof  He  the  sd  T.  D.  by  this  his  deed  in  writing  duly 
exted  by  him  in  the  presence  of  and  attested  by  the  two  cre- 
dible psns  whose  names  are  intended  to  be  hon  indorsed  as 
witnesses  to  the  exon  of  these  prests  by  him  the  sd  T.  D.  Doth 
charge  All  tJiose  manors  &c.  with  the  paymt  of  the  sum  of 
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£         of  Iful  &c.  for  tlie  portions  and  maintenance  of  all  and   No.  CIV.— 2. 
evy  the  chd  and  chn  of  the  body  of  him  the  sd  T.  D.  begotten       PordoL. 


and  to  be  begotten  [or.  than  and  except  an  eldest  or  only  son]  ~ 

And  this  Indre  furr  WitJiesseth  that  in  furr  pursuance  &c.  and  Further  testa- 
for  the  better  securing  the  paymt  of  the  sd  sum  of  £         and  in 
conson  of  the  sum  of  10s.  to  the  sd  T.  D.  in  hand  pd  by  the  sd 
{trustees)  He  the  sd  T.  D.  by  force  and  virtue  and  in  furr  pur-  Demise  to  trus- 
suance  of  the  sd  power  Hath  granted  limited  and  appted  and 
by  this  his  deed  in  writing  duly  exted  by  him  and  attested  as 
afd  Doth  grant  &c.  unto  the  sd  {trustees)  their  exs  ads  and  ass 
All  and  singr  the  sd  manors  hnbefe  parlarly  mentd  and  de- 
scribed and  by  these  prests  charged  with  the  paymt  of  the  sd 
sum  of  £         or  intended  so  to  be  with  their  and  evy  of  their 
rights  members  and  appts  and  the  revn  &c.   To  Have  and  to  Habendum. 
Hold  the  sd  sevl  manors  &:c.  hby  granted  &c.  as  afd  or  intended 
so  to  be  and  evy  pt  &c.  with  their  sevl  rights  &c.  unto  the  sd 
{trustees)  their  exs  &c.  from  the  day  next  befe  the  day  of  the 
date  of  these  prests  for  and  during  and  unto  the  full  end  and 
term  of  1000  yrs  from  thence  next  ensuing  and  fully  complete  Term  of  1000 
and  ended  witht  impeachment  for  any  manner  of  waste    But 
nevss  upon  the  trusts  and  for  the  intents  and  purps  and  under 
and  subject  to  the  provo  and  condon  hinaftr  decld  and  contd  of 
and  concerning  the  same  [that  is  to  say]    Upon  Trust  that  the 
sd  ( T.)  or  the  survor  of  them  his  exs  ads  or  ass  do  and  shall  by 
mtge  sale  demise  or  disposn  of  the  sd  manors  and  preses  com- 
prised in  the  sd  term  or  any  pt  thof  for  all  or  any  pt  of  the  sd 
term  or  by  with  or  out  of  the  rents  issues  or  profts  of  the  sd 
preses  or  any  pt  throf  or  by  bringing  actions  agst  all  or  any  of 
the  tents  or  occupiers  of  the  sd  preses  for  recovery  of  the  rents 
in  arrear  or  by  all  or  any  of  the  afd  ways  and  means  or  by  any 
or.  ways  or  means  wdiatsr  as  they  the  sd  {T,)  or  the  survor  (fee. 
shall  think  fit  levy  raise  and  pay  the  sd  sum  of  £         for  the 
portions  &:c.  [or.  than  and  except  an  eldest  or  only  son]  and  do 
and  shall  pay  the  sum  of  £  [being  a  moiety  &c.  of  the 

sd  sum  of  £  ]  to  the  sd  A.  D.  or  her  ass  on  the  day 

of  this  present  mth  in  full  of  her  pt  share  and  propon  of  the  sd 
sum  of  together  with  int  for  the  sd  sum  of  £  after  the 

rate  of  4Z,  for  each  sum  of  100/.  for  the  yr  to  be  computed  from 
the  sd  day  of  and  do  and  shall  by  the  ways  kc.  levy 
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No.  CIV.— 2. 

To  raise 
Portions. 


Proviso  for 
cesser  of  term. 


Covenant  to 
pay  interest  &c. 


raise  and  })ay  the  sum  of  €  the  remr  of  the  sd  sum  of  £ 
with  int  thof  at  the  rate  &c.  to  all  and  evy  the  chd  kc.  [or.  than 
and  except  an  eldest  or  only  son  and  also  or.  than  and  except 
the  sd  A.  D.]  at  such  time  or  times  in  such  pts  &c.  as  the  sd 
T.  D.  by  any  deed  or  deeds  in  writing  with  or  witht  power  of 
revocon  to  be  by  him  sealed  (fee.  shall  direct  limit  or  appt  Pro- 
vided nevss  and  it  is  hby  decld  and  agrd  by  and  betn  the  sd 
pties  to  these  prests  that  if  the  sd  T.  D.  or  such  or.  psn  or  psns 
to  whom  the  next  este  of  freehd  and  inhance  of  and  in  the  sd 
manors  (fee.  comprised  in  the  sd  term  of  (fee.  in  revn  or  remr  ex- 
pectant on  the  determon  of  the  sd  term  shall  for  the  time  being 
belong  do  and  shall  well  and  truly  pay  or  cause  to  be  paid  to 
the  sd  A.  D.  her  exs  ads  or  ass  the  sum  of  £,  with  int  for 
the  same  at  the  rate  as  afd  and  do  and  shall  pay  or  cause  to  be 
pd  to  the  sd  {T.)  or  the  survor  (fee.  or  well  and  sufficiently  to 
their  or  his  good  liking  secure  to  be  pd  the  sd  sum  of  jG 
the  remr  (fee.  for  the  portions  of  all  &c.  [other  than  &c.  and  also 
or.  than  and  except  the  sd  A.  D.]  at  such  time  (fee.  as  shall  be 
directed  by  the  same  T.  D.  as  afd  And  in  case  they  the  sd  (7'.) 
and  each  of  them  and  the  exs  (fee.  of  each  of  them  shall  be  fully 
reimbursed  and  satisfied  all  costs  chas  and  exps  occasioned  by 
or  relating  to  the  trusts  hby  in  them  reposed  and  which  it  shall 
be  Iful  for  them  resply  to  deduct  and  retain  out  of  the  rents 
issues  and  prfts  of  the  sd  preses  llien  and  from  thenceforth 
the  sd  term  of  (fee.  of  and  in  the  sd  manors  (fee.  thin  comprised 
or  so  much  thof  resply  as  shall  remain  unsold  or  undisposed  of 
for  the  purps  afd  shall  cease  determine  and  be  utterly  void  to 
all  intents  and  purps  whatsr  any  thing  hnbefe  contd  to  the 
conty  thof  in  anywise  notwg  And  the  sd  T.  D.  for  himself  his 
hrs  exs  and  ads  doth  covt  (fee.  to  and  with  the  sd  (7".)  their  exs 
&c.  by  these  prests  in  manner  followg  [that  is  to  say]  That  he  the 
sd  T.  D.  and  his  hrs  or  such  psn  or  psns  as  shall  be  intitled  to 
the  revn  and  remr  of  the  sd  preses  expectant  &c.  shall  and  will 
from  time  to  time  pay  and  keep  down  all  int  after  the  rate  as 
afd  which  shall  occur  or  become  paye  for  or  in  respect  of  the 
sd  sum  of  £  so  hby  directed  to  be  pd  to  the  sd  A.  D.  from 
the  sd  day  (fee.  until  the  last-mentd  sum  of  £  shall  l)e 

raised  and  pd  to  the  sd  A.  D.  and  shall  and  will  also  pay  the  sd 
sum  of  £  the  remr  of  the  sd  sum  of  £  from  such  time 
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as  the  same  or  any  pt  or  j)ts  tliof  sliiill  become  due  and  pave    Xo.  Civ.— 2. 
by  virtue  of  any  dirou  limiton  or  apptmt  to  be  made  by  him       Por'tlwl. 
the  sd  T.  D.     And  also  that  he  the  sd  T.  D.  now  liath  good  '^         ~7~^ 

''  Lovenanls  for 

right  full  power  and  Iful  and  absolute  authty  to  charge  the  sd  title. 

Imbefe  mentd  manors  and  preses  with  the  imymt  of  tlie  afd  sum  Good  right  to 

*  ^     -^  .         _  charge  premises. 

of  £         pt  of  the  sd  sum  of  £  Togr  with  such  int  for  the 

same  to  be  pd  to  the  sd  A.  D.  her  exs  ads  or  ass  as  afd  and  that 
all  and  singr  the  said  manors  &:c.  shall  remain  continue  and  be 
subject  unto  and  charged  and  chargbe  with  the  paymt  of  the 
sd  sum  of  £  and  the  int  thof  in  manner  afd  and  accdg  to 

the  true  intent  and  meaning  of  these  prests  A7id  that  free  and  Free  from  in- 
clear  &c.  (see  post,  Releases)  And  fur r  that  the  sd  T.  D.  or 
his  hrs  and  all  and  evy  or.  psn  or  psns  who  now  are  or  claim  surance. 
or  who  shall  or  may  have  or  claim  any  este  kc.  shall  and  will 
.from  time  to  time  and  at  all  times  hraftr  upon  evy  reasone 
request  to  be  made  for  that  purpe  but  at  the  proper  costs 
and  chas  in  the  law  of  the  sd  T.  D.  or  of  such  psn  or  psns  in- 
titled  kc.  make  do  and  exte  or  cause  to  be  made  done  or  exted 
all  and  evy  such  furr  and  or.  Iful  or  reasone  act  or  acts  kc.  for 
the  better  more  perfect  and  absolute  subjecting  and  charging 
the  sd  sevl  hnbefe  mentd  manors  and  preses  and  evy  of  them 
and  evy  pt  and  pel  throf  to  and  with  the  paymt  of  the  sd  sum 
of  £  and  int  thof  and  evy  pt  thof  resply  and  for  the  better 

limiting  and  apptg  the  sd  sum  of  £  and  the  int  thof  and 

evy  pt  thof  resply  as  afd  to  be  pd  to  the  sd  A.  D.  her  exs  ads 
and  ass  in  manner  hnbefe  mentd  accdg  to  the  true  intent  and 
meaning  of  these  prests 

In  witness  kc.  see  ante,  No.  XLVI. 


Appointment  of  an  Annuity,  the  Consideration  Money  for  cer- 
tain Premises  conveyed  by  Indenture  of  even  Date,  and  a 
Term  of  500  years  for  securing  the  same,  see  Purchases. 


Appointment  of  Money  and  Bank  Annuities  upon  Security  for 
Money  lent  Upon  Trust,  to  repay  the  Money  and  replace  the 
Stock,  see  post,  Mortgages. 


266  APPOINTMENTS. 


Aiipointment  and  Assignment  of  Money,  upon  Trust  for  securing 
a  Sum  advanced,  and  Interest,  see  post.  Mortgages. 


Appointment  and  Release  under  a  Power  of  Sale,  see  post, 
Purchases. 


Appointments  hy  Will,  see  post.  Wills. 


Appointments  delegating  an  Authority. 
Ohs.  As  to  appointments  of  this  description,  see  Pref.  sects.  9 — 13. 


Appointment  of  an  Agent,  see  post,  Letters  of  Attorney. 
Appointment  of  Arbitrators,  see  post,  Arbitrator. 


No.  cv.  No.  CV. 

Chaplain, 

Appointment  of  a  Chaplain. 

Liberty  to  have        Oh$.  1.  By  the  21  Hen.  8,  c.  13,  archbishops  are  authorized  to 
chap  ains.  have  eight  chaplains ;  dukes  and  bishops  six ;  marquises  and  earls 

five ;  viscounts  four ;  barons,  knights  of  the  garter,  and  lord  chan- 
cellor, three ;  duchesses,  &c.  two ;  the  treasurer  and  comptroller  of 
the  king's  household,  the  king's  secretary,  the  dean  of  the  chapel,  the 
king's  almoner,  and  the  master  of  the  rolls,  two ;  the  chief  justice  of 
the  King's  Bench,  and  the  warden  of  the  Cinque  Ports,  one ;  each  of 
whom  may  have  a  licence  or  dispensation  to  keep  two  benefices ;  but 
see  now  1  &  2  V.  c.  106,  Dig.  p.  ii.  tit.  Clergy  (Pluralities). 
By  28  H.  8,  c.  13,  s.  2,  the  judges  of  the  King's  Bench,  of  the  Com- 
mon Pleas,  the  chancellor  and  chief  baron  of  the  Exchequer,  the 
king's  attorney  and  solicitor  general,  and  by  the  33  H.  8,  c.  28,  the 
chancellor  of  the  duchy  of  Lancaster,  &c.  may  each  of  them  have  one 
chaplain,  having  one  benefice  with  each.     And  by  these  Acts,  chap- 
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lains  so  apj)oiiited  are  exempted  I'rom  rctiideiice,  so  long  us  thuy  sliuU        No.  CV. 

abide  and  dwell  without  any  fraud,  &c.  or  covin  in  any  of  the  said  '"^  ""'• 

honourable  househohls.     It  is  necessary,  by  21  H.  8,  c.  13,  s.  22,  that 
this  appointment  should  be  sealed  as  well  as  signed. 

2.  A  stamp  of  2/.  Stamp-duty. 

Know  all  Men  by  these  Prests  That  I  the  Right  Hon.  kc.  have 
admitted  constituted  and  apptd  and  by  &c.  do  admit  &c.  the 
Rev.  A.  B.  of  &c.  to  be  my  domestic  chaplain  and  to  have  hold 
and  enjoy  all  and  singv  the  benefits  liberties  privileges  and  ad- 
vantages due  and  of  right  granted  to  the  chaplains  of  nobility  by 
the  laws  and  statutes  of  the  realm  In  icitness  kc.  see  ante,  No. 
XLVI. 


No.  CVI.  No.  cvi. 

Of  a  Chaplain 

Appointment  of  a  Chaplain  by  a  Bishop.  ^y  ^  ^^^^op. 

Know  all  kc.  see  last  Precedent  That  we  by  divine  permis- 
sion Bishop  of  for  and  in  conson  of  the  learning  good  Hfe 
and  sincere  religion  of  our  beloved  in  Christ  A.  B.  clerk  have 
nominated  &c.  and  do  kc.  In  testimony  whof  we  have  put  our 
seal  which  we  use  in  this  case  to  these  prests  and  have  sub- 
scribed the  same  this  day  of  in  the  yr  of  our  Lord 
Christ  and  m  the  yr  of  our  translation  kc. 


No.  CVII.  N0.CVII. 

.  /.-i-i.jy^iT  Of"  Parish 

Appointment  of  a  Fai'isii  Clerk.  clerk. 

Obs.  1.  By  the  common  law  and  custom  of  the  realm,  incumbents  Right  of  ap- 
have  the  right  of  nominatmg  the  clerk  of  the  parish,  Gibs.  214;  uu-  ^"^"^  '"^°  ' 
less  where  the  parishioners  claim  the  right  by  prescription  of  electing 
in  open  vestry,  Jermyn^s  case,  Cro.  Jac.  670;  see  further  3  Burn, 
Ecc.  L.  Phillimore's  ed.  82  et  seq. 

2.  If  under  hand  only,  and  the  fees  only  amount  to  50/.  no  stamp 
appears  to  be  necessary. 

Know  kc.  see  supra,  No.  CV.  That  I  {ajjpointor)  of  &c. 
have  nominated  ordained  and  appointed  and  by  kc.  do  nomi- 
nate kc.  to  be  the  parish  clerk  of  the  parish  church  of  kc.  in 
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No.  CVII.      the  room  stead  and  place  of  the  sd  And  the  sd  office  to 

Clerk.  have  and  exte  by  himself  his  deputy  or  deputies  for  and  during 
the  term  of  his  natural  life  and  during  the  same  time  to  have 
perceive  receive  and  take  all  such  wages  fees  dues  duties  profits 
and  emoluments  as  belong  and  are  and  shall  be  due  to  the  sd 
office  and  of  right  ought  to  belong  to  the  same  in  as  large  and 
ample  a  manner  as  the  sd  or  any  of  his  predecessors  clerks 

of  the  sd  parish  of  have  had  or  ought  to  have  had  as  due 

and  accustomed  to  the  sd  parish  clerk    In  witness  &c.  see  ante, 
No.  XLVI. 


No.  c\  111.  No.  CVIII. 

Of  a  Deputy 

Steward.  Appointment  of  a  Deputy  Steward. 

Ohs.  As  to  the  appointment  of  a  deputy  by  another  deputy,  see 
Pref.  sect.  13. 

Know  &c.  see,  ante,   No.  CV.    That  I   {appointor)  of  &c. 
steward  of  the  manor  of  in  the  county  of  by  virtue 

of  the  power  and  authority  given  to  me  by  C.  D.  of  &c.  lord  of 
the  sd  manor  Do  by  these  prests  constitute  and  appt  E.  F.  of 
&c.  my  deputy  or  under-steward  of  the  sd  manor  during  my 
pleasure     Given  under  my  hand  and  seal  this  day  of 

18 


No.ClX.  No.  CIX. 

Of  Eiecutors,  .  7  t»  •  ttt-u 

Appointment  oj  ±^xecutor  under  a  I^ower  m  a  Witt. 

To  All  to  whom  these  Prests  shall  come  We  A.  B.  of  &c.  and 
C.  D.  of  &c.  send  greeting  (recite  will  and  death  of  the  exe- 
cutors) Note  know  ye  that  w^e  the  sd  A.  B.  and  C.  D.  surviving 
exs  of  the  last  will  and  testament  of  the  sd  (testator)  do  and 
each  and  evy  of  us  doth  pursuant  to  the  power  and  authority  to 
us  given  in  and  by  the  sd  will  of  the  sd  ( T.)  as  afd  as  far  as  in 
us  lieth  and  we  Ifully  can  and  may  by  these  prests  choose  nomi- 
nate and  appoint  E.  F.  of  &;c.  and  G.  H.  of  &c.  to  be  exs  of  the 
will  of  the  sd  (7^.)  in  the  room  and  place  of  the  above  named 
executors  K.  L.  and  M.  N.  to  act  in  conjunction  with  us  the  sd 
A.  B.  and  C.  D.  in  all  matters  and  things  retating  to  the  sd 
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extshi)     And  we  the  sd  A,  B.  and  C.  D.  do  and  each  of  us  doth       No.  CIX. 

^  ,  ,  Of  Eiecutors. 

hby  give  and  appt  unto  the  sd  h.  r.  and  vj.  H.  all  and  evy  the 

power  and  authority  which  we  may  can  or  ought  to  give  and 
commit  by  virtue  of  the  will  of  the  sd  (  jT.)  to  any  j)sn  or  psns 
in  the  room  of  the  above  named  K.  L.  and  M.  N.  togr  with  the 
allowances  mentioned  in  the  sd  will  for  their  and  each  of  their 
trouble  and  care  in  acting  in  the  exon  of  the  sd  will  for  so  long- 
time as  they  the  sd  E.  F.  and  G.  H.  or  either  of  them  shall  act 
therein     In  ivitness  &cc.  see  ante,  No.  XLVI. 


No.  ex.  No.  ex. 

Of  a  Game- 
Appointment  of  a  Gamelteeper.  keeper. 

Obs.  1.  The  1  &  2  W.  4,  c.  'd'2,  I)y  which  the  game  laws  are  con- 
solidated into  one  Act,  provides,  in  s.  13, 14,  that  any  lord  of  a  manor 
may  appoint,  in  writing,  under  his  hand  and  seal,  one  or  more  person 
or  persons  as  a  gamekeeper  oj-  gamekeepers,  to  preserve  and  kill  the 
game  within  the  limits  of  such  manor,  for  the  use  of  such  lord,  and 
authorize  such  gamekeeper  or  gamekeepers  to  seize  and  take  all 
(logs,  nets,  and  other  engines;  and  by  s.  16,  it  is  provided,  that  such 
appointments  must  be  registered  with  tlie  clerk  of  the  peace  for  the 
county.     See  further  Dig.  p.  iii.  tit.  Game. 

2.  A  stamp  of  1/.  15s.  Stamp. 

Know  all  Men  by  these  Prests  That  I  A.  B.  of  &:c.  lord  of  the 
manor  of  in  the  co  of  do  hby  nominate  and  appoint 

C.  D.  of  &c.  to  be  gamekeeper  during  my  pleasure  of  and  in  my 
sd  manor  and  all  the  royalties  rights  members  and  apts  there- 
unto belonging  and  for  my  use  to  keep  and  preserve  the  game 
from  time  to  time  and  to  kill  them  for  my  use  under  my  orders 
and  directions  and  to  take  seize  and  detain  all  onus  doos  ferrets 
nets  snares  wires  and  other  engines  whatsr  for  the  unlawful 
taking  and  destroying  the  sd  game  found  in  or  upon  the  sd 
manor  Andfurr  I  do  hby  give  and  grant  unto  him  the  sd 
C.  D.  during  my  pleasure  full  power  and  authy  to  do  all  and 
evy  other  Iful  act  which  may  be  requisite  and  necessary  for  the 
preservation  or  pursuit  of  the  sd  game  In  witness  8cc.  see  a7ite, 
No.  XLVI 

Signed  sealed  and  delivered   being  first  ">  ^    g 

duly  stamped  in  the  presence  of  3 

G.  H. 


270  APPOINTMENTS. 

APPOINTMENTS  OF  GUARDIANS. 

1.  Appointment  of  Guardians  by  Fa-  j  3.  Appointment  of  Guardian  by    In' 

tha:  I  Jant. 

2.  Only  in  case  of  legitimate  Children.  ,  4.  Stamp-duty  on  Appointment. 

Appointment  Sect.  1.  The  appointment  of  guardians  in  writing  is  made  in  two 

father!''^''''''  ^^    ^^^^^'  namely,  by  the  father  or  by^the  infant.     By  the  12  Car.  2,  c.  24, 
the  father,  although  under  the  age  of  twenty-one,  may  by  deed  or  will, 
attested  by  two  witnesses,  appoint  who  shall  be  the  guardians  of  his 
children  after  his  decease;  and  guardians  so  appointed  are  called 
testamentary  guardians,  whose  appointment  shall  be  effectual  against 
all  claiming  as  guardians  in  socage  or  otherwise,  2  Fonbl.  Equit.  247, 
5th  ed.     It  is  immaterial  by  Avhat  words  the  guardian  is  appointed, 
pi'ovided  the  father's  intention  is  sufficiently  apparent,  Swinb.  Pt.  3, 
c.  12.     As  to  appointments  by  the  father  when  an  infant,  see  Dig. 
p.  iii.  tit.  Guardian  and  Infant. 
Only  in  case  of       2.  A  father  cannot  by  law  appoint  a  guardian  of  children  not  born 
(ken™  ^ '^  '  ■    in  wedlock,  but  the  Court  of  Chancery  will  for  the  most  part  ap- 
point the  persons  named  in  the  father's  will  to  be  guardians,  2  Cox. 
Ca.  46. 
Appointment  of       3.  When  an  infant  has  no  such  property  as  attracts  guardianship, 
^nfa  t'^"  ^"*^  ^^  destitute  of  any  lawful  guardian,  by  the  appointment  of  the 

father  or  otherwise,  he  may  at  any  age  appoint  such  person  as  he  may 
think  proper  to  be  the  guardian  of  his  estate  and  person.  Also  after 
the  age  of  fourteen,  when  the  custody  of  the  guardian  by  socage 
terminates,  the  minor  is  at  liberty,  for  want  of  a  guardian  by  the 
father's  appointment,  to  elect  one  for  himself;  and  in  some  instances 
has  been  called  upon  by  the  Court  of  Chancery  so  to  do,  Fonbl.  Eq. 
235,  5th  ed. 
Stamp.  4.  If  the  appointment  be,  as  it  usually  is,  under  hand  and  seal,  and 

delivered  as  a  deed,  the  stamp  of  355.  is  chargeable  upon  it. 


No.  CXI.  No.  CXI. 

Appointment  of  a  Guardian  hy    Father. 

Obs.  As  to  the  appointment  by  the  father,  see  sect.  1  and  2 ;  and 
as  to  the  stamp,  see  sect.  4. 

Know  fill  Men  brj  these  Presents  That  I  A.  B.  of  kc.  have 
committed  and  disposed  and  by  these  presents  do  commit  and 
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dispose  unto  (wife)  mv  wife  the  custody  tuition  and  education      No.  CXI. 

^  \.//./  J  •iipQ/tt  Guardian. 

o^  {children)  my  children  from  and  after  my  dece  until  such  ot 
them  as  are  sons  shall  attain  the  age  of  21  and  such  of  them 
as  are  daurs  shall  attain  that  age  or  marry  And  in  case  my  sd 
wife  shall  happen  to  die  before  me  or  after  my  dece  should 
marry  again  before  my  sd  children  should  attain  their  respective 
ages  of  21  or  marry  as  afd  then  and  in  such  case  I  do  commit 
and  dispose  unto  G.  D.  such  care  and  guardianship  and  beg  of 
the  sd  G.  D.  to  take  upon  him  such  charge  for  the  good  of  my 
sd  chn     In  witness  &c.  see  ante,  No.  XLVI. 


No.  CXII.  NO.CXIL 

"By  an  Infant. 

Appointment  of  a  Guardian  by  an  Infant. 

Obs.  As  to  appointment  by  the  infant,  and  the  stamp,  see  siqyra, 
sects.  3,  4. 

Know  all  Men  by  these  Prests  That  I  A,  B.  son  and  heir  of 
A.  B.  of  &:c.  deed  being  of  the  age  of  fourteen  years  and  upwards 
have  elected  nominated  and  apptd  and  by  these  prests  do  elect 
nominate  and  appt  E.  F.  of  &:c.  guardian  of  my  psn  and  este  to 
do  exte  and  perform  during  my  minority  all  such  acts  matters 
and  things  whatsr  for  me  and  on  my  behalf  as  a  guardian  may 
or  ought  to  do  And  I  do  hby  promise  to  be  ruled  and  governed 
by  him  in  all  things  touching  my  welfare  {a)  In  witness  kc. 
see  ante,  No.  XLVI. 


Appointment  of  a  Protector  of  a  Settlement,  see  post,  Fines 
AND  Recoveries. 


(a)  If  it  be  necessary,  add,  "  And  I  do  also  hby  authorize  and  empower  the 
sd  {guardian)  to  enter  upon  and  take  possession  of  all  and  evy  my  messes 
and  tents  Ids  heredts  and  preses  whatsr  situated  lying  and  being  in  the  co  of 
or  elsewhere  and  to  let  the  same  and  take  the  rents  and  profits  ihof 
during  the  term  afd  And  whatsr  he  shall  IfuUy  do  in  the  preses  I  do  hby  pro- 
mise to  confirm." 
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No.CXII._2.  No.  CXII.-2. 

Of  a  Rereicer.  .  />  7->        .  t>  ti*- 

— ■ Appointment  oj  Jxeceiver  to  secure  lients  to  mortgagee. 

Modes  of  aj)-  Obs.  1.  The  appointment  of  a  receiver,  if  made  by  deed,  may  either 

feceivef  ^  ^'^  ^^  ^^^^  ^^  power  of  attornej'  or  by  way  of  demise  to  the  receiver. 

The  fii'St,  which  is  the  more  usual  form,  is  frequently  made  in  the 
mortgage  deed  under  which  the  receiver  is  to  act ;  but  the  more  con- 
venient mode  is  by  a  separate  deed.  Appointments  by  way  of  demise 
have  this  convenience,  that  they  enable  the  receiver  to  distrain  either 
before  or  after  tlie  decease  of  tlie  party  appointing. 
Stamp.  2.  A  stamp  of  1/.  155.,  and  a  further  progressive  duty  of  1/.  bs.  for 

every  entire  quantity  of  1080  words  over  and  above  the  fii'st  1080. 

Recital  of  moit-  This  Tndre  made  &c.  see  ante,  No.  LXXXV.  Betn  (^mortgagor) 
^  "  "  '  of  (Sec.  of  the  first  pt  {mortgagee)  of  &:c.  of  the  second  pt  and 
{receiver)  of  ifcc.  of  the  third  part  Whas  by  indres  of  lease  and 
release  the  lease  bearing  date  the  day  next  before  the  day  of 
the  date  of  the  rele  and  the  rele  bearino-  even  date  with  these 
prests  and  made  betn  the  sd  {mortgagor)  of  the  one  pt  and  the 
^A  {mortgagee)  of  the  or.  pt  in  conson  of  the  sum  of  £  pd  to 
the  sd  {mortgagor)  by  the  sd  {mortgagee)  he  the  sd  {mortgagor) 
did  grant  bargain  sell  release  and  confirm  unto  the  sd  {mort- 
gagee) and  his  hrs  All  those  &:c.  {parcels)  To  Hold  the  same 
unto  and  to  the  use  of  the  sd  {mortgagee)  his  hrs  and  ass  for 
ever  subject  nevss  to  a  provo  thin  contd  for  the  redemption  of 
the  sd  heredts  and  preses  on  paymt  by  the  sd  {mortgagor)  his 
hrs  exs  ads  or  ass  unto  the  sd  {mortgagee)  his  exs  ads  and  ass 
of  the  sum  of  £  and  int  for  the  same  after  the  rate  of  £ 
per  cent,  on  or  at  the  days  or  times  and  in  manner  thin  expssd 
Agreement  to  and  decld  And  Whas  upon  the  treaty  for  the  sd  loan  it  was 
agd  that  so  long  as  the  sd  principal  sum  or  any  pt  thof  shd 
remain  upon  the  secty  of  the  sd  messes  farms  Ids  and  heredts 
comprised  in  the  sd  in  pt  recited  indre  of  rele  a  receiver  shd  be 
apptd  upon  the  trusts  and  for  the  ends  intents  and  purps  hnafter 
expssd  and  that  the  sd  {R.)  should  be  the  receiver  immly  apptd 
for  that  purpe  Now  (fee.  in  pursuance  &c.  and  in  conson  of  the 
preses  he  the  sd  {mortgagor)  with  the  consent  and  approbation 
of  the  sd  {mortgagee)  testified  by  his  being  a  pty  to  and  exting 
Power  of  at-  these  prests  Hath  made  constituted  and  apptd  and  in  his  place 
tofo'^y-  py^  and  deputed  and  by  these  prests  Doth  kc,  the  sd  {R.)  his 
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receiver  agent  and  true  and  Iful  atty  in  the  name  or  names  of  No.  cxii.— 2. 

the  sd  {mortgagor)  and  {mortgagee)  for  them  and  for  the  uses         eceue^^ 

hnaftr  mentioned  to  ask  demand  collect  and  rece  all  and  evy 

the  rents  issues  and  profts  of  all  and  singr  the  sd  messes  farms 

Ids  tents  and  hereds  comprised  in  the  sd  in  pt  recited  indre 

of  and  from  all  and  evy  psn  and  psns  liable  to  pay  the  same  as 

and  when  the  same  shall  from  time  to  time  become  due  and 

paye     And  in  deft  of  paymt  thof  or  of  any  pt  thof  to  take  and 

use  all  such  Iful  means  for  recovering  the  sd  rents  issues  and 

profits  or  any  of  them  or  any  pt  thof  by  action  suit  distress 

entry  or  orwise  as  shall  be  thought  necessary   And  generally  to 

do  perform  and  exte  all  other  acts  matters  or  things  needful 

and  requisite  for  collecting  and  receiving  the  sd  rents  and  prfts 

as  fully  and  effectually  to  all  intents  and  purps  as  the  sd  {mort- 

qaqor)  could  or  mioht  himself  do  if  he  were  present  (a)  And  the  Po«er  to  ap- 
^   ^      '  »  .  V  \   J  point  other  at- 

sd  (rnoi^tgagor)  doth  hby  give  and  grant  unto  the  sd  (i2.)  good  tornies. 

right  and  full  power  one  or  more  atty  or  atties  for  all  or  any  of 

the  purps  afd  to  appt  and  nominate  and  the  same  at  pleasure 

to  remove  and  or.  or  ors.  to  substitute  in  his  or  their  place  or 

places  he  the  sd  {mortgagor)  allowing  ratifying  and  confirming 

and  agreeing  to  allow^  ratify  and  confirm  all  and  w  hatsr  the  sd 

{R.)  or  his  atty  or  atties  shall  Ifully  do  or  cause  to  be  done  in 

or  concerning  the  preses  under  or  by  virtue  of  these  prests  And  Direction  to 

the  sd  {mortgagor)  doth  hby  order  and  direct  all  and  evy  the  j-eceiver.°  ^^^ 

tenant  and  tenants  and  occupiers  of  the  sd  messes  and  tents 

farms  Ids  and  heredts  and  preses  to  pay  unto  the  sd  {R.)  or  to 

his  substitute  or  substitutes  all  and  singr  the  rents  and  prfts 

and  doth  hby  declare  that  the  rect  or  rects  of  him  or  them  shall 

be  good  and  sufficient  dischas  to  such  tenants  and  occupiers  for 

such  sums  as  shall  be  therein  resply  ackngd  to  have  been  reed 

And  it  is  hby  decld  and  agrd  by  and  betn  the  pties  to  these 

prests  that  the  sd  {R.)  shall  stand  and  be  possessed  of  the  sd 

rents  issues  and  prfts  so  reserved  upon  the  trusts  and  to  and 

for  the  ends  and  purps  hnaftr  mentd  that  is  to  say  Upon  Trust  Declaration  of 

that  he  the  sd  {R.)  shall  from  time  to  time  out  of  the  sd  rents 

To  pay  taxes. 

and  prfts  in  the  first  place  pay  all  taxes  rates  assessments  and 

(a)  As  to  agent  acting  in  his  own  name,  see  Appointments,  Pref.  sect,  12. 
As  to  the  necessity  of  this  clause,  Pref.  sect.  13. 

VOL.  I.  T 
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No.CXII.-2 
Oj'a  Receiver, 

To  pay  interest, 


To  reimburse 
himself. 


To  pay  surplus 
to  mortgagor. 


Covenant  by 
mortgagor  not 
to  revoke  power  J 


and  to  join  in 
appointing 
another  receiver. 


impositions  whatsr  taxed  chagd  assessd  or  imposed  or  to  be 
taxed  &c.  on  the  sd  heredts  or  any  of  them  or  on  the  owners  or 
occupiers  thof  for  or  in  respect  thof  or  any  pt  thof  And  in  the 
next  place  to  pay  the  sd  (mortgagee)  his  exs  ads  or  ass  all  the 
int  which  shall  from  time  to  time  become  due  or  paye  for  or  in 
respect  of  the  sum  of  £  or  any  pt  thof  on  or  at  the  days  or 

times  and  in  the  manner  in  the  sd  in  pt  recited  indre  of  rele 
mentd  and  appointed  for  paymt  of  the  same  And  upon  furr 
trust  by  and  out  of  the  sd  rents  issues  and  prfts  to  retain  and 
reimburse  himself  all  costs  chas  and  exps  which  he  shall  have 
pd  sustained  or  incurred  in  or  about  the  exon  of  all  or  any  of 
the  trusts  or  powers  hby  in  him  reposed  togr  with  the  sum  of> 
£  per  centum  upon  the  gross  rents  which  he  the  sd  (R.) 
shall  have  actually  received  as  a  compensation  for  his  trouble 
in  the  exon  of  the  same  trusts  And  from  and  after  the  several 
paymts  the  sd  (R.)  do  and  shall  from  time  to  time  pay  the  clear 
residue  and  surplus  of  the  money  which  shall  have  come  to  his 
hands  for  or  in  respect  of  the  sd  rents  issues  and  prfts  unto  the 
sd  (mortgagor)  his  hrs  exs  and  ads  or  such  psn  or  psns  as  he  or 
they  shall  direct  or  appt  And  the  sd  (mortgagor)  doth  hby  for 
himself  his  hrs  exs  ads  and  ass  covt  promise  and  agree  with 
and  to  the  sd  (mortgagee)  his  exs  ads  and  ass  by  these  prests  in 
manner  followg  that  is  to  say  That  he  the  sd  (mortgagor)  shall 
not  nor  will  witht  the  consent  in  writing  of  the  sd  {mortgagee) 
his  exs  ads  or  ass  first  had  and  obtained  revoke  the  powers  and 
authorities  hby  given  to  the  s,d(R.)  or  any  future  receiver  or  do  or 
knowingly  suffer  to  be  done  any  act  deed  matter  or  thing  whby 
the  sd  powers  or  authties  shall  or  may  become  void  or  of  no 
effect  or  whby  the  sd  (R.)  shall  or  may  be  hindered  or  obstructed 
in  collecting  receiving  or  recovering  all  or  any  of  the  sd  rents 
issues  or  prfts  of  the  sd  heredts  and  preses  and  applying  the 
same  upon  and  for  the  trusts  and  purps  afd  during  such  time  as 
the  sum  of  £  or  any  pt  thof  shall  remain  and  continue  on 

the  security  hnbefe  mentd  And  furr  That  in  case  the  sd  (R.) 
shall  by  death  or  or.  disability  be  disqualified  or  rendered  in- 
capable to  collect  and  rece  the  sd  rents  and  prfts  or  shall  refuse 
or  neglect  to  proceed  therein  in  manner  afd  or  shall  orwise  mis- 
behave himself  in  the  trusts  hby  in  him  reposed  whilst  the  sd 
sum  of  £  or  any  pt  thof  shall  remain  and  continue  on  the 
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afd  secty  then  and  in  any  of  the  cases  afd  he  the  sd  (mortgagor)  No.cxil.— 2. 

his  hrs  exs  and  ads  shall  and  will  join  with  the  sd  {mortgagee)     -^  " eceiver. 

his  exs  ads  and  ass  in  removing  the  sd  {Jl.)  if  then  living  from 

his  employment  and  shall  and  will  duly  constitute  and  appt 

such  or.  fit  psn  or  psns  in  the  place  of  the  sd  (R.)  as  the  sd 

(mortgagee)  his  exs  ads  or  ass   shall  nominate  or  approve  to 

collect  rece  and  pay  the  sd  rents  and  prfts  upon  and  for  the 

trusts  and  purps  hnbefe  mentd   And  so  from  time  to  time  when 

and  so  often  as  the  like  case  shall  happen  until  the  sd  sum  of 

£         and  all  the  int  for  or  in  respect  thof  shall  be  fully  pd  to 

the  sd  (mortgagee)  And  in  case  the  sd  (mortgagor)  his  hrs  exs  In  case  of  neg- 

•ads  or  ass  or  any  of  them  shall  refuse  or  neglect  so  to  do  for  the  to  appoint.  " 

space  of  three  calendar  mths  next  after  request  shall  have  been 

made  unto  him  or  them  in  writing  by  the  sd  (mortgagee)  his  exs 

ads  or  ass  for  that  purps  then  and  in  such  case  and  as  often  as 

the  same  shall  happen  it  shall  be  Iful  for  him  the  sd  (mortgagee) 

his  exs  ads  or  ass  witht  the  consent  or  concurrence  of  the  sd 

(mortgagor)  his  hrs  exs  ads  or  ass  to  constitute  and  appoint 

some  fit  psn  to  collect  rece  and  pay  the  sd  rents  and  prfts  upon 

the  trusts  and  for  the  purps  afd  with  such  salary  or  emolument 

for  his  care  and  trouble  as  he  the  sd  (mortgagee)  his  exs  ads  or 

ass  shall  think  fit  not  exceeding  one  shilling  in  the  pound  on 

the  gross  rental  for  the  time  being     Provided  always  and  it  is  clause  of  in- 

hby  decld  and  agd  that  the  sd  (mortgagee)  his  exs  ads  or  ass    ^"°'  •' 

shall  not  in  any  case  be  chagd  or  chagbe  with  or  answerable  for 

any  loss  misapplication  or  nonapplication  of  the  rents  issues  Mortgagee  not 

and  prfts  of  the  sd  messes  tents  farms  Ids  and  heredts  or  any  pt  abie^foHrsse's 

thof  by  reason  of  any  deft  neglect  or  breach  of  trust  of  the  sd  occasioned  by 

•'  JO  receiver. 

(R.)  or  any  future  receiver  so  to  be  apptd  as  afd  but  that  such 

loss  misapplication  or  nonapplication  as  also  the  salary  of  the  sd 

{R)  shall  be  wholly  borne  by  the  sd  (mortgagor)  his  hrs  exs  ads 

and  ass  Provided  also  and  it  is  hby  furr  decld  and  agrd  by  the  Covenant  from 

pties  to  these  presents  that  until  the  int  on  the  sd  sum  of  £  mortgagor  may 

shall  be  in  arrear  and  unpd  by  the  space  of  calr  mths  next  g^j^'^^ofrfuntil 

after  the  same  shall  have  become  due  all  and  singr  the  rents  default. 

issues  and  prfts  of  the  sd  messes  and  tents  farms  Ids  heredts  and 

preses  shall  and  may  be  pd  and  retained  by  the  sd  (mortgagor) 

his  hrs  and  ass  to  and  for  his  and  their  own  proper  use  and 

bent  and  that  until  that  time  the  sd  (R.)  and  any  future  receiver 

t2 
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'^ovenant  from 
receiver  that  he 
will  faithfully 
collect  and  pay 
rents  &c. 


No  CXII.— 2.   shall  not  act  under  or  exercise  any  of  the  powers  and  authties 

~ ■   given  unto  him  as  afd  any  thing  hin  contd  to  the  contrary  not- 

withstg  And  the  sd  (R.)  doth  hby  for  himself  his  hrs  exs  and 
ads  covt  promise  and  agree  with  and  to  the  sd  (mortgagee)  and 
also  with  and  to  the  sd  {mortgagor)  that  he  the  sd  (R.)  shall 
and  will  from  time  to  time  so  long  as  he  shall  be  and  continue 
the  collector  and  receiver  of  the  sd  rents  issues  and  prfts  use 
his  utmost  endeavours  faithfully  to  collect  and  rece  the  same 
and  shall  and  will  truly  and  punctually  pay  and  apply  all  such 
sums  of  money  as  shall  from  time  to  time  be  collected  and  reed 
by  him  the  sd  {R.)  by  virtue  of  and  under  the  afd  power  and 
authority  according  to  the  trusts  hby  in  him  reposed  In  wit- 
nesss  &c.  see  No.  XLVI. 


No.  CXVIII. 

Of  a  Steward  of 
a  Maiior. 

May  be  by 
parol. 


No.  CXVIII. 

Appointment  of  a  Steward  of  a  Manor. 

Obs.  The  appointment  of  a  steward  by  the  lord  or  lady  of  a  manor 
solely  seised  of  the  manor,  if  notified  by  parol,  is  as  efl^eetual  in  all 
points  as  if  made  by  deedj  but  a  patent  is  necessary  for  making  ste- 
wards to  the  King's  or  Queen's  manors ;  and  a  patent  or  deed  in  the 
case  of  a  corporation  aggregate,  Co.  Cop.  s.  45 ;  4  Co.  26 ;  Co.  Litt. 
61,  b;  Gilb.  Ten.  221. 

Know  all  Men  hy  these  Prests  That  I  (lord  or  lady)  have 
given  and  granted  and  by  these  prests  do  give  and  grant  unto 
(steward)  of  &c.  gent,  the  office  of  steward  of  my  manor  of 
in  the  co  of  And  I  have  constituted  and  apptd  and  do  consti- 
tute &c.  him  the  sd  (S.)  steward  of  the  sd  manor  to  keep  and  hold 
all  courts  belonging  to  the  sd  manor  at  the  usual  times  the  same 
have  been  accustomably  holden  and  at  such  other  times  as  he 
the  sd  (S.)  shall  think  fit  and  expedient  To  Have  hold  and 
enjoy  the  sd  oflice  of  steward  and  to  take  and  rece  all  and  singr 
the  fees  and  prfts  thereto  belonging  by  him  the  sd  (S.)  or  his 
sufficient  deputy  during  my  will  and  pleasure  (or  "  during  the 
will  and  pleasure  of  me  my  hrs  and  ass"  or  "  during  the  life  of 
the  sd  steward,"  as  the  case  may  be.)     In  witness  &c. 
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No.  CXIX.  No.CXIX. 

Of  Trustees. 

Appointment  of  New  Trustees  by  Virtue  of  a  Power  in  a 
Settlement. 

Obs.  1.  By  the  11  G.  4  &  1  W.  4,  in  cases  of  disability,  or  where  Appointment  by 
trustees  are  out  of  the  jurisdiction,  the  Court  of  Chancery  is  era-  ^ 
powered  to  appoint  a  trustee  for  the  purpose  of  conveying  any  real 
estate,  or  (by  ss.  9,  10)  to  assign  any  leasehold  estate  or  stock ;  and 
(by  s.  22)  it  is  also  empowered  in  certain  cases  to  appoint  new  trustees 
summarily  on  petition;  but  the  court  will  not  exercise  this  power 
except  in  clear  cases.  In  the  matter  of  Nicholls,  Minors,  Lloyd  and 
Goold,  17  (Cases  temp.  Sugden) ;  In  the  matter  of  Gerald  Fitz- 
gerald, Petitioner,  ib.  20 ;  Whitley,  Petitioner,  Fisbourne,  Respond- 
ent, ib. 23(a);  see  further  Appendix,  No.  IV.;  Dig.  p.  ii.tit.  Courts 
(Equity). 

2.  By  the  29  C.  2,  c.  3,  s.  9,  all  grants  or  assignments  of  any  trusts 
shall  be  in  writing  signed  by  the  party  granting  or  assigning  the 
same,  or  else  are  utterly  void. 

3.  A  common  deed  stamp  of  1/.  15^.  and  a  further  progressive  Stamp. 
duty  of  1/.  55.  for  every  1080  words  above  the  first  1080. 

This  Indenture  kc.  see  ante,  No.  LXXXV.  Grant  of  an  An-  Recital  of  deed 
miity.    Betn  {surviving  trustees)  of  &c.  of  the  first  pt  (^MsZ>a»c?)  creating  the 
of  &c.  and  M.  his  wife  of  the  second  pt  and  {new  trustee)  of  &c.  po^er. 
of  the  third  pt  Whas{h)  by  indres  of  lease  and  release  bearing 
date  respively  the  days  of  which  was  in  the  yr  18 

the  release  being  of  pts  and  made  or  expssd  to  be  made 

betn  &c.  and  purporting  to  be  a  settlement  made  previously  to 
the  marre  then  in  contemplation  and  which  soon  after  took  effect 
betn  the  sd  {husband  and  wife)  certain  freehold  Ids  and  hereds 
thin  parlarly  described  were  conveyed  and  assured  to  the  sd 
{old  trustees)  their  hrs  and  ass  upon  the  trusts  thin  decld  con- 
cerning the  same  In  which  sd  indre  is  contd  among;  other  thing-s 
a  provo  whby  it  is  decld  and  agd  that  in  case  the  sd  ( O.  T.)  or 
any  or  either  of  them  or  any  succeeding  tnistees  to  be  apptd  in 
pursuance  thof  shd  die  or  be  desirous  to  quit  and  be  dischagd 
from  the  trusts  thby  in  them  reposed  or  shd  neglect  or  refuse  or 

(a)  Sugden's  Acts,  by  Jemmett,  177,  2nd  edit. 

(6)  As  to  the  necessity  of  this  recital,  see  Pref.  sect.  4. 
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No.  CXIX.     be  incapable  to  act  in  the  sd  trusts  it  shd  and  might  be  Iful  to 

'—  and  for  the  survors  or  survor  of  them  or  or.  or  ors.  of  them  the 

sd  (T.)  by  and  with  the  consent  of  the  sd  {H.)  and  M.  his  wife 
or  the  survor  of  them  testified  in  writing  under  their  hand  and 
seals  and  after  the  dece  of  the  survor  of  them  of  his  or  their 
own  proper  authority  to  nominate  and  appt  one  or  more  new 
trustee  or  trustees  in  the  room  of  such  trustee  or  trustees  so 
dying  or  desiring  to  be  dischagd  from  or  neglecting  or  refusing 
to  act  in  the  sd  trusts  and  that  the  survor  or  or.  trustee  or  trustees 
as  afd  shd  do  such  acts  deeds  matters  or  things  as  shd  be  ne- 
cessary for  transferring  and  vesting  the  trust  preses  respively  in 
him  or  them  and  such  new  trustee  or  trustees  so  as  that  the 
same  shd  and  might  be  legally  and  effectually  vested  in  such 
new  trustee  or  trustees  And  that  he  or  they  shd  and  might  act 
in  the  exon  of  the  sd  trusts  as  fully  and  effectually  in  all  respects 
as  if  he  or  they  had  been  originally  nominated  and  apptd  And 
whas  the  sd  {resigning  trustees)  are  desirous  to  give  up  and  be 
dischagd  from  the  trusts  reposed  in  them  by  the  sd  in  pt  recited 
indre  And  whas  the  sd  (O.  T.)  at  the  request  of  the  sd  (/f.) 
and  M.  his  wife  and  on  the  acceptance  of  the  sd  {N.  T.)  have 
agd  to  appt  them  the  sd  (iV.  T.)  in  the  place  and  stead  of  the 
sd  {resigning  T.)  in  the  manner  hnaftr  mentd  Now  this  Indre 
witnesseth  that  in  and  by  virtue  and  in  exercise  of  the  power  and 
authority  to  the  sd  {H.)  and  M.  his  wife  for  that  purpose  in  and 
by  the  sd  in  pt  recited  indre  given  and  reserved  they  the  sd 
(O.  T.)  by  and  with  the  consent  and  approbation  of  the  sd  {H.) 
and  M.  his  wife  testified  by  their  being  parties  to  and  signing 
and  sealing  these  prests  do  nominate  and  appt  the  sd  {N.  T.)  to 
be  trustees  in  the  room  and  stead  of  the  sd  {R.  T.)  to  act  with 
the  sd  (O.  T.)  in  the  trusts  mentd  and  decld  in  and  by  the 
hnbfe  recited  indre  of  settlmt  And  they  the  sd  (O.  2'.)  do  di- 
rect and  appt  that  they  the  sd  {H.)  and  M.  his  wife  do  also  di- 
rect and  appt  the  sd  {R.  T.)  to  make  and  join  in  making  such 
transfer  and  transfers  of  the  sd  trust  preses  as  shall  or  may  be 
necessy  or  requisite  for  vesting  the  sd  preses  in  the  sd  (iV.  2\) 
jointly  with  the  sd  (O.  T.)  Upon  the  Trusts  and  for  the  intents 
and  purps  and  under  and  subject  to  the  provos  and  agts  in  and 
by  the  sd  hnbefe  recited  indre  of  settlement  expssd  and  decld 
of  and  concerning  the  same  or  such  of  them  as  are  now  existing 
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undetermined  and  capable  of  takins;  effect  or  as  near  thereto  as  No.  CXix. 

'■                               ^  _,       ^^__^_  Of  Trustees. 

may  be  (a)     In  icitness  kc.  see  ante,  INo.  XLvI. 


Appointments  in  Deeds,  see  Index  to  the  Precedents. 


(o)  The  conveyance  to  the  new  trustees  may  be  made  by  a  further  testatum, 
if  of  freeholds,  as  follows  :  ''And  this  Indrefurr  witnesseth  That  for  the  pui-pose 
of  vesting  the  sd  Ids  and  heredts  in  the  sd  {iietv  trustees)  in  pursuance  and  for  the 
purps  of  the  sd  in  pt  recited  &c.  They  the  sd  (0.  T.)  in  conson  of  5s.  pd  to  them 
by  the  sd  ( N.  T.)  Have  at  the  request  and  by  the  direction  and  apptmt  of  the  sd 
(H.)  and  M.  his  wife  testified  &c.  bargained  sold  released  and  conveyed  and  by 
these  prests  Do  bargain  &c.  and  also  in  conson  of  5s.  pd  to  the  sd  (H.)  and  M. 
his  wife  by  the  sd  {N.  T.)  They  the  sd  (If.)  and  M.  his  wife  Have  and  each  of 
them  Hath  granted  bargained  sold  released  and  confirmed  and  by  &c.  Do  and 
each  of  them  Doth  grant  &c.  unto  the  sd  (iV.  T.)  in  their  actual  posson  &c.  and 
to  their  hrs  and  ass  All  &c.  To  Have  and  to  Hold  the  sd  messes  &c.  unto  the  sd 
{'N.  T.)  to  the  use  of  the  sd  (0.  and  N.  T.)  upon  and  for  such  trusts  ends  intents 
and  purps  and  subject  to  such  powers  proves  agrts  and  indemnities  as  in  and  by 
the  sd  in  part  recited  indre  &c.  are  expssd  and  decld  of  and  concerning  the  same 
to  and  for  the  end  intent  and  purpe  that  they  the  sd  {N.  T.)  may  be  enabled  to 
perform  and  exte  all  such  trusts  and  exercise  all  such  powers  as  were  and  are  in 
and  by  the  sd  in  pt  recited  indre  vested  in  and  granted  to  the  sd  ( 0.  T.)  so  far 
as  the  nature  and  circumstances  of  the  case  will  permit.  And  the  sd  (0.  2'.)  and 
each  of  them  &c."  {doth  severally  S^c.  covenant  that  they  have  done  no  act  to 
incumber.) 

If  the  trust  be  as  to  leaseholds  or  other  personalty,  then,  by  a  furtlier 
testatum,  the  estate  may  be  assigned  by  the  old  trustees  to  a  nominal  trustee 
"  To  Held  unto  the  sd  (T.)  for  all  the  residue  of  the  sd  term  &c.  Upon  Trust 
nevss  that  he  the  sd  (T.)  shall  forthwith  reassign  and  transfer  the  sd  messe 
&c.  unto  the  sd  ( A^.  and  0.  T.)  their  &c.  to  be  held  by  them  and  the  sur\'or  of 
them  &c.  upon  the  trusts  and  to  and  for  the  intents"  &c.  as  above.  And  a  re- 
assignment by  the  nominal  trustee  in  the  usual  terms,  may  be  indorsed  on  the 
deed.  If  it  be  as  to  money  in  the  funds,  then,  after  reciting  that  the  Bank  An- 
nuities in  settlement  have  been  transferred  into  the  names  of  the  new  trustees 
&c.say  "  That  this  Indrefurr  witnesseth  that  it  is  hby  covtd  concluded  decld  and 
agd  by  and  betn  the  pties  hto  and  in  parlar  by  and  in  behalf  of  the  sd  {N.  T.) 
that  the  sd  principal  stock  or  sum  of  £  3  per  cent.  &c.  hnbefe  mentd  to  be 
transferred  unto  and  to  be  now  standing  in  the  jt  names  of  the  sd  (0.  and  N.  T.) 
was  so  transferred  unto  them  and  that  they  the  sd  (O.  and  N.  T.)  their  exs  and 
ads  shall  and  will  henceforth  stand  and  be  possessed  of  and  interested  in  the 
same  upon  the  trusts  and  to  and  for  the  ends  &c."  as  above. 
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APPORTIONMENT. 


1.  Definition  and  Application  of  Ap- 

portionment. 

2.  Apportionment  of  Rents. 

3.  Apportionment  of  Contracts. 

4.  Apportionment   of   Conditions   and 

Covenants. 

5.  Apportionment  of  Commons. 


Apportionment  of  Annuities   and 

Dividends. 
Other  periodical  Sums. 
Maintenance  apportionable. 
Interest  on  a  Mortgage  not  so. 
Policies  of  Insurance  not  so. 


Definition  and 
application  of 
apportionment. 


Apportionment 
of  rents. 


Sect.  1.  Apportionment,  or  setting  apart  or  dividing  into  set  por- 
tions for  particular  purposes,  is  applicable  to  several  matters  in  law, — 
as  to  rents,  contracts,  conditions,  covenants,  commons,  annuities,  divi- 
dends, mortgages  and  other  payments,  at  stated  periods.  Some  of  these 
things  are  apportionable  by  act  of  law,  if  not  by  the  act  of  the  party ; 
some,  as  interest  in  mortgages  and  sums  payable  on  policies  of  insu- 
rance, are  not  apportionable  at  all ;  others,  as  annuities,  &c.,  are 
apportionable,  not  at  common  law,  but  by  statute,  see  further,  infra. 

2.  Apportionment  of  rent  is  in  two  ways :  First,  in  respect  to  the 
parties  intitled  to  receive  or  bound  to  pay  the  rent,  see  post,  Cove- 
nants, Leases.  Secondly,  as  to  the  particular  portion  of  time  for 
which  rent  is  payable  after  the  death  of  a  party  or  otherwise. 

By  the  old  rule  of  law,  where  a  tenant  for  life  granted  a  lease  for 
years  payable  half-yearly,  and  died  in  the  interval  before  any  half- 
yearly  payment  became  due,  his  executors  and  administrators  were 
not  intitled  to  the  rent  coming  due,  but  it  fell  into  the  land  (see 
Annuity,  Pref.  sect,  3).  By  the  11  G.  2,  c.  19,  sect.  15,  it  is  pro- 
vided that  where  any  tenant  for  life  dies  before  or  on  the  day  on 
which  any  rent  is  reserved  upon  any  demise  which  determines  at  the 
death  of  such  tenant,  his  executors  or  administrators  may  recover  the 
whole,  or  if  before  the  day,  a  proportion  of  such  rent,  according  to 
the  time  the  tenant  lived,  of  the  last  year,  half-year,  quarter  or  other 
time  in  which  the  rent  was  errowins:  due.  Under  this  statute  it  was 
held  that  the  representatives  of  a  tenant  in  tail  were  intitled  to  appor- 
tionment, 2  B.  C.  C.  662,  and  cases  there  cited,  8  Ves.  311 ;  but 
whether  a  tenant  inir  autre  vie  was  within  the  statute,  appears  not  to 
have  been  settled,  Wyckham  v.  Wyckham,  3  Taunt.  331.  But  now 
by  the  4  &  5  W.  4,  c.  22,  amending  and  extending  the  former  act, 
rents  reserved  on  leases  determining  on  the  death  of  the  person 
making  them,  although  not  strictly  tenant  for  life,  or  on  the  death  of 
tenant  pur  autre  vie,  are  to  be  apportionable  according  to  the  pro- 
visions of  that  Act. 


I 
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3.  As  a  rule,  where  a  contract  is  entire,  it  cannot  be  split,  3  Vin.  Apportionment. 
Abridg.  tit.  Apportionment;   therefore,  where  a  party  agrees   to  Apportionment 
deliver  a  certain  quantity  of  goods  within  a  certain  time,  he  cannot  of  contracis. 
bring  an  action  for  the  amount  of  any  part,  but  must  wait  until  the 

whole  is  delivered,  Waddhajton  v.  Oliver,  2  N.  R.  61,  unless  the 
buyer  consents  to  keep  the  part,  when  the  value  thereof  may  be 
ascertained,  Shipton  v.  Casson,  5  B.  &  C.  378,  recognized  in  Oxen- 
duh  V.  Wethe?'eU,  9  B.  &  C.  386.  So  where  a  party  engages  to  do 
a  specific  work  for  a  specific  sum,  he  must  complete  the  work  before 
he  can  recover  the  sum  agreed  on,  Sinclair  v.  Howies,  9  B.  &  C. 
92 ;  but  where  a  shipwright  enters  into  a  general  engagement  to 
repair  a  ship,  he  may,  on  having  done  a  part,  refuse  to  proceed  until 
he  is  paid  for  the  part  completed,  Roberts  v.  Havelock,  3  B.  &  Ad. 
404,  distinguishing  this  from  the  preceding  case;  so  formerly,  where 
a  party  agreed  with  a  builder  to  build  a  house  according  to  a  given 
plan,  and  deviations  were  afterwards  made,  such  deviations  formerly 
invalidated  the  whole  contract,  and  enabled  the  builder  to  make  his 
own  charges,  without  regard  to  any  contract ;  but  now  he  can  in  such 
case  recover  only  on  a  quantum  meruit  in  respect  of  the  deviations, 
see  ante,  No.  XLVl. ;  so  formerly  shipowners  were  liable  to  the  full 
extent  of  any  loss  or  damage ;  but  now  by  several  statutes  the  lia- 
bility is  limited  to  the  value  of  the  ship  and  the  amount  of  the  freight  J 
and  where  there  are  several  sufferers,  the  compensation  to  them  is 
proportioned  to  their  several  losses,  see  Dig.  p.  iii.  tit.  Shipping. 
Seamen's  wages  are  not  apportionable,  see  Dig.  p.  iii.  tit.  Seamen. 

4.  Conditions,  being  entire,  are  for  the  most  part  not  apportionable  Apportionment 
except  where  they  are  so  by  act  of  law,  see  post,  Leases  ;  so  also  as  to  aQd°(."oven°a°Dts 
covenants  for  title  or  covenants  in  leases,  see  post,  Leases. 

5.  If  a  man  purchase  part  of  the  land,  wherein  common  appendant  Apportionment 
is  to  be  had,  the  common  shall  be  apportioned,  because  it  is  of  com-  of  commons. 
mon  right.  Hob.  235 ;  Tyrringham' s  case,  4  Co.  37;  sed  secus  as  to 

common  appurtenant  or  any  other  common  whatsoever,  1  Inst.  122  a. 

6.  By  sect.  2  of  the  abovementioned  Act,  4  &  5  W.  4,  c.  22,  its  Apportionment 

.  .  .  .  1      ,  •         of  annuities,  &c. 

provisions  are  extended  to  all  rents,  annuities,  and  other  sums  coming 

due  at  fixed  periods,  which  are  to  be  apportioned  in  like  manner. 

This  was  doubtless  intended  to  apply  to  every  case  where  an  annual 

sum  determines  on  the  death  of  the  person  interested,  whether  grantor 

or  grantee;  but  as  it  is  not  stated  in  express  terms,  it  may  be  prudent 

to  insert  the  usual  stipulation  in  an  annuity  deed,  see  infra,  No.  CXX. 

Although  before  this  Act,  there  were  several  periodical  payments  Other  periodi- 

which  were  not  apportionable,  vet  the  case  of  maintenance  for  infants        . 

rr  '  .'  ^  Maintenance, 

was  excepted,  and  it  was  held  in  that  case  that  a  party  was  iiititled  &;c.  apportion- 
able. 
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Apportionment,  to  a  proportional  part  of  his  annuity  for  the  time  between  the  last 
half-yearly  day  of  payment  and  his  attaining  twenty-one,  Weigall  v. 
Brome,  6  Sim.  99,  see  further.  Dig.  p.  ii.  tit.  Apportionment  ;  so 
interest  on  mortgages  was  held  to  be  apportionable  3  but  that  was 
rather  because  interest  on  a  mortgage  is  in  fact  due  from  day  to  day, 
and  therefore  not  properly  a  periodical  payment,  Edwards  v.  War- 
wick (Countess),  2  P.  Wms.  276. 

By  sect.  3  of  the  4  &  5  W.  c.  22,  annual  sums  due  on  policies  of 
assurance  are  not  to  be  apportioned. 


Inlerest  on  a 
mortgage. 


Policies  of  as- 
surance. 


No.  cxx.  No.  CXX. 

Apportionment  of  Annuity. 

And  in  case  the  sd  (grantor  or  grantee,  as  the  case  may  be) 
shd  die  in  the  interval  betn  any  of  the  sd  quarterly  days  of 
paymt,  then  also  a  proportionate  part  of  the  sd  annty  for  the 
time  which  at  the  dece  of  the  sd  (grantor)  shall  have  elapsed  of 
the  quarterly  paymt  growing  due. 


Apportionment  of  Rent  kc,  see  post.  Leases,  also  Index  to 
Precedents. 


APPRENTICESHIP. 


1.  Definition  of  an  Apprentice. 

2.  Statutory  Provisions  as  to  Appren- 

tices. 
Qualification  to  be  an  Apprentice. 

3.  Articles  of  Apprenticeship   by   In- 

denture. 
By  Deed. 


4.  Inrolment  of  Indentures. 

5.  Stamp  Duty  on  Indentures. 
Exemption  of  Parish  Indentures. 
Premium  actually  paid. 

6.  Iifant  cannot  bind  himself. 

7.  Apprenticeship  how  assignable. 


Definition  of 
an  apprentice. 


Sect.  1.  The  word  apprentice,  from  appi'erulre,  to  learn,  signifies 
a  leanier  of  a  trade ;  therefore,  the  covenant  by  the  master  to  teach 
the  other  a  trade,  and  the  latter  was  to  do  nothing  ulterior  to  the 
employment  in  that  trade,  was  held  by  Ld.  Ellenborough  to  be  con- 
tract apprendre;   in  the  true  sense  of  the  word,  it  constituted  an 
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apprenticeship  within  the  meaning  of  the  legislative  expression,  R.  v.    App-entictship. 
Inhah.  of  Rainham,  1  E.  531 ;  Chitt.  on  App.  24. 

2.  By  the  5  Eliz.  c.  4,  all  persons  were  prohibited  from  following  Statutory  pro- 
any  trade,  who  had  not  served  an  apprenticeship  of  seven  years;  but  a'^'°ent?ces° 
this  and  other  regulations  respecting  the  qualifications  of  persons 

intitled  to  take  and  become  apprentices  &c.  have  since  been  repealed ; 
first,  by  the  12  A.  st.  2,  c.  3,  sect.  9,  as  to  distillers  of  brandy  from 
British  malt ;  by  the  17  G.  3,  c.  55,  sect.  5,  as  to  hatters  and  felt- 
makers  ;  and  generally  by  the  54  G.  3,  c.  96,  which  enacts  that  any 
person  may  take  or  become  an  apprentice,  although  not  according 
to  the  provisions  of  the  5  Eliz.  c.  4.  Other  statutes  have  likewise 
been  passed,  relative  to  apprentices  to  particular  trades  and  profes- 
sions. The  42  G.  3,  c.  73 ;  1  &  2  W.  4,  c.  39;  3  &  4  W.  4,  c.  103, 
contain  many  regulations  for  the  purpose  of  preserving  the  health 
and  morals  of  the  children  put  apprentices  to  the  cotton  and  other 
manufactories.  The  43  Eliz.  c.  2  (amended  by  32  G.  3,  c.  5),  and 
still  more  by  56  G.  3,  c.  139,  contains  several  provisions  as  to  the 
binding  out  or  assigning  over  parish  apprentices  to  businesses  in 
general ;  the  4  &  5  W.  4,  c.  35,  repealed  and  re-enacted  with  amend- 
ments by  3  &  4  V.  c.  85  (see  Dig.  p.  ii.  tit.  Chimney-sweepers), 
applies  to  apprentices  put  out  to  chimney-sweepers ;  and  5  &  6  W.  4> 
c.  19,  to  apprentices  put  out  to  the  sea  service.  By  the  55  G.  3,  Qualification  to 
c.  194  and  6  G.  4,  c.  133,  no  person  shall  be  admitted  to  any  examina-  ^^^^  ^^°^  ^' 
tion  for  a  certificate  of  his  qualification  to  act  or  practise  as  an  apo- 
thecaiy,  unless  he  shall  produce  proof  to  the  court  of  examiners  of 
his  having  served  an  apprenticeship  of  not  less  than  five  years  to  an 
apothecary,  or  to  a  member  of  the  Royal  College  of  Surgeons  in 
London,  Edinburgh  or  Dublin,  or  to  a  surgeon  in  his  Majesty's 
army  or  navy.  As  to  articles  of  Clerkship,  see  j)ost,  No.  CXXI. ; 
see  further  Dig.  p.  ii.  tit.  Apothecaries,  Apprentices. 

3.  One  cannot  be  bound  an  apprentice  without  deed,  1  Salk.  68.  Articles  of  ap- 

Bv  the  5  Eliz.  c.  5,  articles  of  apprenticeship  are  required  to  be  prennceship  by 

'  .  indenture, 

indented,  in  the  case  of  apprentices  to  husbandry,  to  owners  of  ships, 

fishers  on  the  seas,  &c. ;  and  by  the  43  Eliz.  c.  2,  also,  in  the  case  of 
apprentices  put  out  by  the  parish ;  by  the  54  G.  3,  c.  46,  indentures 
made  according  to  the  provisions  of  5  Eliz.  c.  4,  which  are  otherwise 
valid,  are  to  be  so,  notwithstanding  the  repeal  of  that  statute.  Al-  By  deed, 
though  the  31  G.  2,  c.  11,  s.  2,  has  dispensed  with  the  necessity  of 
having  the  deed  indented,  it  is  still  necessary  that  the  binding  should 
be  by  deed,  R.  v.  Inhah.  of  Ditchingham,  4  T.  R.  769.  By  the 
8  Anne,  c.  9,  s.  35,  indentures  must  bear  date  the  day  they  are  exe- 
cuted. 

Inrolraent  of 

4.  In  London,  and  some  other  places,  the  indentures  must  be  indentures. 
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Stamp  duty  on 
iDcJentures. 


Exemption  of 
parish  inden- 
tures. 


Apprenticeship,  inrolled  before  the  chamberlain  within  a  year,  and  the  apprentice 
must  be  present  at  the  inrolment  and  acknowledge  them,  Bac.  Abr. 
Mast,  and  Ser.  A.  1  Mod.  271. 

5.  By  the  55  G.  3,  c.  184,  indentures  of  apprenticeship  must  be 
impressed  with  the  following  stamp  duties.  If  the  premium  be  under 
30/.,  1/.;  if  30/.  and  under  50/.,  2/.;  if  50/.  and  under  100/.,  3/.;  if 
100/.  and  under  200/.,  6/. ;  if  200/.  and  under  300/.,  12/. ;  if  300/.  and 
under  400/.,  20/. ;  if  400/.  and  under  500/.,  25/. ;  if  500/.  and  under 
600/.,  30/. ;  if  600/.  and  under  800/.  40/. ;  if  800/.  and  under  1000/., 
50/. ;  if  1000/.  and  upwards,  60/. ;  and  where  there  is  no  premium, 
and  the  instrument  contains  no  more  than  1080  words,  1/. ;  and  if 
above  that  number  of  words,  1/.  15s. ;  and  if  there  be  two  parts  of  the 
indenture,  the  one  shall  bear  the  aboveraentioned  duty,  which  shall 
belong  to  the  apprentice,  and  the  counterpart,  a  duty  of  1/.  15s.  only. 
The  8  Anne,  c.  9,  contains  several  provisions  respecting  the  stamp 
duty  on  indentures,  see  Dig.  p.  ii.  tit.  Apprenticeship  ;  but  these 
have  been  held  to  be  applicable  only  to  original  instruments,  and  not 
to  extend  to  assignments  of  such  instruments.  It.  v.  Ide  {Inhab.)  2 
B.  &  A.  866. 

Indentures  for  placing  out  poor  children  apprentices  ai-e  exempt 
from  all  stamp  duties.  This  exemption  has  been  held  not  to  be  con- 
fined to  mere  compulsory  bindings  under  the  42  Eliz.  c.  2,  but  ex- 
tends to  voluntary  bindings,  provided  the  premium  is  paid  out  of  a 
fund  raised  at  the  public  charge,  It.  v.  St.  Petrox,  4  T.  R.  196 ;  so 
indentures  for  placing  out  poor  children  at  the  charge  of  any  public 
charity  are  by  the  same  Act  exempt  from  stamp  duty ;  and  it  has 
been  held  that  where  a  poor  person  was  bound  apprentice  at  the 
charge  of  a  fund  bequeathed  to  trustees  for  that  purpose,  it  was  not 
necessary  that  the  trustees  should  be  parties  to  the  indentures,  R.  v. 
Quainton,  2  M.  &  S.  338;  and  a  private  agreement  without  the 
knowledge  of  the  trustees  between  the  master  and  a  third  person, 
whereby  the  latter  agreed  to  pay  for  the  clothing  and  washing  of  the 
apprentice,  was  held  not  to  subject  the  indenture  to  the  stamp  duty. 
But  the  fund  must  be  derived  from  a  public  and  not  a  private  charity, 
to  bring  it  within  the  exemption.  It.  v.  St.  Matthew  (Bet/uial 
Green),  Burr.  S.  C.  574;  S.  C.  1  Const.  661;  see  also  R.  v.  Clif- 
ton, Burr.  S.  C.  697;  R.  v.  Takenham,  2  Ad.  &  E.  528;  S.  C.  4 
Nev.  &  Man.  553. 

The  premium  actually  paid  must,  by  the  8  Anne,  c.  9,  s.  39 ;  20 
G.  2,  c.  45,  be  truly  set  forth  in  the  indenture,  or  otherwise  it  is  void ; 
Jackson  v.  Warn'iche,  7  T.  R.  121 ;  but  if  the  sum  paid  be  less  than 
that  inserted,  this  will  not  vitiate  the  articles,  R.  v.  Inhah.  of  Key n- 
skam,  5  E.  309.     But  no  indenture  will,  by  8  Anne,  c.  9,  s.  43,  be 


Premium  ac 
tually  paid. 
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admitted  in  evidence  unless  the  party  producing  the   same  make   Apprenticeship. 
oath  that  tlie  sum  inserted  therein  was  all  that  was  given  or  con- 
tracted for,  see  further,  Dig.  p.  ii.  tit.  Apprenticeship. 

6.  At  common  law,  no  person  under  the  age  of  twenty-one  can  Infant  cannot 
bind  himself,  for  an  infant  can  be  bound  by  no  covenant,  except  by 

the  custom  of  London,  where  an  infant  above  the  age  of  fourteen  may 
bind  himself  to  a  freeman,  and  it  shall  be  as  binding  as  if  he  were  of 
full  age,  2  Roll.  Abr,  305 ;  1  Mod.  271.  An  apprentice  is  considered 
as  freed  from  all  liability  to  serve  after  he  comes  of  age ;  but  as  those 
who  engage  for  the  infant  are  held  to  be  bound  by  the  covenants,  care 
must  be  taken  that  the  period  expire  at  or  before  the  apprentice  at- 
tains the  age  of  twenty-one,  Ex  paj-te  Davis,  5  T.  R.  715 ;  Cuviing 
V.  Hill,  3  B.  &  A.  59.  The  apprentice  must  be  a  party  to  the  in- 
denture, although  put  out  by  the  parent,  2  Salk.  479. 

7.  An  apprenticeship  is  not  assignable  without  the  consent  of  the  Apprenticeship 

how  assignable, 
apprentice,  Hob.  134 ;  Peck's  Case,  1  Salk.  QQ.     By  the  custom  of 

Loudon,  the  executors  of  the  master  are  bound,  in  case  of  his  death, 
to  place  the  apprentice  with  another  master,  Peck's  Case,  %ih.  sup. 
In  cases  where  a  master  die  shortly  after  an  apprentice  has  been 
bound  to  him,  a  court  of  equity  will  decree  that  a  larger  sum  shall  be 
refunded  than  has  been  agreed  to,  1  Yern.  460;  and  where  a  master  be- 
comes bankrupt  it  will  decree,  that  a  proportion  of  the  premium  shall 
be  considered  as  a  debt,  and  proveable  under  the  commission,  although 
there  be  no  agreement  to  that  effect.  Chit.  85 ;  Ex  parte  Sandby,  1 
Atk.  149 ;  see  further.  Dig.  p.  ii,  tit.  Bankrupt.  A  master  is  in- 
titled  to  the  whole  of  the  time  of  the  apprentice,  unless  it  be  otherwise 
covenanted,  Thompson  v.  Havelock,  1  Campb.  527;  see  further,  as 
to  clerkship,  post.  No.  CXXII. 


No.  CXXL  No.  cxxi. 

7-7  f.    ,  .        7  .  Indentures. 

Indentures  oj  Apprenticeship. 

This  (a)  Indenture  made  the  day  ih)  of  in  the  yr  of  Master  cove- 

our  Lord  Betn  {Father)  of  kc.  of  the  one  pt  (c)  {Apprentice)  son 
of  the  sd  {F.)  of  the  second  pt  and  {Master)  of  &c.  of  the  third 
pt  Witnesseth  That  in  conson  of  the  {d)  sum  of  £  to  the  sd 

(a)  When  a  deed  indented  is  necessary,  see  ante,  Pref.  sect.  3. 
(fc)  Respecting  the  date,  ib. 

(c)  As  to  apprentice  being  a  party,  see  atite,  Pref.  sect.  G. 
{d)  As  to  the  stamp  duty,  see  ante,  Pref.  sect.  5. 
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No.  CXXI.     (M.)  in  hand  &c.  pd  the  rect  whof  &c.  he  doth  hby  admit  and 

'    acknge  he  the  sd  (M.)  doth  for  himself  his  exs  and  ads  covt 

promise  and  agree  with  and  to  the  sd  (F.)  to  accept  the  sd  (tI.) 
as  his  apprentice  during  the  term  of  years  in  manner  as  fol- 
lows That  he  the  sd  (M.)  shall  and  will  according  to  the  best 
of  his  power  skill  and  knowledge  (a)  teach  the  sd  (A.)  in  the 
trade  or  business  of      [or  "  profession  of       "]  and  all  and  evy 

And  give  board  thing  relating  thereto   And  also  shall  and  will  durino-  the  sd  terra 

&c.  .  *=  .• 

find  and  provide  the  sd  (A.)  with  good  and  sufficient  diet  lodging 

Apprentice         and  washing  fit  for  an  apprentice  (b)    And  the  sd  (F.)  and  the 

sd  (A.)  for  themselves  severally  and  for  their  sevl  exs  and  ads  do 


serve. 


and  each  of  them  doth  covt  promise  and  agree  with  and  to  the 
sd  (M.)  That  the  sd  (A.)  from  the  date  hereof  during  the  term 
of  yrs  shall  and  will  truly  and  faithfully  serve  the  sd  (M.) 

as  his  apprentice  and  diligently  attend  to  the  sd  business  at  all 
times  his  secrets  keep  and  his  Iful  commands  willingly  obey 
And  shall  not  nor  will  absent  himself  from  his  master's  service 
witht  the  leave  of  the  sd  (31.)  nor  do  nor  knowingly  suffer  any 
damage  to  be  done  to  the  goods  monies  or  or.  things  whicli 
shall  be  delivered  or  put  into  his  custody  or  care  And  shall 
not  embezzle  waste  or  lend  them  to  any  one  witht  his  master's 
consent  nor  play  at  cards  or  or.  unlful  games  nor  haunt  or  fre- 
quent taverns  but  in  all  things  shall  and  will  demean  and  behave 
himself  towards  his  master  as  a  good  and  faithful  apprentice 
Father  agrees  to  ought  (c)  A7id  the  sd  (F.)  doth  hby  furr  agree  that  he  shall 
and  will  at  all  times  during  the  sd  term  provide  the  sd  {A.)  with 
suitable  clothes  both  linen  and  woollen  and  all  or.  necessaries 
In  case  of  except  board  lodging  and  washing    (c?)  And  it  is  hby  decld  and 

pan'of  Iheke     ^S^^  ^Y  ^^^  ^^^^^  ^^^  P^^^^  hereto  That  in  case  the  sd  (M.)  shall 
to  be  repaid.       happen  to  die  in  the  first  or  second  year  from  the  date  hereof 


(a)  Force  of  this  word,  see  ante,  Pref.  sect.  1. 

(i)  If  the  apprenticeship  be  to  a  profession,  as  a  surgeon,  say,  "  And  more- 
over shall  and  will  permit  and  allow  the  sd  (A.)  to  walk  or  attend  on  days 
in  the  week  or  oftener  if  needful  the  hospital  of  at  or  attend  any  other 
lectm'es  upon  medicine,  surgery,  &c."  As  to  the  medical  profession,  see  ante, 
Pref.  sect.  2. 

(c)  As  to  this  clause,  see  ante,  Pref.  sect.  6. 

(d)  As  to  the  death  of  the  master,  and  how  much  of  the  premium  must  be 
refunded,  see  ante,  Pref.  sect.  7. 
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the  exs  and  ads  of  the  sd  (M.)  shall  pay  the  sum  of  £  out     No.  cxxi. 

/•IT  />/»  A       1  T        t       n         1  f  0  Indentures  of. 

of  the  sd  sum  of  £  And  lastly  for  the  true  pertormance  &c.  — 

(Penal  clause,  see  ante,  No.  XLVI.) 


CLERKSHIP  TO  AN  ATTORNEY. 

Qualification    to    be    an  Articled  j   2.  Inrolment  of  Articles. 
Clerk.  I   3.  Stamp  Duty  on  Articles. 

Sect.  ].  By  the  2  G.  2,  c.  23,  no  person  shall  act  as  an  attorney  Qualification  to 
until  he  has  served  a  clerkship  of  five  years  to  the  profession ;  and  ^^^^^.^ 
by  the  22  G.  2,  c.  46,  he  must  continue  and  be  actually  employed  by 
such  attorney  or  solicitor.    If  therefore  he  served  but  a  small  portion 
of  his  time  with  another  attorney  or  solicitor  (not  being  regularly 
assigned  to  him),  it  has  been  held  not  to  be  a  sufficient  serving  under 
articles,  7  T.  R.  456;  unless  that  attorney  be  the  agent  of  the  master, 
and  then  by  a  rule  of  court  of  K.  B.  Tr.  31  G.  3,  he  is  permitted  to 
serve  him  one  year  and  no  longer,  4  T.  R.  379.     By  the  1  &  2  G.  4,  Effect  of  taking 
c.  48,  a  person  who  has  taken  his  degree  at  either  Oxford,  Cambridge  ^   ^i^^^- 
or  Dublin,  is  required  to  be  articled  for  only  three  years  instead  of 
five.     By  3  G.  4,  c.  16,  if  a  clerk,  who  is  articled  for  five  years, 
attend  during  that  time  a  practising  barrister  or  certificated  special 
pleader  for  one  year,  it  shall  be  deemed  a  part  of  his  service. 

2.  By  the  34  G.  3,  c.  14,  articles  of  clerkship  must  be  inrolled  Affidavits  of 
within  six  months  after  the  date,  with  the  affidavit  of  the  due  execu- 
tion at  the  same  time.     See  further,  as  to  articles  of  clerkship.  Affi- 
davits. 

3.  The  stamp  on  articles  of  clerkship  is  120Z.  and  on  the  counter-  Stamp  duty  on 
part,  1/.  155.    See  further,  as  to  clerkship.  Dig.  p.  ii.  tit.  Attornies  ; 

p.  iii.  tit.  Solicitors. 


No.  CXXII.  No.CXXII. 

_,  .  Articles  nf 

Articles  of  CleThsflip.  Clerkship. 

Articles  of  Agreement  Sec.  see  ante,  XLVI.  Betn  (Master)  of 
&c.  gent,  one  of  the  atties  of  her  Majesty's  Courts  of  Q.  B.  and 
C.  P.  at  Westminster  and  solicitor  in  the  High  Court  of  Chancery  ^ 

of  the  one  pt  and  (^Father)  of  &c.  and  {Clerk)  son  of  the  sd  (F.) 
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No.  CXXII.    of  the  or.  pt   Witness  That  the  sd  (C.)  of  his  own  free  will  and 
Clerkship.      ^J  and  with  the  consent  and  approbation  of  the  sd  (F.)  his 


„,   ,  ,    father  hath  put  placed  and  bound  himself  and  by  these  prests 

Clerk  covenants  ^  -i  j  r 

to  serve.  doth  put  Scc.  himself  clerk  to  the  sd  {31.)  to  serve  him  from  the 

day  of  the  date  hereof  for  and  during  and  until  the  full  end  and 
term  of  five  years  from  hence  next  ensuing  and  fully  to  be  com- 
plete and  ended  And  the  sd  (F.)  doth  for  himself  his  exs  and 
ads  covt  promise  and  agree  with  and  to  the  sd  (31.)  his  exs  ads 
and  ass  in  manner  following  that  is  to  say  That  the  sd  (C.)  shall 
and  will  well  and  faithfully  sei-ve  the  sd  {31.)  as  his  clerk  in  the 
profession  of  an  attorney  at  law  and  solicitor  in  Chancery  from 
the  day  of  the  date  hereof  for  and  during  the  sd  term  of  five 
yrs  and  that  he  the  sd  (C)  shall  not  at  any  time  during  the  sd 

Not  to  destroy  term  of  five  yrs  cancel  obliterate  spoil  destroy  waste  embezzle 
*  spend  or  make  away  with  any  of  the  books  papers  writings 
monies  stamps  or  other  property  of  the  sd  {31.)  his  exs  ads  or  I 
ass  or  any  of  his  clients  or  employers  which  shall  be  deposited 
in  his  hands  or  intrusted  to  his  custody  or  posson  or  to  the  care 
custody  or  posson  of  the  sd  (C.)  and  that  in  case  the  sd  (C.) 
shall  act  contrary  to  the  last  mentioned  covt  or  if  he  the  sd 
{31.)  his  exs  ads  or  ass  shall  sustain  or  suffer  any  loss  damage 
or  prejudice  by  the  misbehaviour  or  neglect  of  the  sd  (C)  he 

Father  to  make    the  sd  {F.)  his  exs  or  ads  shall  make  good  and  reimburse  him 

mage.  the  sd  {M.)  the  amount  and  value  thof    And  furr  that  he  the 

sd  (C.)  shall  and  will  from  time  to  time  and  at  all  times  during 
the  sd  term  of  five  yrs  keep  the  secrets  of  the  sd  {31.)  and 
readily  and  cheerfully  obey  and  exte  his  Iful  and  reasonable 
commands  and  shall  not  depart  or  absent  himself  from  the  ser- 
vice or  employ  of  the  sd  {31.)  during  the  sd  term  witht  his  con- 
sent first  obtained  but  shall  from  time  to  time  and  at  all  times 
during  the  sd  term  conduct  himself  with  all  due  diligence  ho- 
nesty sobriety  and  temperance  And  that  he  the  sd  {F.)  his  exs 
and  ads  shall  and  will  at  all  times  durino-  the  sd  term  at  his  and 
their  proper  costs  and  chas  find  and  provide  the  sd  (C)  with  all 
and  all  manner  of  necessary  and  becoming  apparel  and  washing 
and  also  physic  and  medical  advice  and  nursing  in  case  of  sick- 
ness Ajid  the  sd  (C.)  doth  hby  for  himself  and  on  his  part 
consent  and  agree  to  and  with  the  sd  {31.)  his  exs  ads  and  ass 
that  he  the  sd  (C.)  shall  and  will  truly  and  honestly  serve  the 
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sd  {M.)  at  all  times  for  and  during  the  sd  term  as  a  faithful     jsfo.  cxxil. 
clerk  ought  to  do  in  all  things  whatsr  in  the  manner  above       c'lerhhi"'^ 
specified     In  conson  whof  and  of  the  sum  of  £       of  Iful  &;c.  by  „ 

•^     Master  oove- 

the  sd  (F.)  to  the  sd  (M.)  in  hand  &c.  he  the  sd  (M.)  for  him-  nants  to  take 
self  his  hrs  exs  and  ads  doth  hby  covt  promise  and  agree  with 
and  to  the  sd  (F.)   That  he  the  sd  {M.)  shall  and  will  accept 
and  take  the  sd  (C)  as  his  clerk  and  find  and  provide  him  with 
board  and  lodging  And  also  shall  and  will  instruct  the  sd  (C)  To  provide  Iiim 
in  the  knowledge  and  practice  of  the  law  in  the  Cts  at  Westr  as  i^dginrYnd  in- 
an  atty  and  solicitor  in  such  manner  as  he  the  sd  (M.)  now  structioa. 
practises  and  professes  the  same     And  also  shall  and  will  at  To  procure  his 
the  expiration  of  the  sd  term  use  his  best  endeavours  at  the  re-  ^'^""'"ance  as 

i^  an  attorney,  at 

ouest  costs  and  chas  of  the  sd  (F.)  and  (C.)  or  either  of  them  the  expiration  of 
'■  .  .  the  clerkship, 

to  cause  and  procure  him  the  sd  (C)  to  be  admitted  and  sworn 

an  attorney  of  her  Majesty's  sd  Courts  of  Q.  B.  and  C.  P.  or 

either  of  them  or  any  other  of  her  Majesty's  courts  of  law  or 

equity  provided  he  the  sd  (C)  shall  have  well  and  faithfully 

served  his  sd  intended  clkshp     In  witness  &c.  see  No.  XLVI. 


No.  CXXIII.  No,  cxxiii. 

Assignment, 

Assignment  of  an  Apprenticeship.  ^  pprentice). 

1.  How  assignable.  I     3.  Stamp-duty  on  Assignment. 

2.  What  necessary  on  Assignment.  \ 


Sect.  1.  An  apprenticeship,  being  a  personal  trust,  is  not  assign-  How  assign- 
able at  common  law  at  the  will  of  the  master,  Coventry  v.  WoodhaU,  *'^'®' 
Hob.  134;  therefore  an  award  that  an  apprentice  should  be  assigned 
has  been  held  to  be  void,  Home  v.  Blake,  2  Str.  1267 ;  see  further 
ante^  Pref.  sect.  7 ;  Dig.  p.  ii.  tit.  Apprenticeship,  p.  98,  n.  (?')  ; 
also  ante,  No.  L. 

2.  By  the  custom  of  London,  an  apprentice,  when  he  is  assigned  what  necessary 
over,  must  attend  at  the  Chamberlain's  Office,  and  the  master  must  °°  asMgnment. 
take  his  freedom  with  him.     If  the  assignment  is  not  passed  at  the 

office,  it  is  void.     If  an  apprentice  be  assigned  by  the  representative 
of  a  deceased  master,  probate  of  administration  must  be  produced. 

3.  The  55  Geo.  3,  c.  184,  imposes  the  same  ad  valorem,  duty  on  Stamp  duty  on 
the  assignment  of  an  apprentice  (not  turned  over  by  the  parish),  ^^^'S'"" 

VOL.  I.  U 
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No.  CXXIII. 

Assignment, 
(^Appretitice). 


Recital  of  in- 
denture of 
apprenticeship. 


Of  agreement 
to  assign  ap- 
prentice. 


Assignment. 


New  master 
agrees  to  per- 
form the  cove- 
nants of  tlie 
indenture. 


where  there  shall  be  a  valuable  consideration  given,  as  was  charged 
on  the  original  indenture  ;  where  there  is  no  new  consideration,  the 
usual  stamp  of  11.,  or  if  the  indenture  contain  more  than  1080  words, 
1/.  155.  Where  there  are  two  parts,  each  part  is  charged  with  the 
same  duty,  when  it  does  not  exceed  thirty-five  shillings  ;  and  when 
it  does,  then  one  part  is  charged  with  the  ad  valorem  duty,  and  the 
counterpart  with  1/.  15s.  The  part  bearing  the  ad  valorem  duty  to 
be  kept  by  the  former  master  or  mistress,  or  the  apprentice,  and  the 
counterpart  by  the  new  master  or  mistress.  An  agreement  to  assign 
an  apprentice  from  one  master  to  another,  must,  by  23  G.  3,  c.  58,  be 
stamped  as  an  agreement,  R.  v.  St.  PaiiVs,  Bedford,  6  T.  R.  452. 

'i'his  Indenture  made  &c.  see  ante.  No.  LXXXV.  Betn  {mas- 
ter) of  &c.  and  {apprentice)  of  the  one  pt  and  {new  master)  of 
&c.  of  the  or.  pt  Whas  {A.)  son  of  A.  B.  of  &c.  by  indre  bear- 
ing date  &c.  and  made  betn  &c.  was  duly  bd  to  the  sd  {M.)  for 
the  term  of  yrs  commencing  from  the  date  thof  as  by  the 

sd  indre  wall  more  fully  appear  And  whas  it  hath  been  agd 
that  the  sd  {A.)  shall  serve  out  the  remr  of  his  term  of  apptshp 
with  the  sd  {N.  M.)  and  be  by  him  fully  taught  and  instructed 
in  the  trade  business  and  manual  occupation  of  and  the 

sd  {M.)  hath  thereupon  agd  to  assign  the  sd  {A.)  as  hnaftr  is 
mentd  Now  Sec.  in  conson  of  the  agrt  and  or.  good  causes  and 
consons  him  the  sd  (M.)  thereunto  moving  He  the  sd  (M.) 
Hath  granted  bargained  sold  assigned  and  set  over  and  Doth 
hby  grant  &c.  unto  the  sd  (iV^.  M.)  All  such  right  title  duty 
term  of  yrs  yet  to  come  and  unexpired  service  and  demand 
whatsr  which  he  the  sd  {M)  hath  in  or  to  the  sd  {A.)  by  virtue 
of  the  sd  indre  of  apptshp  or  orwMse  To  Have  and  to  Hold  all 
such  right  title  duty  term  of  yrs  yet  to  come  and  unexpired 
service  and  demand  whatsr  hby  assd  unto  the  sd  (iV".  31.)  his 
exs  ads  and  ass  from  henceforth  for  and  during  all  the  residue 
and  remr  yet  to  come  and  unexpired  of  the  sd  apptshp  or  term 
of  yrs  as  afd  in  as  ample  and  beneficial  a  manner  as  he 

the  sd  (M.)  might  or  could  have  had  or  enjoyed  the  same  if 
these  prests  had  not  been  made  Under  and  subject  nevss  to 
the  Govts  and  agts  in  the  sd  in  pt  recited  indre  on  the  pt  and 
behalf  of  the  sd  (iV.  M.)  to  be  done  and  performed  And  the 
sd  {JV.  M.)  for  himself  &;c.  hby  covt  &c.  that  he  the  sd  {N.  M.) 
his  exs  &c.  shall  and  will  well  and  truly  observe  perform  fulfil 
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and  keep  the  covts  and  aets  in  the  sd  in  pt  recited  indre  of   No.  CXXIII. 

^  o  i.  Assignment, 

apptshp  on  the  pt  and  behalf  of  the  sd  (M.)  to  be  done  and  per-    (Apprentice). 
formed     And  the  sd  (A.)  Doth  hby  covt  with  and  to  the  sd  Apprentice 
(N.  M.)  that  he  the  sd  (A.)  shall  and  will  at  all  times  dm'ing  coven  nts  to 

*■  ^       '  "   serve  new  mas- 

the  residue  of  the  sd  term  of  yrs  now  to  come  and  unex-  ter. 

pired  well  and  truly  serve  the  sd  {N.  M.)  as  an  apprentice  in  the 
sd  trade  or  business  of  in  like  manner  in  all  respects  as 

he  has  been  bounden  to  do  by  the  hnbefe  in  pt  recited  indre 
In  witness  &c.  see  antey  No.  XLVI. 


No.  CXXIV. 

No.  CXXIV. 
Assignment  of  Articles  of  Clerkship.  Clerkship. 

1.   When  Articles  may  he  assigned.  I    2.  Stamp-duty  on  Assignment. 

Effect  of  Assignment.  I 

Sect.  1.  If  the  master  die,  or  discontinue  practice,  or  the  contract  When  articles 
be  cancelled  by  consent  of  parties,  or  the  clerk  be  discharged  by  rule  ^g^g/  ^^' 
of  court,  the  22  G.  2,  c.  46,  authorizes  an  assignment  of  the  clerk  to 
another  master  for  the  remainder  of  the  term ;  but  if  the  assignment  Effect  of  assign- 
be  made  by  the  executors  of  a  deceased  master,  and  any  interval  elapse  ^^^  ' 
between  the  decease  of  the  old  and  the  assignment  to  the  new  master^ 
the  clerk  will  not  be  admitted  until  he  has  served  out  the  whole  of  the 
time  with  the  new  master,  2  Chitt.  Rep.  61.     (As  to  the  affidavit  of 
the  execution  of  the  assignment,  see  Affidavits.) 

2.  Such  an  assignment  requires  a  stamp  of  1/.  15s.  and  the  same  Stamp  duty  on 
J    ^     ^      ,1  ,  ,  assignment. 

duty  for  the  counterpaj-t.  ° 

This  Indre  made  (fee.  see  ante,  No.  LXXXV.  Betn  {old  mas- 
ter) of  (fee.  of  the  first  pt  (clerk)  nephew  of  (fee.  of  the  second  pt 
and  (new  master)  of  (fee.  of  the  third  pt  Whas  (recite  articles 
of  clerkship)  Now  (fee.  in  conson  of  the  sd  covts  on  the  pt  and 
behalf  of  the  (N.  M.)  hnaftr  mentd  he  the  sd  (O.  M.)  at  the  re- 
quest and  by  and  with  the  consent  and  approbation  of  the  sd 
(C.)  testified  by  his  being  a  pty  to  and  exting  these  prests 
Hath  assd  transferred  and  set  over  and  by  (fee.  Doth  assign  (fee.  Assignment. 
unto  the  sd  (N.  M.)  his  exs  (fee.  as  well  the  sd  recited  articles 
and  all  bent  whatsr  to  be  had  or  made  thof  as  also  all  the  right 
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No.  CXXIV.  int  property  profit  advantage  claim  and  demand  whatsr  or 
iafrk2?p)'.  liowsr  to  arise  be  had  or  made  to  him  the  sd  (O,  M.)  from 
henceforth  of  the  service  of  the  sd  (C)  dm'ing  the  now  residue 
of  the  sd  term  of  yrs  by  force  or  virtue  of  the  sd  recited 

articles  or  orw^ise  hovi^sr  And  he  the  sd  {N.  M.)  for  himself  &c. 
doth  hby  covt  &c.  with  the  said  (O,  M.)  in  manner  &c.  That  he 
the  sd  {N.  M.)  shall  and  will  at  all  times  during  the  sd  residue 
of  &c.  in  the  best  manner  he  can  instruct  the  sd  (C)  as  his  elk 

Covenant  from  in  the  business  practised  &c.  And  also  that  he  the  sd  {N.  M.) 
his  &c.  shall  and  will  from  the  day  of  the  date  hereof  at  his  and 
their  own  costs  and  charges  find  allow  and  provide  the  sd  (C) 
in  competent  and  sufficient  meat  &c.  and  thereof  and  therefrom 
save  harmless  and  indemnified  the  sd  (O.  M.)  his  &c.  And  also 
shall  and  wnll  pay  to  the  sd  ( C.)  during  the  last  yrs  of  the 

sd  term  the  yrly  sum  of  £  for  and  towards  his  expenses  in 

providing  clothes  &c.  And  each  of  them  the  sd  (O.)  and  {JV.  M.) 
doth  hby  sevlly  covt  with  the  sd  (C.\  that  they  the  sd  (O.)  and 
{N.  M.)  at  the  request  cost  and  chas  of  the  sd  (C)  at  any  time 
after  the  expiration  of  the  sd  term  of  yrs  shall  and  will 

sevlly  certify  the  respive  times  of  service  of  him  the  sd  ( C.)  with 
them  the  sd  (O.)  and  {N.  M.)  and  also  at  his  request  &c.  do 
any  or.  Iful  act  for  getting  him  to  be  admitted  an  atty  &c.  which 
shall  be  adjudged  necessary  for  that  purpose  In  witness  &c. 
see  ante,  No.  XLVI. 


ARBITRATION. 


1.  Submission,  how  made. 

By  Parol. 
By  Deed. 
By  Bond. 

2.  Parties  to  the  Submission. 

3.  Form  of  an  Agreement  to  refer  to 

Arbitration. 

4.  What  matters  may  be  referred. 

5.  Extent  of  Submission. 

6.  Power  of  examining  on  Oath  given 

to  Arbitrators. 


7.  Time  of  making  the  Award. 

8.  Submission  void,  or  revoked. 

9.  Publication  of  an  Award. 

10.  Costs  of  Reference. 

11.  Arbitrators,  who  may  be  Umpire. 

12.  P7-oceedings  of  Arbitrators. 

13.  Requisites  of  an  Award. 

14.  Award  by  Parol  or  by  Deed. 

15.  Delivery  of  an  Award. 

16.  Performance  of  an  Award. 

17.  Stamp  duty. 


Submission, 
how  made. 


Sect.  1.  An  agreement  to  refer  any  matter  in  dispute,  commonly 
called  a  submission,  may  either  be  purely  by  the  act  of  the  parties 
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themselves,  or  it  may  be  by  the  interposition  of  a  court  of  law.     In      Arbitruii,m. 

the  former  case  the  submission  may  be  by  parol,  but  in  the  latter  case  gy  ^,^^0}. 

it  appears  that  a  submission,  unless  in  writing,  cannot,  by  the  9th  and  By  deed. 

10th  Will.  3,  c.  15,  be  made  a  rule  of  court,  Sammn-ays  v.  Elderley, 

2  Mod.  73 ;  7  Yes.  419 ;  Ansel  v.  Evans,  7  T.  R.  1 ;  see  further  Dig. 

p.  ii.  tit.  Arbitration.     When  the  submission  is  in  writing,  it  usually 

is  with  mutual  covenants,  under  a  penalty ;  sometimes  by  indenture 

or  deed  poll,  or  by  bond,  each  party  executing  an  obligation  to  the  ^^  ^°"°- 

other,  8  Co.  80 ;  Sammivays  v.  Elderley,  2  Mod.  73. 

2.  Every  one  who  is  capable  of  making  a  disposition  of  his  pro-  Parties  to  the 
perty,  or  a  release  of  his  right,  may  be  a  party  to  a  reference,  but  not 

such  as  are  under  any  natural  or  civil  disability,  as  femes  coverts, 
infants,  &c.  (see  Agreements,  Pref.  sect.  2.)  A  married  woman 
may,  however,  be  made  a  party  to  a  submission  in  any  matter  affect- 
ing her  separate  property,  Stra.  351 ;  Bateman  v.  Countess  of  Ross, 
Dow.  235.  Those  only  who  are  parties  to  the  submission  shall  be 
bound  by  it,  2  Mod.  228.  But  a  man  is  bound  by  an  award  to  which 
he  submits  for  another,  as  a  husband  for  his  wife,  Sty.  351 ;  a  guar- 
dian for  an  infant,  Latcli,  207  ;  or  one  of  many  partners  for  the  rest, 
2  Mod.  228.  An  attorney  may  submit  to  arbitration  for  his  client, 
Cayhill  v.  Fitzgerald,  1  Wils.  28,  58 ;  but  a  submission  by  bond 
binds  himself,  12  Mod.  129. 

3.  At  common  law,  where  a  cause  was  depending,  the  submission  Force  of  an 
might  be  made  a  rule  of  court  before  the  trial.     The  9  &  10  Will.  3  ^eter  toarbi- 
extends  this  privilege  to  parties  where  no  action  has  been  brought,  tratiou. 
Caldw.  Arbit.  17  ;  see  also  Dig.  p.  ii.  tit.  Arbitration.     As  to  the 

effect  of  an  agreement  or  covenant  to  refer  to  arbitrators,  it  was 
formerly  held,  that  such  a  reference  was  an  implied  stay  of  proceed- 
ings in  a  court  of  law,  1  Mod.  24 ;  but  it  was  afterwards  determined 
by  a  rule  of  court,  that  no  reference  of  a  cause  depending  in  the 
King's  Bench  should  stay  proceedings,  unless  it  was  expressed  in 
the  rule  of  reference  to  be  agreed,  that  proceedings  in  this  court 
should  be  stayed,  2  Ld.  Raymd.  789 ;  so  likewise  if  no  step  has  been 
taken  towards  a  reference,  a  mere  agreement  to  refer  will  be  no  bar 
to  an  action,  KUIy.  HolUster,  1  Wils.  129;  and  it  has  been  fre- 
quently held,  that  such  an  agreement  will  not  oust  the  courts  of  law 
or  equity  of  their  jurisdiction,  Thompson  v.  Charnoch,  8  T.  R.  139; 
Street  v.  R'njhy,  6  Ves.  818 :  and  an  action  is  not  maintainable  on  a 
covenant  to  refer  disputes  to  arbitration,  Tattersall  v.  Groote,  2  B. 
&  P.  131 ;  and  even  if  it  be  expressly  stipulated  in  the  agreement, 
that  there  shall  be  no  action  or  suit  at  law  or  in  equity,  it  seems  that 
a  court  of  equity  will  not,  except  in  particular  cases,  enforce  specific 
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Arbitration. 


What  matters 
may  be  referred. 


Extent  of  sub- 
mission. 


Power  of  ex- 
amining on 
oath  given  to 
arbitrators. 


Time  of  making 
the  award . 


Submission  void 
or  revoked. 


performance  of  such  an  agreement,  Waters  v.  Taylor,  15  Ves.  10; 
Gourlay  v.  D.  of  Somerset,  19  Ves.  430. 

4.  The  proper  matters  for  arbitration  are  penal  wrongs  and  uncer- 
tain obligations,  as  trespasses,  reckonings,  and  the  like,  9  Co.  78. 
Things  in  the  realty  may  be  submitted ;  for  although  no  freehold  can 
pass  by  the  award,  arbitrators  may  award  that  lands  shall  be  con- 
veyed, or  that  one  party  shall  give  the  other  a  bond  for  quiet  enjoy- 
ment and  the  like,  Dy.  242 ;  Bac.  Ab,  tit.  Award,  [A]. 

5.  The  extent  of  the  submission  may  be  various,  according  to  the 
pleasure  of  the  parties,  as  of  one  particular  matter  only,  or  of  many  or 
every  subject  of  litigation  between  them,  which  ought  to  be  carefully 
expressed  in  the  submission,  to  avoid  ambiguity.  A  submission  "  of 
all  matters  in  difference  between  the  parties  in  the  cause,"  and  one 
"  of  all  matters  in  difference  in  the  cause  between  the  parties,"  is  not 
the  same  thing.  By  the  former  mode  of  expression,  the  submission 
is  not  confined  to  the  subject  matter  of  the  particular  action,  as  it  is 
by  the  latter,  Malcolm  v.  Fullarton,  2  T.  R.  45. 

6.  It  is  usual  to  vest  in  the  arbitrators  a  power  of  examining  the 
parties  and  their  M^itnesses  upon  oath,  but  if  it  were  not  a  part  of  the 
agreement,  the  Court  could  give  them  the  authority  to  examine  upon 
oath  ;  and  the  parties  submitting  could  not  authorize  the  arbitrators 
or  any  other  person  to  administer  the  oath,  for  an  extra-judicial  oath 
is  not  binding  so  as  to  incur  the  penalty  of  perjury.  Now  by  the 
3&  4  Will.  4,  c.  42,  s.  39,  the  arbitrators  are  empowered  to  administer 
an  oath  or  take  an  affirmation  in  all  cases :  so  likewise  by  s.  40  of  the 
same  statute,  arbitrators  are  empowered  to  compel  the  attendance  of 
witnesses,  whether  the  submission  be  by  order  of  court  or  by  private 
agreement. 

7.  It  is  proper  to  fix  the  time  within  which  the  arbitrators  shall 
pronounce  their  award ;  but  where  the  submission  limits  no  time,  it 
shall  be  understood  to  be  made  within  convenient  time.  If  by  the 
terms  of  the  submission  the  arbitrator  be  enabled,  as  he  frequently  is, 
to  enlarge  the  time  for  making  his  award,  he  may  enlarge  it  more 
than  once,  Barrett  v.  Parry,  4  Taunt.  658. 

8.  The  submission  in  general  becomes  void  by  the  death  of  either 
of  the  parties.  Potts  v.  Ward,  1  Marsh.  366 ;  and  may  also  be  re- 
voked by  either  party  previous  to  the  award  being  made  and  deli- 
vered, Clapham  v.  Hiyham,  7  B.  Moore,  403;  S.  C.  1  Bing.  87. 
If  the  submission  be  by  parol,  the  revocation  may  be  by  parol  also, 
2  Keb.  64 ;  but  where  the  submission  is  by  deed,  the  revocation  must 
be  of  as  high  a  nature  as  the  submission,  8  Co.  80  b ;  Milne  v.  Great- 
rix,  7  E.  607 ;  and  where  the  submission  is  made  a  ride  of  court,  it 
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cannot,  by  3  &  4  W.  4,  c.  42,  s.  39,  be  revoked  without  leave  of  the  Arbitration- 
court.  There  may  also  be  a  virtual  as  well  as  an  express  revocation ; 
as  if  a.  f 67)16  sol6  submit  to  arbiti-ation,  and  marry  before  the  award  is 
delivered,  the  marriage  is  in  effect  a  revocation,  2  Keb.  8, 65.  In  all 
cases  of  revocation  where  the  submission  is  by  bond,  the  bond  is  for- 
feited, 1  Brownl.  62. 

9.  It  is  usual  to  insert  in  the  submission  the  words  "  so  as  the  ar-  Publication  of 
bitrator  shall  make  and  publish  his  award  ;"  but  the  term  "  publish" 

does  not  imply  a  formal  notification  of  the  award  to  the  parties,  imless 
there  be  an  express  proviso  to  that  effect,  Musselhrook  v.  Dunkiii,  9 
Bing.  605;  S.  C.  2  M.  &  Sc.  740;  1  D.  P.  C.  722. 

10.  Arbitrators  cannot  award  the  costs  of  reference,  unless  such  Costs  of  refer- 

6nC6* 

power  be  given  to  them  for  that  purpose  in  the  submission,  1  Cowp. 
127;  Whitehead  r.  Firth, 12  E.  166;  and  therefore  where  it  is  agreed 
that  all  the  costs  shall  abide  the  event  of  the  award,  the  arbitrator 
can  make  no  awai'd  respecting  the  costs,  Boodle  v.  Davis,  4  Nev.  & 
Man.  788.  If  no  direction  be  given  respecting  the  costs  of  the  award, 
they  are  to  be  paid  by  both  parties  equally.  Grove  v.  Cox,  1  Taunt. 
165 ;  Hullock  on  Costs,  424.  The  safer  and  more  usual  way  is  to 
provide  in  the  submission,  that  the  costs  shall  be  in  the  discretion  of 
the  arbitrator,  Tidd's  Pract.  825. 

11.  As  an  arbitrator  is  appointed  at  the  discretion  of  the  parties,  Arbitrators,  who 
any  one  whom  the  law  supposes  free,  and  capable  of  judging,  may  be 

chosen,  even  although  he  may  be  an  interested  party  himself,  or  re- 
lated to  the  opposite  party.  Comb.  218,  unless  his  interest  in  the  sub- 
ject of  reference  or  connexion  with  the  opposite  party  was  unknown 
at  the  time,  2  Vern.  251.  Where  there  are  two  arbitrators  only,  and  Umpire, 
they  cannot  agree,  it  is  usual  to  provide  that  a  third  person  should  be 
chosen,  who  is  called  the  umpire,  whose  nomination  is  either  made 
by  the  parties  themselves  at  the  time  of  the  submission,  or  left  to  the 
discretion  of  the  arbitrators.  In  this  latter  case  it  has  been  held,  that 
if  the  arbitrators  elected  one  who  refused  to  accept  the  office,  they 
could  not  elect  another,  1  Ld.  Raymd.  222 ;  but  the  better  opinion 
appears  to  be,  that  the  arbitrators  in  such  case  have  the  power  of 
election,  Com.  Dig.  Arbit.  [F.]  It  may,  however,  be  safer  to  provide 
against  such  an  event  by  express  stipulation.  The  appointment  of  an 
umpire  is  mostly  under  hand  only,  and  in  that  case  does  not  require 
any  stamp,  Routledge  v.  Thornton,  4  Taunt.  704. 

12.  Arbitrators  cannot  reserve  to  themselves  an  authority  to  decide  Proreedings  of 
at  a  future  period  any  point  relating  to  the  matter  referred  to  them, 

Palm.  145;  12  Mod.  139.  Nor  can  they  delegate  their  authority 
to  others,  2  Atk.  504;  but  where  arbitrators  award  the  substance  of 
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Arbitration,  a  thing  to  be  done,  they  may  refer  it  to  others  who  are  competent  to 
settle  the  manner  in  which  it  shall  be  put  into  execution,  ib.  501, 
Emery  v.  Wase,  5  Ves.  846.  Likewise  arbitrators  deriving  their  au- 
thority from  the  submission,  their  decision  must  not  extend  to  persons 
and  things  beyond  the  scope  of  the  submission,  2  Mod.  309.  In  any 
case  of  flagrant  misconduct  on  the  part  of  an  arbitrator,  the  injured 
party  may  maintain  an  action  against  him  to  recover  a  compensation 
in  damages,  2  Wils.  148 ;  or  file  a  bill  against  him  in  equity,  Lons- 
dale V.  Littledale,  2  Ves.  Jun.  453. 
Requisites  of  an      13.  As  to  the  requisites  of  an  award,  see  post,  Award. 

^^'^'  ■  14.  An  award  may  be  either  by  parol  or  bv  deed,  1  Salk.  75.     If 

Award  by  parol  ,,  „.  ,..,  -",  iiii 

or  by  deed.         by  the  terms  oi  the  submission  the  award  must  be  under  the  hands 

and  seals  of  the  arbitrators,  sealing  only  is  not  sufficient.  Palm.  109. 

Delivery  of  an        15.  An  award  takes  effect  from  the  time  of  delivery,  not  from  the 
"  ^  '  day  of  the  date,  3  Bulstr.  313.     If  an  award  be  ready  for  delivery  on 

a  certain  day,  fixed  in  the  submission,  it  is  sufficient,  although  no  de- 
livery be  made,  Brown  v.  Vawser,  4  E.  584. 

Performance  of  16.  Where  parties  bind  themselves  jointly  and  severally  to  perform 
an  award,  and  two  or  more  parties  on  one  side  be  ordered  to  pay  any 
sum  of  money,  or  do  any  particular  act,  each  is  answerable  for  the 
obedience  of  the  others,  Mansell  v.  Burridge,  7  T.  R.  352.  If  no  time 
be  limited  for  the  performance  of  what  is  directed  to  be  done,  it  must 
be  performed  within  a  reasonable  time,  Jenk.  136.  If  a  thing  is  awarded 
to  be  done  within  a  certain  day  after  the  date  of  the  award,  and  it  has 
no  date,  the  day  of  delivery  must  be  adopted  in  its  place,  Armit  v. 
Breame,  Ld.  Raymd.  1076.  Executors  must  obey  the  directions  of 
an  award,  although  not  named  in  it,  2  Vent.  249.  Where  the  sub- 
mission is  the  mere  act  of  the  party,  whether  by  parol  or  by  obliga- 
tion, performance  may  be  enforced  by  an  action  upon  the  award  or 
the  submission,  1  Leon.  72 ;  1  Ld.  Raymd.  122.  If  the  submission 
be  made  a  rule  of  court,  non-performance  is  a  contempt,  and  obedience 
to  it  may  be  enforced  by  attachment,  otherwise  the  pai-ty  may  have 
his  remedy  by  action,  1  Saund.  326;  Stra.  695;  Tidd's  Pract.  834. 
When  the  payment  of  money  only  is  awarded,  application  ought  to 
be  made  to  a  court  of  law  for  enforcing  payment;  but  where  any 
thing  is  directed  to  be  done  in  specie,  as  to  convey  an  estate,  a  bill 
in  equity  for  specific  performance  will  lie,  Hcdl  v.  Hardy,  3  P.  Wms. 
187. 

Stamp  duty.  17.  As  to  the  stamp  duty  on  the  arbitration  bond,  see  post,  Bond; 

on  awards,  see  j)ost,  Award. 

See  further  as  to  Arbitration,  Kyd  on  the  Law  of  Awards;  Watson 
on  Arbitration  and  Awards;  and  Caldwell  on  Arbitration. 
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No.  CXXV.  No.  cxxv. 

Agreement  to 

Agreement  to  refer  Disputes  to  Arbitration.  rejer^iisputes.^ 

Obs.  This  requires  an  agreement  stamp,  if  under  hand  only.  AVhere 
several  persons  enter  into  an  agreement  to  refer  a  matter  to  arbitra- 
tion, such  agreement  and  the  award  require  each  but  one  stamp. 
Goodson  V.  Forbes,  6  Taunt.  171 ;  S.  C.  1  Marsh.  525. 

Articles  of  (a)  Agreement  (fee.  see  ante,  No.  XLVI.  Betn  A.  B. 
of  &c.  of  the  one  pt  and  C.  D.  of  «fec.  of  the  or.  pt     Whas  dis-  Recital  of  dis- 
putes have  arisen  betn  the  sd  pties  hto  touching  the  several  ^ 
riohts  titles  claims  and  demands  as  well  of  in  and  to  a  certain 

c? 

messe  or  tent  situated  (fee.  as  of  in  and  to  a  certain  pew  made  by 
the  sd  A.  B.  and  situated  (fee.  Now  Therefore  for  the  final  ending  Agreement  to 
all  such  questions  and  disputes  it  is  hereby  covtd  by  and  betn  ajbi^ratma!^^ '" 
the  sd  pties  {h)  that  the  rights  titles  claims  and  demands  of  the 
sd  A.  B,  of  in  to  and  out  of  the  same  preses  or  any  pt  thof  shall 
be  and  are  hby  referred  to  the  arbitration  and  final  determina- 
tion oi  {arbitrators)     And  the  award  of  the  sd  {A.)  if  made  in  Delivery  of 
writing  under  their  hands  (c)  and  seals  ready  (c)  to  be  delivered 
on  or  before  the  (c)  day  of  now  next  shall  be  bind- 

ing and  conclusive  on  all  the  pties  And  that  for  the  better  en-  Reference  to  be 
forcing  the  performance  and  observance  of  such  award  tbe  re-  pomt. 
ference  shall  be  made  a(c?)  rule  of  her  Maj.  Ct.  of  Q.  B.  at 
Westr     And  fiirr  That  the  sd  pties  hto  and  each  and  eveiy  of  Parties  to  pro- 

...,.,.       duce  deeds,  &c. 
them  shall  and  will  produce  unto  and  deposit  with  the  said  {A.) 

all  deeds  evidences  and  writings  relative  to  the  preses  in  question 

in  their  respive  posson  or  power    And  that  each  of  them  shall  Parties  wit- 

.  .  1  ]        -ii  /•       nesses  lo  be 

and  will  submit  to  be  examined  (e)  upon  oath  and  will  as  tar  examined  on 
as  in  them  lies  resply  do  all  such  or.  acts  and  things  as  the  °*' 


(«)  As  to  the  effect  of  an  agreement  to  refer,  see  ante,  Pref.  sect.  3. 

(6)  If  it  be  agreed  that  tlie  authority  of  the  arbitrators  shall  not  be  revoked  by 
the  death  of  either  party,  then  say,  "  for  themselves  severally  and  respively  and 
their  several  and  respive  hrs  exs  ads  and  ass."  As  to  the  revocation  of  the  sub- 
mission, where  it  is  made  a  rule  of  court,  see  Pref.  sect.  8. 

(c)  As  to  the  form  of  the  award,  see  ante,  Pref.  sect.  14,  and  delivery,  sect. 
14,  and  the  time  of  delivery,  sect.  7. 

{d)  See  ante,  sect.  1. 

(f )  As  to  the  examination  and  attendance  of  witnesses,  see  sect.  G. 
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NO.CXXV. 

Agreement  to 
refer  Diiputes. 

Umpire  to  be 
chosen. 


Costs  at  discre- 
tion of  arbi- 
trators. 


Neither  party 
to  bring  any 
action  or  suit. 


sd  (A.)  shall  require  for  the  better  enabling  them  to  make  the 
sd  award  Andfurr  That  in  case  the  sd  {A.)  shall  not  agree 
upon  the  sd  award  or  determination  that  it  shall  be  Iful  («)  for 
the  sd  {A.)  and  they  are  hby  expssly  empowered  by  writing 
under  their  respive  hands  to  appt  another  indifferent  person  to 
be  umpire  in  or  to  concur  and  join  with  them  in  considering  and 
determining  all  or  any  of  the  preses  hby  referred  to  them  And 
/Mrr  That  all  (b)  costs  and  chas  attending  the  sd  arbitration  shall 
be  in  the  discretion  of  the  sd  {A.)  and  shall  be  paid  and  satisfied 
pursuant  to  their  award  And  that  neither  of  the  sd  pties  shall  (c) 
bring  any  action  or  suit  agst  the  or.  of  them  in  relation  to  the 
preses  or  agst  the  sd  (yl.)  or  umpire  And  lastly  that  each  of  the 
sd  pties  doth  hby  bind  himself  unto  the  or.  of  them  in  the  penal 
sum  of  £  for  the  true  and  faithful  observance  arid  perform- 
ance of  his  respive  pt  of  the  sd  award  and  umpirage  and  of  all 
and  evy  order  and  diron  thin  contd.  In  witness  &cc.  see  antCj 
No.  XLVI. 


No.  CXXVI. 

Submission  by 
Indenture. 


Recital  of  agree- 
ment to  refer. 


No.  CXXVI. 

Submission  hy  Indenture. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  E.  G.  of  (fee. 
and  J.  A,  of  &c.  exrs  of  the  last  will  and  testament  of  P.  M.  late 
of  &c.  deed  of  the  first  pt  R.  G.  one  of  the  grandchildren  of  the 
sd  P.  M.  deed  by  his  daur  M.  late  the  wife  of  the  sd  E.  G.  now 
also  deed  of  the  second  pt  R.  B.  husband  of  L.  B.  grand- 
daughter of  the  sd  P.  M.  deed  of  the  third  pt  Whas  difierences 
and  disputes  have  arisen  and  are  still  depending  betn  the  sd  E. 
G.  the  elder  and  J.  A.  as  exs  afd  and  the  sd  R.  G.  and  also  betn 
the  sd  exs  and  the  sd  R.  B.  in  right  of  his  wife  L.  B.  touching 
the  este  and  effects  of  the  sd  P.  M.  deed  And  in  order  to  put 
an  end  to  the  sd  differences  and  disputes  [and  to  obtain  an 
amicable  adjustment  thof]  the  sd  pties  have  and  each  of  thera 


(rt)  See  sect.  11. 

(6)  Or,  if  it  be  so  agreed,  "  all  costs  and  chas  attending  the  sd  arbitration  shall 
be  equally  borne  and  discharged  by  the  sd  parties  to  these  prests,"  see  sect.  10. 
(c)  See  sect.  3. 
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hath  agrd  to  refer  the  same  to  the  award  of  I.  W.  of  &c.  N.  A. 
of  &c.  and  E.  G.  of  &:c.  or  any  two  of  them  arbitrators  indiffer- 
ently elected  and  named  to  arbitrate  award  order  judge  and  de- 
termine of  and  concerning  the  sd  differences  and  disputes  betn 
the  sd  pties  resply     Now  this  Indre  witnesseth  That  they  the  sd 
E.  G.  and  J.  A.  as  exs  afd  and  the  sd  R.  G.  and  R.  B.  do  and 
each  and  evy  of  them  for  himself  sevly  and  resply  and  for  his 
sevl  and  respive  hrs  exs  and  ads  doth  covt  &;c.  with  and  to  each 
or.  his  hrs  exs  and  ads  resply  well  and  truly  to  stand  to  obey  &c. 
the  award  &:c.  of  the  sd  {arbitrators)  or  any  two  of  them  arbi- 
trators indifferently  elected  &:c.  to  arbitrate  &c.  of  and  concerning 
all  and  all  manner  of  actions  &c.  (see  next  precedent)  touching 
the  preses  or  any  thing  in  any  wise  relating  thereto  (a)  so  as  the 
sd  award  of  the  sd  arbitrators  or  any  two  of  them  be  made  &c. 
And  it  is  also  agrd  &c.  by  and  betn  the  sd  pties  {submission  to 
he  made  a  rule  of  court,  see  last  precedent)    And  the  sd  pties  do 
hereby  furr  agree  that  none  of  them  shall  or  will  prosecute  any 
action  or  suit  in  any  court  of  law  or  equity  agst  the  sd  {A,)  any 
or  either  of  them  or  bring  or  prefer  any  bill  in  equity  agst  each 
or.  of  and  concerning  the  preses  until  the  sd  award  be  made  and 
dehvered     And  also  that  all  costs  and  chas  attending  the  pre- 
sent arbitration  shall  be  in  the  discretion  of  the  sd  {A.)  or  any 
two  of  them  and  pd  and  satisfied  pursuant  to  their  award    And 
furr  that  the  sd  pties  &c.  {produce  deeds  b;c.)   In  witness  &c.  see 
ante,  No.  XLVI. 


No.  CXXVII. 
Arbitration  Bond. 
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No.CXXVI. 

Submisswn  by 

Indenture. 


No.  CXXVII. 
Bond. 


Obs.  An  arbitration  bond  requires  a  stamp  of  1/.  15s.  and  a  further  Stamp  duty. 
progressive  duty  of  11.  5s.  for  every  1080  words  above  the  first  1080 ; 
but  where  on  the  fly  leaf  of  an  arbitration  bond  was  an  indorsement 
bearing  date  after  the  time  limited  by  the  bond  for  making  the  award, 
and  stating  that  the  parties  within-named  had  met  that  day  by  con- 
sent on  the  award,  this  was  held  to  be  a  new  agreement  to  refer,  and 
was  not  admissible  in  evidence  without  a  stamp,  Stephens  v.  Lowe, 
9  Bing.  32 ;  S.  C.  2  M.  &  Sc.  44.    An  agreement  stamp  is,  however, 


(fl)  As  to  the  extent  of  the  submission,  see  sect.  5. 
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No.  CXXVII.   not  necessary  to  an  arbitration  bond,  containing,  besides  the  usual 
""  •         covenants,  an  agreement  as  to  the  payment  of  costs,  Wansboroiigh  v. 


Dyer,  2  Chitt.  40. 

Know  all  Men  That  I,  A.  B.  of  &c.  am  held  and  firmly  bound 
to  C.  D.  of  (fee.  in  the  sum  of  £  of  (fee.  or  to  his  certain 

atty  exs  ads  or  ass  for  which  paymt  to  be  well  and  faithfully 
made  I  bind  myself  my  hrs  exs  and  ads  firmly  by  these  prests 
Sealed  with  my  seal     Dated  the  day  of  in  the 

yr  of  the  reign  of  our  Sovereign  Lady  and  in  the  yr  of 

our  Lord  Whas  differences  have  arisen  and  are  depending 

betn  the  above  bounden  A.  B.  and  the  above-named  C.  D.  con- 
cerning the  occupation  management  and  cultivation  by  the  sd 
C.  D.  of  a  certain  farm  situate  at  in  the  co.  of 

the  property  of  the  sd  A.  B.  lately  held  by  the  sd  C.  D.  as 
tenant  to  the  sd  A.  B.  and  also  concerning  the  paymt  of  the 
several  sums  of  money  pd  laid  out  and  expended  by  the  sd 
A.  B.  for  ploughing  harrowing  and  manuring  &c.  previous  to 
the  sd  C.  D.  entering  upon  the  same  as  tenant  and  likewise  con- 
Recital  of  agree-  cerning  the  rent  paye  in  respect  of  the  sd  farm  from  the  sd 
dispute"  to  ^the    ^'  ^-  ^^^  ^^^  which  differences  and  demands  concerning  the 
arbitration  of      game  the  sd  pties  have  agrd  to  refer  to  the  award  judgment  and 

arbitrators,  '^  _    °  .       . 

determination  of  {arbitrators)   arbitrators    indifferently   chosen 

by  and  between  the  sd  pties  to  award  arbitrate  and  determine 
concerning  the  same  and  in  case  the  sd  arbitrators  cannot  de- 
termine the  same  within  the  time  hereunder  limited  then  to  the 
or  umpire.         umpirage  of  a  third  person  to  be  by  the  sd  {A.)  chosen  as  umpire 
Condition,  Now  therefore  the  condition  of  the  above-written  bond  or  obli- 

gation is  such  that  if  the  above-bounden  A.  B.  his  hrs  exs  and 
ads  and  evy  of  them  do  and  shall  on  his  and  their  pt  and  behalf 
in  and  by  all  things  well  and  truly  stand  to  observe  perform 
fulfil  and  keep  the  award  arbitration  final  end  and  determination 
of  {A.)  arbitrators  indifferently  chosen  to  arbitrate  award  ad- 
judge and  determine  upon  and  concerning  the  occupancy  and 
management  of  the  sd  farm  and  the  sum  laid  out  by  the  sd 
A.  B.  in  the  cultivation  of  the  same  and  the  rent  paye  in  respect 
of  the  same  and  also  touching  and  concerning  all  and  all  manner 
of  actions  causes  of  action  suits  [bills  bonds  specialties  covts 
contracts  promises  accts  reckonings  judgments  exons  extents 
quarrels  controversies  trespasses]  dams  and  demands  whatsr 
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both  at  law  and  in  equity  had  moved  brought  commenced  sued    No.  CXXVII. 

prosecuted  done  suffered  or  committed  by  or  betn  the  sd  pties  — ^ 

so  as  the  award  of  the  sd  (A.)  or  any  two  of  them  be  made  in 
writing  under  their  hands  and  seals  ready  to  be  delivered  to  the 
sd  pties  in  difference  on  or  before  the  day  of 

A7id  if  the  sd  (A.)  shall  not  make  such  their  aw^ard  of  and  con- 
cerning the  preses  within  the  time  limited  as  afd  Then  if  the 
sd  A.  B.  his  hrs  exs  and  ads  and  evy  of  them  on  his  and  their 
pt  and  behalf  do  and  shall  well  and  truly  stand  to  &c.  the  um- 
pirage of  the  sd  (umpire)  being  a  person  indifferently  named 
and  chosen  by  the  sd  pties  as  umpire  in  and  concerning  the 
preses  so  as  the  sd  ( U.)  doth  make  and  set  down  his  award  and 
umpirage  &c.  in  writing  under  his  hand  and  seal  ready  to  be 
delivered  to  the  sd  pties  in  difference  on  or  before  the 
day  of  (a)  Then  this  obligon  to  be  void  or  else  to  remain 

in  full  force  and  virtue. 


No.  CXXVIII.  No.  cxxvill. 

Rule  of 

Rule  of  Reference  at  Nisi  Prius  when  a  Juror  is  withdrawn.       ^$/^'""^f  "* 

•^         -^  A'jsi  Prius. 

London  to  wit.     At  the  sitting  of  Nisi  Prius,  held  at  Guild- 
hall, in  and  for  the  city  of  London,  on  &c.,  and  in  the 
year  of  the  reign  of  our  sovereign  &c.,  before  the  Right  Hon. 
Chief  Justice  of  our  Lady  the  Queen,  assigned  to  hold 
the  Pleas  before  himself. 

B.  V.  S.— It  is  ordered  by  the  court,  by  and  with  the  consent 
of  the  plaintiff  and  defendant,  their  counsel  and  attornies,  that 
the  last  juryman  sworn  and  impannelled  in  this  cause  be  with- 
drawn out  of  the  panel,  and  that  all  matters  in  difference  be- 
tween the  said  parties  be  referred  to  the  award,  order,  arbitra- 
ment, final  end  and  determination  of  F.  C,  of  the  Inner  Temple, 
Esq.,  so  as  he  shall  make  and  publish  his  award  in  writing,  of 


(a)  Here  may  be  added,  if  necessary,  "  And  the  sd  A.  B.  doth  also  consent 
and  agree  &c.  (witnesses  to  be  examined  on  oath  &c.  as  in  the  last  precedent) 
And  also  that  the  costs  &c.  shall  be  in  the  discretion  of  the  referees  &c.  And 
furr  (submission  to  be  made  a  rule  of  court  &c.)" 
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No.  CXXVIII.  and  concerning  the  premises  in  question,  on  or  before  the 
Jiejerenfe  at  ^^Y  ^f  Hilary  Term  now  next  ensuing.  And  that  the  said 
A'i«  Prius.  parties  shall  and  do  perform,  fulfil  and  keep  such  award  so  to 
be  made  by  him  the  said  arbitrator  as  aforesaid.  And  it  is  also 
ordered,  by  and  with  such  consent  as  aforesaid,  that  the  costs 
of  the  said  cause  shall  abide  the  event  and  determination  of  the 
said  award,  and  that  the  costs  of  the  said  reference  shall  be  in 
the  discretion  of  the  said  arbitrator,  who  shall  direct  and  award 
by  whom,  and  to  whom,  and  in  what  manner  the  same  shall  be 
paid.  And  it  is  likewise  ordered,  by  and  with  such  consent  as 
aforesaid,  that  the  plaintiff  and  defendant  respectively  are  to  be 
examined  upon  oath,  before  the  said  Lord  Chief  Justice,  or  some  I 
other  justice  of  the  same  court  of  our  Lady  the  Queen,  before 
the  Queen  herself,  if  thought  necessary  by  the  said  arbitrator,  i 
and  do  produce  before  the  said  arbitrator  all  books,  papers  and 
writings,  touching  and  relating  to  the  matters  in  difference  be- 
tween the  said  parties,  as  the  said  arbitrator  shall  think  fit,  and 
that  the  witnesses  of  the  plaintiff  and  defendant  respectively 
are  to  be  examined  upon  oath,  to  be  sworn  before  the  said  Lord 
Chief  Justice  or  some  other  justice  of  the  same  court.  And  it 
is  likewise  ordered,  by  and  with  such  consent  as  aforesaid,  that 
neither  the  plaintiff  nor  the  defendant  shall  prosecute,  or  bring 
any  action  or  suit,  in  any  court  of  law  or  equity  against  each 
other,  of  and  concerning  the  premises  in  question  so  as  afore- 
said referred.  And  it  is  further  ordered,  by  and  with  such  con- 
sent as  aforesaid,  that  if  either  party  shall  by  affected  delay  or 
otherwise  wilfully  prevent  the  said  arbitrator  from  making  an 
award,  he  shall  pay  such  costs  to  the  other  as  the  said  court  of 
our  said  Lady  the  Queen  before  the  Queen  herself  shall  think 
reasonable  and  just.  And,  lastly,  it  is  ordered  by  the  like  con- 
sent as  aforesaid,  that  the  said  court  of  our  said  Lady  the  Queen, 
before  the  Queen  herself,  may  be  prayed  that  this  order  may 
be  made  a  rule  of  the  same  court. 

By  the  Court. 
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No.  CXXIX. 
Rule  for  making  a  Submission  by  Bond  a  Rule  of  Court. 

A.  B.  V.  C.  D.     In  the  Common  Pleas, 
Term  (fee. 

Upon  reading  the  affidavit  of  G.  H.  and  another,  and  the  bond 
or  obHgation,  with  the  condition  thereof  thereunder  written, 
bearing  date  (fee.  duly  executed  by  C.  D  of  T.  Esq.  to  A.  B.  of 
P.  Esq. ;  the  tenor  and  effect  of  which  said  bond  and  obligation 
is  in  the  words  and  figures  following,  that  is  to  say. 

Know  all  men  &c.  {set  out  the  bond  and  condition  verbatim). 
It  is  ordered,  that  the  said  bond  and  the  condition  thereof,  and 
the  submission  between  the  parties  in  the  said  condition  men- 
tioned, be  and  the  same  is  hereby  entered  and  made  a  rule  of 
this  court,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided. 


No,  CXXIX. 

Submission  a 
Rule  of 
Court, 


No.  CXXX. 

Order  to  refer  all  Matters  in  Difference  in  the  Cause. 

Rolls. 

(S.  F.  and  others,  plaintiffs. 
(  J.  H.  defendant. 
On  motion  of  plaintiff's  counsel,  alleging  plaintiff's  bill  and 
defendant's  answer;  and  cause  being  at  issue,  witnesses  had 
been  examined  on  the  part  of  the  plaintiff  and  publication  had 
passed  in  the  cause,  and  plaintiff  and  defendant  had  since  agreed 
to  refer  all  matters  in  dispute  between  them  in  the  cause  to  the 
award  of  ,  and  therefore  praying  that  the  same  may  be 

referred  to  his  award  accordingly  :  on  which  and  on  hearing 
defendant's  counsel,  who  consented  thereto,  It  is  ordered.  That 
all  matters  in  difference  between  plaintiff  and  defendant  in  the 
cause  be  referred  to  the  award  of  (fee.  so  as  the  award  be  made 
in  writing  (fee.  And  in  case  the  said  arbitrator  shall  not  be 
prepared  to  make  his  award  at  the  time  aforesaid,  the  parties 
from  time  to  time  to  apply  for  and  consent  to  such  enlargement 
of  the  time  as  the  said  arbitrator  shall  certify,  and  the  court 


No.  CXXX. 

Older  of 
Reference. 
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No.TXXX. 

Order  of 
Reference. 


No.  CXXXI. 

Order  of 
Chancery. 


deem  reasonable.  And  also,  that  the  costs  of  the  suit,  and 
reference,  and  the  award,  lie  in  the  discretion  of  the  said  arbi- 
trator, and  that  the  parties  and  all  witnesses  to  be  by  them 
produced,  if  required  by  the  said  arbitrator  or  either  party,  be 
examined  upon  oath,  to  be  sworn  before  one  of  the  masters  of 
the  court,  and  that  plaintiff  be  at  liberty  to  read  before  the  ar- 
bitrator the  depositions  in  the  cause,  and  defendant  to  be  at 
liberty  to  examine  before  the  arbitrator  the  witnesses  to  such 
depositions,  and  that  all  deeds,  books,  &:c.  be  produced  to  the 
said  arbitrator,  and  that  neither  party  prosecute  any  action  or 
suit  against  the  arbitrator  or  each  other  concerning  the  pre- 
mises ;  and  if  either  party  shall  by  affected  delay  &;c.  (see  Mule) 
and  that  seven  days'  notice  of  any  appointment  to  proceed  on 
such  reference,  to  be  given  to  each  party  and  their  solicitor,  be 
deemed  good  notice  j  and  that  if  either  party,  being  duly  sum- 
moned, neglect  or  refuse  to  attend  arbitrator,  he  be  at  liberty 
to  proceed  without  such  attendance  and  make  his  award  ex 
parte.  And  either  party  be  at  liberty  to  apply  to  the  court  to 
have  said  award  made  an  order  of  the  court. 


No.  CXXXI. 

Order  that  an  Agreement  be  made  an  Order  of  the  Court 
of  Chancery. 

Whereas  by  Articles  of  Agreement  bearing  date  &:c.  it  is 
recited  and  agreed  as  follows  :  (setting  forth  the  instrument  ver- 
batim). Now  upon  motion  of  defendant's  counsel,  and  upon 
producing  said  agreement,  praying  that  the  same  may  be  made 
an  order  of  court.  It  is  ordered  that  said  agreement  be  made  an 
order  of  court  to  be  observed  and  performed  by  all  parties  thereto 
according  to  the  tenor  and  true  meaning  thereof,  Mr.  of 

counsel  for  the  plaintiff,  consenting  thereto. 


No.  CXXXII. 

Order  of 
Chancery. 


No.  CXXXII. 

Order  to  make  an  Award  an  Order  of  the  Court  of  Chancery, 

Upon  motion  &c.  praying  the  writing  of  award,  hereafter 
mentioned,  bearing  date  the  day  of  in  the  year  of 
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our  Lord  18       ,  mider  the  respective  hands  and  seals  of  A.  B.    No.  cxxxil. 

^  .  .  J  Order  of 

and  C.  D.,  arbitrators  &:c.  and  by  them  sealed  and  delivered,  cha„cer}f. 
being  first  duly  stamped,  in  the  presence  of  E.  F.,  may  be  made 
an  order  of  this  Court :  and  the  said  writing  of  award  being  now 
produced,  the  same  appears  to  be  in  the  words  and  to  the  tenor 
following,  that  is  to  say;  To  all  to  whom  Sec.  (set  out  the  award 
verbatim)  whereupon  and  upon  hearing  &c.  and  an  affidavit  made 
by  the  said  &c.  his  lordship  doth  order  &c. 


Arbitrators. 


No.  CXXXIII.  N'^-  cxxxiii 

Appointment  of 

Acceptance  hy  the  Arbitrators  of  the  Appointment. 

We  the  undersigned  A.  B.  and  C.  D.  the  referees  within 
named  and  apptd  do  hby  accept  of  the  apptmt  as  arbitrators  for 
the  purps  thin  expssd  And  for  the  proceeding  in  the  investi- 
gation of  the  matters  in  dispute  between  the  pties  A\'ithin  mentd 
we  appt  and  fix  to  meet  at  the  house  of  in  &c.  by  eleven 

o'clock  in  the  forenoon.     Witness  our  hands, this  day 

of  18 

Witness  A.  B. 

C.  D. 


No.  CXXXIV.  xo.cxxxiv. 

Appointment  of 

Appointment  of  a  Third  Arbitrator,  or  Umpire.  mpire. 

Ohs.  The  appointment  of  an  umpire  made  in  writing  by  the  arbi-  Stamp. 
tratoi-s,  requires  no  stamp,  Routledge  v.  Thornton,  4  Taunt.  704. 

We  A.  B.  and  C.  D.  the  arbitrators  within  named  by  this  me- 
morandum in  writing;  under  our  hands  made  before  the  enterino- 
upon  the  within  mentd  arbitration  do  hby  nominate  and  appt 
E.  F.  of  &;c.  (a)  the  third  arbitrator  to  whom  togr  with  ourselves 


(a)  If  the  consent  of  the  third  person  has  not  been  obtained,  add,  "  on  condi- 
tion that  he  do  within  days  from  the  date  hereof  by  some  writing  under 
his  hand  consent  to  act  therein  accordingly." 

VOL.  I.  X 
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No.CXXXIV.  the  within  matters  in  dispute  between  the  pties  within  named 
Umpire.       shall  be  referred  according  to  the  tenor  and  effect  of  the  within 
written  rule  [bond  obhgation  or  indre]    As  ivitness  &c.  see  antCf 
No.  CXXXIII. 


No.cxxxv.  No.  CXXXV. 

Another. 

We  the  undersigned  A.  B,  and  C.  D.  arbitrators  within  named 
having  considered  of  the  matter  in  difference  betn  the  sd  pties 
and  having  heard  what  each  of  them  had  to  offer  and  allege  in 
his  behalf  but  not  having  agreed  in  relation  thereto  so  as  to 
enable  us  to  make  an  award  betn  the  sd  pties  do  hby  in  pur- 
suance of  the  power  and  direction  given  to  us  for  that  purpose 
by  the  within  written  instrument  nominate  and  appt  E.  F.  of  &c. 
to  be  umpire  betn  the  sd  pties  in  determining  the  matters  in 
dispute  as  afd  As  witness  &c.  see  ante,  No.  CXXXIII. 
Witness  A.  B. 

CD. 


No.  cxxxvi.  No.  CXXXVI. 

By  Arbitrators. 

Nomination  of  an  Umpire  hy  Arbitrators  appointed. 

To  all  to  lohom  Sfc.  see  ante,  No.  C.  Whas  by  an  order  of  the 
Lord  High  Chancellor  bearing  date  the  day  of  in  a 

cause  then  depending  in  the  High  Court  of  Chancery  where 

F.  G.  I.  W.  and  K.  L.  were  complainants  and  I.  B.  G.  W.  and 
R.  N.  were  defts  it  was  then  ordered  by  the  Lord  High  Chan- 
cellor in  Court  as  betn  the  pltfF  F.  G.  and  the  defts  I.  B.  and 

G.  W.  that  all  matters  in  difference  betn  the  sd  pties  in  this 
cause  shd  be  referred  to  the  award  and  determination  of  us 
{arbitrators)  of  &:c  and  that  we  shd  make  our  award  therein  on 
or  before  the  first  day  of  Trinity  Term  then  next  and  in  case  we 
shd  not  agree  in  opinion  that  we  shd  name  an  umpire  who  shd 
make  an  umpirage  on  or  before  the  day  of  term 
then  next  And  whas  we  the  sd  {arbitrators)  have  taken  the 
matters  so  referred  to  us  into  our  consideration  but  cannot  agree 
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in  opinion  concerning  the  same     Now  Know  ye  That  in  pur-    No.  CXXXVI. 

,,..„,.  1  •  ^y  Arbitrators, 

suance  of  the  power  and  direction  aid  m  respect  to  the  naming  

of  an  umpire  in  the  sd  matters  we  the  sd  {arbitrators)  do  hby 
nominate  and  appt  kc.    As  witness  &cc.  see  aiite,  No.  CXXXIII. 


No.  CXXXVII.  No.cxxxvii. 

Time  for  making 

Enlargement  of  the  Time  for  making  an  Award  hy  the  Parties     "'^  Award. 

in  Dispute. 

Know  all  kc.  see  ante,  No.  XCVI.  That  we  the  within-named 
A.  B.  and  C.  D.  for  ourselves  respively  and  for  our  respive  hrs 
exs  and  ads  have  given  and  granted  and  by  these  prests  do  give 
and  grant  unto  the  within-named  {arbitrators)  until  the 
day  of  now  next  ensuing  for  making  their  award  of  and 

concerning  the  several  matters  and  things  to  them  referred  as 
within  mentd  so  that  they  make  their  award  in  writing  &:c.  on 
or  before  the  day  of  As  witness  kc.  see  ante, 

No.  CXXXIII. 


No.  CXXXVIII.  No. 

C  XXXVIII. 
Enlargement  of  the  Time  for  making  an  Award  by  ^'r/f/lJard!"' 

Arbitrators. 

We  the  undersigned  {arbitrators)  by  virtue  of  the  powers 
given  to  us  for  that  purpose  do  hby  extend  and  enlarge  the 
time  for  making  our  award  until  the  day  of  now 

next  ensuing  on  or  before  which  sd  day  our  award  in  writing  of 
or  concerning  the  matters  in  difference  within  mentd  shall  be 
made  and  published     As  witness  kc.  see  ante.  No.  CXXXIII. 
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AWARD. 


1.    Requisites  of  the  Aivurd. 

First,  must  be  consistent  with  the 
Submissioti. 

Second,  must  he  certain. 

Third,  must  he  mutual. 

Fourth,  must  be  final. 

Fifth,  must  be  of  a  Thing  possi- 
ble and  lawful. 


2.  Amount  of  Slump  T)uty. 

Deed  Stamp. 

Ad  valorem  Stamp. 

3.  ]]'hat  an  Award  within  the  Stamp 

Act. 

4.  Effect  of  an  improper  Stamp. 

5.  Affidavit  to  support,  Sfc.  an  Award. 


Requisites  of 
the  award. 


Must  be  con- 
sistent with  the 
submission. 


Sect.  1.  The  general  requisites  of  an  award  are,  First,  That  the 
award  must  be  consistent  with  the  submission  ;  Secondly,  That  it  must 
be  certain ;  Thirdly,  That  it  must  be  mutually  satisfactory ;  Fourthly, 
That  it  must  be  final ;  Fifthly,  That  it  must  be  of  a  thing  possible  and 
lawful. 

First.  The  award  must  he  consutent  with  the  .mhmission.  If  it 
be  made  of  any  other  thing  than  what  is  contained  in  the  sub- 
mission, it  is  void;  as  where  the  submission  is  of  all  differences  at  the 
time,  an  award  as  to  differences  subsequent  to  the  submission  is  bad, 
Roll.  Arbit.  (C)  8  S.  O. ;  Barnardiston  v.  Fowler,  10  Mod.  204; 
or  an  award  that  a  lease  should  be  granted  from  a  certain  time,  which 
by  the  submission  ought  to  have  been  awarded  from  a  time  prior, 
Bonner  v.  Liddell,  1  B.  &  B.  80 ;  so  nnder  a  submission  of  all 
matters  in  difference  between  A.  and  B.,  an  award  on  matters  in 
difference  between  A.  B.  C.  and  D.  is  bad,  Fisher  v.  Pimhley,  11 
East,  188 ;  so  an  award  of  a  sum  of  money  to  one  of  the  parties,  and 
another  sum  to  a  stranger,  is  good  for  the  party  himself,  but  void  for 
the  stranger,  2  Saund.  293. 
Must  be  certain.  Secondly.  Tlie  award  must  he  certain,  therefore  where  the  award  is 
to  give  security  for  the  payment  of  a  sum  of  money,  it  is  bad,  because 
uncertain  what  security,  whether  by  bond  or  otherwise.  Thine  v. 
Righy,  Cro.  Jac.  314 ;  or  an  award  of  a  bond  for  quiet  enjoyment, 
without  appointing  a  certain  sum,  is  void,  Salmon's  case,  5  Co.  77, 
S.  C.  Cro.  Eliz.  432.  But  the  certainty  required  in  an  award  is  to 
a  common  intent,  and  the  uncertainty  must  expressly  appear  on  the 
face  of  the  award,  1  Burr.  277. 

Thirdly.  The  award  must  he  mutually  sati.^factory,  it  must  not  be 
on  one  side  only ;  what  is  awarded  to  be  done  to  one,  must  be  an 
advantage  to  both,  namely,  to  give  satisfaction  to  one,  and  discharge 
the  other;  therefore  where  A.  and  B.  submit  all  actions  by  A.  against 
B.,  and  by  B.  against  A.,  an  award  that  A.  shall  jro  quit,  and  not  B. 


Must  be  mu- 
tual. 
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is  void,  Roll.  Abr.  253  ;  therefore  where  a  suit  in  Chancery,  in  which         Award. 
some  of  the  plaintiffs  were  infants,  was  referred  by  an  order  of  that 
court,  an  award  made  in  pursuance  thereof  was  held  bad,  as  there 
was  nothing  to  bind  the  infants,  and  consequently  no  mutuality. 

Fourthly.  The  airard  viuxt  he  final,  therefore  an  award  that  if  the  Must  be  final, 
plaintiff"  on  account  prove  certain  articles  against  the  defendant,  then 
he  shall  pay  so  much  as  the  plaintiff"  was  damnified  thereby,  is  not 
final,  Selshy  v.  Mussel,  Comb.  456.  But  an  award  of  a  thing  to  be 
done  at  a  future  day,  if  such  thing  must  be  absolutely  done,  is  good. 
Palm.  110. 

Fifthly.  The  award  must  he  of  a  thing  possible  and  lawful,  as  an 
award  of  a  payment  at  a  day  past  is  bad,  because  impossible,  1  Inst. 
206 ;  or  an  award  that  one  shall  steal  and  the  like,  ib. 

2.  The  stamp  duty  required  on  an  award  is  \l.  15s. ;  and  where  the  Amount  of 
same  together  with  any  schedule  or  other  matter  put  or  indorsed         ^      ^' 
thereon,  or  annexed  thereto,  contains  2160  words,  then  for  every 

entire  quantity  of  1080  words  over  and  above  the  first  1080,  a  further 
progressive  duty  of  1/.  5.'?.  But  where  an  opinion  is  given  on  a  case, 
it  has  been  held  that,  supposing  a  stamp  on  the  opinion  was  necessary, 
the  case  formed  no  part  of  it,  although  the  opinion  was  annexed  to 
the  case,  and  therefore  need  not  be  reckoned  in  computing  the  number 
of  words,  Boijd  V.  Emmerson,  2  Ad.  &  Ell.  184  j  S.  C.  4  Nev.  & 
Man.  99. 

An  award  in  writing,  under  seal,  need  not  have  a  deed  stamp,  Deed  stamp, 
unless  delivered  as  a  deed,  but  if  delivered  as  an  award,  an  awai-d 
stamp  held  sufficient,  Brown  v.  Vawser,  4  East,  584 ;  Blundeli  v. 
Brettargh,  17  Ves.  236.     This  distinction  is,  however,  rendered  im- 
material by  the  55  G.  3,  c.  184,  which  makes  an  award  in  all  cases 
subject  to  a  deed  stamp.     An  award  by  commissioners  under  an  In-  Ad  valn,em 
closure  Act  need  not  have  an  ad  valorem  stamp  upon  the  money         ^' 
consideration.  Doe  v.  Preston,  7  B.  &  C.  392. 

3.  As  a  rule  where  a  document  on  the  face  of  it  does  not  appear  What  an  nward 
to  be  an  award,  it  need  not  be  stamped  as  such,  therefore  where  a  ^^^^  3^^^^^ 
defendant  had  stated  that  if  a  miners'  jury  should  say  that  the  shaft 

was  his,  he  would  remunerate  the  plaintiff",  held,  that  the  verdict  of 
the  jury  given  in  writing,  and  stating  that  the  shaft  was  in  defendant's 
possession,  was  not  an  award,  and  did  not  require  an  award  stamp, 
S^jhraij  v.  White,  1  M.  &  W.  435 ;  S.  C.  2  Gale,  68 ;  so  it  seems 
that  an  opinion  given  by  counsel,  to  whom  a  case  was  referred  for 
his  opinion,  was  held  not  to  be  an  award  within  the  provision  of  the 
Stamp  Act,  Boyd  v.  Einvierson,  iih.  sup. 

4.  If  an  award  be  made  on  an  improper  stamp,  and  no  application  Effeciof  an 

be  made  to  enforce  it,  the  court  will   not  set  it  aside,  Preston  v,  i"'P'"pe'stamiu 
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Award.        Eoston,  7  T.  R.  95;  see  further  as  to  setting  aside  awards,  2  Bacon. 

Abr.  tit.  Arbit.  and  Award ;  Watson  on  Awards,  2d  ed.  Chap.  ix. 
Adidavit  to  5.  An  aiEdavit  to  support  or  set  aside  an  award,  has  been  held  to 

support,  ice.  an   i.g,q^ij.g  ^  stamp,  not  being  made  for  the  immediate  purpose  of  being 

filed,  read,  or  used  in  a  court  of  law  or  equity,  according  to  the  55 

G.  3,  c.  184,  Te7nplema>i  v.  Meed,  cited  by  Collins  on  the  Stamp 

Laws,  284. 


No.cxxxix.  No.  CXXXIX. 

an  Aoreement.         Award  pursuant  to  a  Clause  in  Articles  of  Agreement  for 

making  Repairs. 

Recital  of  an  To  all  to  whom  these  Prests  shall  come  We  the  {arbitrators) 

builder  to  mdce  Send  greeting     Whas  by  certain  articles  of  agreement  bearing 
repairs.  ^^^^  ^^_  ^^^  made  betn  A.  B.  of  &:c.  gent,  of  the  one  pt  and 

C.  D.  of  &:c.  builder  of  the  or.  pt  he  the  sd  C.  D.  in  conson  of 
the  sum  of  £  to  be  paid  to  him  as  hnaftr  is  mentd  did  covt 

with  the  sd  A.  B.  that  he  the  sd  C.  D.  at  his  own  proper  expence 
wld  on  or  before  the  day  of  in  a  complete  and  work- 

manlike manner  and  with  good  and  substantial  materials  of  all 
sorts  make  the  sevl  alterations  reparations  and  improvements  to 
a  messe  situate  &c.  and  in  such  manner  as  thin  is  more  parlarly 
mentd  and  set  forth  in  conson  whof  the  sd  A.  B.  did  covt  with 
the  sd  C.  D.  that  he  slid  and  wld  pay  unto  the  sd  C.  D.  the  sum 
of  £  in  manner  following  that  is  to  say  the  sum  of  £ 

pt  thof  on  the  day  of  then  next  ensuing  and  the 

sum  of  £         residue  thof  within  fourteen  days  next  after  the  sd 
messe  should  be  completely  repaired  and  improved  in  manner 
To  refer  dis-       as  thin  befe  mentd     And  it  was  thby  mutually  agrd  that  if  any 
tration.  dispute  shd  arise  betn  the  sd  pties  relating  to  the  performance  of 

the  sd  articles  that  then  the  same  shd  be  left  to  the  decision  of 
two  inditferent  persons  as  arbitrators  the  one  to  be  named  by 
the  sd  A.  B.  and  the  other  by  the  sd  C.  D.  or  to  an  umpire  to 
Performance  of  be  chosen  by  the  said  {arbitrators)  And  whas  the  sd  C.  D.  hath 
the  bui'ldTr^.  ^  ^^  ^^is  charge  made  such  alterations  reparations  and  improve- 
ments to  the  sd  messe  pursuant  to  his  covt  contd  in  the  sd 
articles  and  hath  reed  of  the  sd  A.  B.  the  sum  of  £  being 

the  first  paymt  mentd  in  the  sd  articles  And  whas  some  dis- 
putes have  since  arisen  touching  the  reparations  made  as  afd  and 
the  same  have  been  referred  to  us  the  sd  (arbitrators)     Now 
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Know  ye  that  we  the  sd  ^arbitrators)  having  fully  viewed  and   Nq.  CXXXIX. 

.  .  .  Avcard  under 

inspected   the   sevl  alterations  reparations   and    improvements    an  Agreement. 
done  in  and  to  the  said  messe  by  the  said  C.  D.  do  hby  award  ^j^  utes  be- 
that  the  sum  of  £  shall  be  deducted  from  the  sd  sum  of  t^eea  the  p^r- 

ties. 

£  so  remaining  to  be  pd  to  the  sd  C.  D.  as  afd     And  we 

the  sd  {arbitrators)  do  hby  declare  award  and  determine  that  Award. 
there  is  now  justly  due  and  ought  to  be  pd  to  the  sd  C.  D.  ex- 
clusive of  the  sd  sum  of  £  so  pd  to  him  and  of  the  sd  sum 
of  £            hby  agrd  by  us  the  sd  {arbitrators)  to  be  deducted  as 
afd  the  full  sum  of  £           of  Iful  &c.  which  said  sum  of  £ 
we  do  hby  order  and  award  shall  be  pd  by  the  sd  A.  B.  to  the 
sd  C.  D.  on  the            day  of  next  at  the  house  known  &c. 
and  at  the  hour  of             in  the  forenoon  of  the  same  day     And 
we  do  hby  furr  aw^ard  that  the  sum  of  £  being  the  expence 
and  chas  incident  to  the  arbitration  shall  be  pd  by  the  sd  A.  B. 
and  C.  D.  in  equal  moieties     And  lastly  upon  paymt  of  the  sd  Parties  to  exe- 
sum  of  £         we  do  hby  award  and  direct  that  the  sd  pties  shall  leases. 
duly  exte  and  deliver  to  each  other  mutual  releases  in  writing  of 
all  and  evy  matter  htofe  in  difference  between  them  and  so 
referred  to  us  as  afd  if  and  when  either  pty  shall  require  the 
same  and  that  the  expences  of  such  rele  shall  be  pd  by  the  pty 
requiring  the  same     In  witness  kc.  see  ante,  No.  CXXXIII. 

Received  the  day  of  18       of  the  sum  of 

£  being  the  amount  by  the  annexed  award  directed  to  be  vd 
to  me  and  which  I  hby  acknge  to  have  received  in  addition  to 
£  htofe  reed  on  acct  of  my  bill  delivered  to  the  sd  A.  B.  in 

full  discharge  and  satisfaction  of  all  claims  and  demands  whatsr 
which  I  have  or  ever  had  agst  the  sd  A.  B. 

£  CD. 


No.  CXL. 

Award  under  a  Submission  by  Deed. 

To  all  to  whom  these  Prests  shall  come  {Debtor)  of  &;c.  sendeth 
greeting  Whas  by  a  certain  deed  bearing  date  (fee.  and  made 
betn  {debtor)  of  &:c.  of  the  first  pt  and  {trustees)  trustees  on  be- 
half of  themselves  and  the  other  crs  of  the  sd  {debtor)  of  the 


No.  CXL. 

Award  under  a 

Submissiou  by 

Deed. 
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No.  CXL.  second  pt  and  the  sevl  psns  whose  names  are  thereunto  sub- 
iZmiZlrby  scribed  and  seals  affixed  being  crs  of  the  sd  (debtor)  of  the  third 
•Pgg'^-  pt  and  A.  B.  of  &c.  of  the  fourth  pt  after  reciting  among  other 
things  That  the  sd  A.  B.  claimed  that  the  sd  ptshp  concern  of 
N.  O.  and  O.  P.  was  indebted  to  him  in  the  sum  of  £  or  some 
or.  sum  or  sums  of  money  secured  to  him  by  the  bond  of  the  sd 
N.  O.  and  O.  P.  some  or  one  of  them  or  by  some  or.  secty  or 
secties  but  it  was  contended  on  the  pt  of  the  said  (  2\)  and  or.  the 
crs  of  the  sd  (Z>.)  that  he  the  sd  A.  B.  was  not  intitled  to  recover 
any  pt  of  the  sd  debt  or  sum  of  the  sd  ptshp  concern  until  all 
the  crs  of  the  sd  concern  were  pd  off  and  satisfied  their  full  and 
whole  debts  of  twenty  shillings  in  the  pound  inasmuch  as  it  ap- 
peared to  them  that  the  sd  A.  B.  at  the  time  such  secty  or  secties 
were  so  given  as  afd  was  a  ptnr  in  the  sd  concern  of  N,  O.  and 
O.  P.  and  still  remained  a  ptnr  therein  so  far  as  respected  the 
crs  of  the  sd  concern  It  was  covtd  decld  and  agrd  by  and  betn 
all  and  evy  the  sd  pties  hto  that  in  order  to  settle  such  differ- 
ences and  disputes  and  parlarly  the  sd  A.  B.  for  himself  his  exs 
and  ads  did  covt  and  agree  to  and  with  the  sd  (T.)  as  trustees 
as  afd  that  the  sd  matter  in  difference  betn  them  shd  be  left  to 
the  award  &c.  of  &c.  w  ho  shd  award  and  determine  whether  the 
sd  A.  B.  was  not  a  ptnr  in  the  sd  concern  of  N.  O.  and  O.  P.  at 
the  time  &c.  and  whether  he  did  or  did  not  still  remain  See.  And 
in  case  it  shd  be  awarded  that  the  sd  A.  B.  is  intitled  so  to  re- 
cover on  such  secty  or  secties  then  he  shd  be  intitled  to  rece  the 
bent  and  provisions  of  the  now  reciting  deed  equally  with  the 
or.  crs  of  the  sd  (D.)  but  in  case  it  shd  be  awarded  that  he  was 
a  ptnr  in  the  sd  concern  of  N.  O.  and  O.  P.  at  the  time  of  taking 
such  secty  &c.  then  he  the  sd  A.B.  his  hrs  exs  and  ads  should  and 
would  whenever  thereunto  required  by  the  trustees  before  named 
grant  convey  assign  and  assure  by  such  conveys  assignts  or  or. 
assurs  as  they  shd  require  unto  them  the  sd  (T.)  their  hrs  exs 
ads  and  ass  all  his  int  in  the  ptnshp  este  stock  and  efliects  and 
in  all  or.  the  heredts  and  preses  hby  covtd  to  be  assd  and  con- 
veyed to  be  held  by  them  upon  the  trusts  hnbefe  decld  to  and 
for  the  bent  of  all  or.  the  crs  of  the  sd  (D.)  And  moreover  that 
all  and  evy  the  pties  hto  should  and  would  stand  to  &:c.  the 
award  &c.  so  as  the  same  &c.  JS^ow  know  ye  kc.  I  the  sd  {A.) 
having  &c.  do  award  &c.  that  the  sd  A.  B.  was  not  a  ptnr  in  the 
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sd  concern  of  N.  O.  and  O.  P.  at  the  time  the  sd  seety  or  secties      No.  CXL. 
or  any  of  them  were  given  to  him  by  them  as  afd  and  that  lie    Submission  by 
the  sd  A.  B.  is  intitled  in  law  to  recover  on  the  sd  secty  or  secties 
before  all  the  or.  crs  of  the  sd  concern  shall  have  been  pd  their 
full  and  whole  debts  of  &c.  in  the  pound     In  witness  Sec.  see 
ante,  No.  XLVI. 


Deed. 


No.  CXLI.  No.  CXLI. 

Award  under 

Award  of  Two  Arbitrators  under  a  Submission  by  Cross  Bonds,     ^-ross  Bonds. 

To  all  to  whom  these  Frests  shall  come  We  the  sd   {one  arbi- 
trator) of  (fcc.  and  {other  arbitrator)  of  &:c.  send  greeting   Whas  Recital  of  arbi- 
by  two  several  bonds  or  obligations  in  writing  under  the  respive 
hands  and  seals  of  A.  B.  of  &c.  and  C.  D.  of  &c.  bearing  date 
resply  on  or  about  the  day  of  last  past  the  sd  A,  B. 

became  bd  to  the  sd  C.  D.  and  the  sd  C.  D.  to  the  sd  A.  B.  in 
the  penal  sum  of  £  with  condons  thereunder  written  to  stand 
to  abide  fulfil  and  keep  the  award  and  final  determination  of  us 
the  sd  {A.)  indifferently  chosen  to  arbitrate  award  and  determine 
of  and  concerning  all  matters  referred  to  us  so  as  the  award  of 
us  the  sd  {A.)  was  made  and  set  down  in  writing  under  Cur  hands 
seals  ready  to  be  delivered  on  or  before  the  day  of 

next  ensuing  as  by  reference  to  the  sd  bonds  or  obligations  will 
more  fully  appear  And  it  was  agrd  by  the  sd  pties  that  the 
submission  shd  be  made  a  rule  of  her  Maj.  Ct  of  Q.  B,  which 
was  afterwards  accordingly  done  And  also  that  the  costs  and 
chas  of  the  sd  bonds  and  obligations  and  all  costs  and  chas  of 
and  attending  the  sd  arbitration  and  award  shd  be  in  the  dis- 
cretion and  subject  to  the  award  of  us  the  sd  {A.){a)  Now  know  Award. 
ye  That  we  the  sd  {A .)  having  taken  upon  ourselves  the  charge 
and  busnss  of  the  sd  award  and  having  heard  the  allegations  and 
proofs  of  both  the  sd  pties  and  their  respive  witnesses  concern- 
ing the  sevl  matters  referred  to  us  and  also  upon  our  view  and 
inspection  of  the  sd  farm  lately  occupied  by  the  sd  A.  B.  upon 


(c)  If  the  time  has  been  enlarged  by  consent  of  parties,  say,  "  Whas  by  a 
writing  under  the  hands  of  the  sd  A.  B.  and  C.  D.  bearing  date  &c.  the  time  in 
the  hi  pt  recited  bond  limited  for  our  making  our  award  was  enlarged  until  the 
day  of  next  ensuing." 
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No.  CXLI.     due  deliberation  do  find  and  award  in  manner  following  that  is 

Award  under  r"      i  i  i  mi  i  i    *     -r>     i 

Cross  Bonds,  to  Say  rirst  we  find  and  award  That  the  sd  A.  B.  hath  not  per- 
formed and  fulfilled  the  sevl  covts  contd  in  his  lease  of  the  sd 
farm  for  laying  a  certain  quantity  of  lime  thereupon  for  scouring 
and  ditching  and  for  repairing  the  hedges  fences  and  gates  and 
respecting  the  ploughing  and  course  of  husbandry  thof  And 
wefurr  find  and  award  That  the  sd  A.  B.  hath  ploughed  a  cer- 
tain field  of  acres  part  of  the  sd  farm  and  hath  sown 
acres  thof  with  wheat  contrary  to  the  covts  contd  in  his  sd  lease 
the  whole  crop  of  w^hich  has  been  reaped  by  the  sd  C.  D.  And 
we  the  sd  {A.)  do  furr  award  That  the  sd  C.  D.  shall  have  and 
take  to  his  own  use  the  whole  of  the  sd  crop  grown  in  the  sd 
field  of  acres  and  that  the  sd  A.  B.  shall  be  intitled  to 
rece  from  the  sd  C.  D.  the  value  of  the  sd  acres  of  wheat 
in  the  sd  field  at  the  rate  of  £  per  acre  exclusive  of  tithe 
And  we  the  sd  {A.)  do  hby  furr  award  and  determine  and  ad- 
judge that  the  sd  A.  B.  his  exs  or  ads  shall  and  do  on  or  before 
the  day  of  inst  pay  or  cause  to  be  pd  unto  the  sd 
C.  D.  his  exs  or  ads  at  the  house  of  &c.  at  twelve  o'clock  of  the 
same  day  the  sum  of  £  in  satisfaction  for  the  dams  done  to 
the  sd  farm  of  the  sd  A.  B,  by  his  breach  of  the  covts  contd  in 
his  sd  lease  And  we  furr  award  and  order  That  the  sd  A.  B. 
shall  well  and  truly  pay  the  costs  chas  and  exps  incident  to  and 
incurred  by  this  arbitration  and  award  (except  the  chas  and  exps 
of  I.  F.)  And  we  furr  hby  award  That  the  sd  C.  D.  shall  and 
do  on  the  sd  day  of  inst  at  the  time  and  place  afd 
well  and  truly  pay  unto  the  sd  A.  B.  the  sum  of  £  per  acre 
for  acres  of  wheat  pt  of  the  sd  close  of  acres  and  that 
the  sd  CD.  shall  pay  the  tithe  due  in  respect  thof  In  icitness 
&c.  see  ante,  No.  XLVI. 


No.  CXLII.  No.  XLII. 

Another  under 

Cross  Bonds.    Another  Award  under  a  Suhmission  by  Cross  Bonds,  between  a 

Surveyor  and  a  Company. 

Recital  of  To  all  to  wliom  these  Prests  shall  come  I  {arbitrator)  of  &c. 

°°  ^*  send  greeting     Whas  in  and  by  sevl  bonds  or  obligations  in 
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writing  bearing  date  resply  on  or  about  the  &c.  the  Company  of  No.  CXLII. 
G-  and  {surveyor)  of  &c.  became  bound  to  each  other  in  the  Cross  Bonds. 
penal  sum  of£         with  condons  thereunder  written  That  if  the  I     ~ 

'  _  Condilions. 

sd  Compy  and  their  successors  and  the  sd  (S.)  his  hrs  exs  and 
ads  did  and  shd  for  and  on  their  respive  pts  and  behalves  in  all 
things  well  and  truly  stand  to  abide  by  obey  perform  fulfil  and 
keep  the  award  order  arbitrament  final  end  and  determination 
of  me  the  sd  {A.)  of  and  concerning  all  and  all  manner  of  ac- 
tions causes  of  action  suits  &:c.  (see  Arbitration  Bond)  and  de- 
mands whatsr  both  at  law  and  in  equity  at  any  time  theretofore 
had  made  moved  done  pd  sustained  commenced  prosecuted  or 
depending  by  and  betn  the  respive  pties  so  as  the  sd  award 
should  be  made  in  writing  &c.  (see  the  two  last  precedents)  And  Stipulations. 
it  was  thby  agrd  that  the  costs  &:c.  And  also  That  the  money 
to  be  awarded  to  the  sd  ("S.)  if  any  shd  be  awarded  to  be  pd  to 
him  or  his  order  within  ten  days  after  the  then  next  quarterly 
court  of  directors  from  the  publication  of  the  sd  award  and  that 
it  shd  be  Iful  for  the  sd  {A.)  in  making  his  sd  award  to  direct 
and  appt  general  rels  to  be  made  and  exted  by  and  betn  the  sd 
pties  resply  or  mutually  to  be  exchanged  betn  them  as  the  na- 
ture of  their  respive  cases  shd  require  and  in  his  judgment  be 
deemed  expedient  And  also  to  direct  and  award  by  whom  the 
expence  of  such  general  rele  or  rels  shd  be  pd  and  discharged 
Now  Knowye  and  these  Presis  witness  That  I  the  sd  {A.)  having  Award, 
taken  upon  myself  the  sd  reference  and  having  been  attended 
by  the  sd  pties  or  their  solicitors  or  agts  and  having  examined 
their  witnesses  heard  their  respive  allegations  and  investigated 
the  accts  and  transactions  by  and  betn  the  sd  parties  and  ma- 
turely considered  the  same  do  make  my  award  in  manner  fol- 
lo^ving  that  is  to  say  /  award  and  determine  That  there  is  now 
justly  due  and  owing  to  the  sd  (-S.)  from  the  sd  Compy  of  G.  the 
sum  of  £  And  I  do  award  order  and  direct  That  the  sd  sum 

of  £  be  pd  to  the  sd  {S.)  or  order  within  ten  days  after  the 
next  quarterly  court  of  directors  which  shall  be  held  after  the 
pubhcation  of  this  my  award  And  I  do  furr  order  and  direct 
That  each  of  the  sd  pties  shall  pay  their  own  costs  chas  and 
exps  of  the  sd  bonds  of  arbitration  and  their  witnesses  and  all 
matters  whatsr  attendino-  and  incidental  to  the  sd  reference  and 
that  the  costs  and  chas  attending  this  my  award  shall  be  pd 
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No.  CXLII.     equally  betn  them     And  lastly  I  do  award  and  direct  that  ge- 
Cross'Boudr   iisral  rels  be  made  &c.  (see  Jirst precedent)     In  ^fitness  &cc.  see 
ante,  No.  XLVI. 


CXLiii.  No.  CXLIII. 

Award  under  a 

Judge's  Order.  Awovd  of  Differences  between  two  Copartners  under  a 

Submission  by  a  Judges  Order. 

Recital  of  order.       To  all  to  whom  these  Prests  shall  come  I  {arbitrator)  of  &c. 
send  greeting      Whas  at  a  sitting  of  Nisi  Prius  after 
term  last  holden  at  the  Guildhall  in  and  for  the  city  of  London 
and  county  of  the  same  (a)  on  Wednesday  the  day  of 

and  by  adjournment  on  the  day  of  the  same 

in  the  yr  of  our  Lord  18  before  the  lit  Hon.  Lord  Chief 
Justice  of  the  C.  P.  it  was  ordered  by  the  sd  court  in  an  action 
then  and  there  depending  betn  A,  B.  pltfF  and  C.  D.  deft  by 
and  with  the  consent  of  all  pties  their  counsel  and  atties  that  a 
juror  slid  be  withdrawn  and  all  matters  in  difference  betn  the 
sd  pties  shd  be  referred  to  the  award  arbitrament  final  end  and 
determination  of  me  the  sd  {A.)  so  as  I  shd  make  and  publish 
my  award  in  writing  under  my  hand  of  and  concerning  the 
preses  in  question  on  or  before  the  day  of  then 

next  ensuing  And  that  the  sd  pties  should  perform  fulfil  and 
keep  such  award  so  to  be  made  by  me  the  sd  {A.)  as  afd  And 
that  the  costs  of  the  cause  shd  abide  the  event  of  the  sd  award 
And  that  the  costs  of  the  present  reference  shd  be  in  the  dis- 
cretion of  me  the  sd  {A.)  who  shd  direct  and  award  by  whom 
to  whom  and  in  what  manner  the  same  shd  be  pd  as  by  the  sd 
order  reference  being  thereto  had  will  more  fully  appear  And 
whas  the  time  for  making  and  publishing  the  sd  arbitrator's 
award  in  pursuance  of  the  sd  recited  order  hath  by  sevl  rules 
of  the  sd  Ct  of  C.  P.  made  from  time  to  time  by  and  with  the 
consent  of  the  sd  pties  been  and  the  same  now  stands  enlarged 
Time  of  making  until  the  day  of  this  present  term     Now  know  ye  that 

larged.  I  the  sd  {A.)  having  taken  upon  myself  the  charge  and  burthen 


(a)  Or,  "  at  Westr  in  and  for  tbe  county  of  Middx." 
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of  the  sd  reference  and  having  inspected  the  coptship  bks  of    No.  CXLIII. 

,.  -iiii  •111  n  •  Award  under  a 

acct  and  havmg  examined  and  duly  considered  the  allegations  judge's  Order. 
vouchers  proofs  and  witnesses  of  the  sd  pties  resply  do  make 
and  publish  this  my  award  of  and  concerning  the  preses  that  is 
to  say  /  do  award  order  and  direct  That  all  proceedings  in  the  Award. 
sd  cause  shall  cease  and  be  no  further  prosecuted  Ayid  that  the 
sd  C.  D.  shall  pay  &:c.  (as  before,  p.  311)  which  sd  sum  of 
£  I  do  adjudge  and  declare  to  be  justly  due  from  the  sd 

C.  D,  to  the  sd  A.  B.  for  or  upon  the  matters  contd  in  the 
declarations  in  the  sd  cause  subject  nevss  to  this  proviso  that  if 
on  or  before  the  sd  day  of  the  C.  D.  shall  pay 

or  discharge  all  or  any  pt  of  the  balances  due  to  the  crs  of  the 
sd  firm  of  A.  B.  and  C.  D.  then  upon  delivering  to  the  sd  A.  B.  c.  D.  to  pay 
at  the  time  and  place  afd  proper  rects  and  dischas  for  so  much  gun,.' 
as  he  shall  have  so  pd  the  same  shall  be  taken  and  deemed  as 
paymt  of  so  much  of  the  sd  sum  of  £  as  by  the  said 

rects  and  dischas  shall  be  expssd  to  have  been  reed  or  orwise 
that  he  the  sd  C.  D.  shall  pay  the  whole  of  the  sd  sum  of 
£  to  the  sd  A.  B.  who  thereout  shall  pay  and  satisfy 

such  balances  to  the  sevl  psns  as  afd  And  I  do  furr  award  A.  B.  to  collect 
order  and  direct  That  the  said  C.  D.  do  and  shall  permit  the  sd 
A.  B.  to  collect  and  rece  for  their  jt  use  the  sevl  debts  and 
sums  of  money  as  follow  that  is  to  say  (here  state  the  names  of 
the  several  debtors  to  the  firm  and  the  amount  of  their  debts) 
And  I  do  furr  award  and  direct  That  the  said  A.  B.  shall  be  at 
liberty  to  bring  any  action  or  actions  either  in  his  own  name  or 
in  their  jt  names  for  the  recovering  of  any  debt  or  debts  sum 
or  sums  of  money  hnbefe  mentd  But  nevss  if  the  sd  A.  B.  shd 
bring  any  actions  in  the  name  of  the  sd  C.  D.  witht  his  consent 
first  had  and  obtained  that  then  the  said  A.  B.  shall  save  harm- 
less and  indemnify  the  sd  C.  D.  from  all  consequences  chas  and 
exps  attending  any  such  action  if  the  same  shd  happen  to  fail 
and  be  fruitless  And  I  do  furr  award  order  and  direct  That 
the  sd  A.  B.  shall  not  compound  or  compromise  any  action  to 
be  brought  for  the  recovery  of  the  sd  debts  or  sums  of  money 
witht  the  consent  of  the  sd  C.  D.  in  waiting  for  that  purpose 
first  had  and  obtained  And  that  the  said  A.  B.  shall  within 
days  after  the  payment  of  the  sd  sum  of  £  so 

awarded  at  his  own  expence  enter  into  and  deliver  a  bond  to 
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with  a  Condon  thereunder 


Award  under  a      bitten  for  making  the  same  void  in  case  he  the  sd  A.  B.  shall 


No.  CXLIII.    the  sd  C.  D.  in  the  penalty  of  £ 

written  for  making  the  same  voi 

oive  to  the  sd  C.  D.  an  acct  of  his  proceeding-s  in  the  coUectinff 
To  give  a  bond     '='  .  ;  ..,.., 

to  c.  D.  tiiat  be  of  the  sd  outstanding  debts  from  time  to  time  within  six  weeks 
after  any  request  in  writing  so  to  do  And  shall  also  from  time 
to  time  as  the  same  debts  are  resply  reed  pay  to  the  sd  C.  D* 
one  moiety  thof  all  rease  exps  attending  the  collecting  and 
receiving  of  the  same  being  first  deducted  A7id  lastly  I  do  hby 
award  order  and  direct  That  each  of  the  sd  pties  shall  and  do 
bear  and  pay  his  own  costs  of  this  reference  And  that  the 
costs  of  this  our  award  be  pd  in  equal  moieties  betn  them  (a) 
In  witness  &c.,  see  ante,  No.  XLVI. 


No.  CXLIV. 

Under  Lord 

Chancellor's 

Order. 

Recital  of  Lord 

Chancellor's 

order. 


Award. 


C.  D.  to  pay 

balance  due  to 
A.  B. 


A.B.  to  execute 
conveyance. 


No.  CXLIV. 

Award  vnder  a  Submission  hy  Order  of  the  Lord  Chancellor. 

To  all  &c.  see  last  precedent     Whns  by  a  certain  order  made 
by  the  Ld  High  Chancellor  of  Gt  Brit  on  the  day  of 

in  the  yr  of  &:c.  in  a  certain  cause  depending  in  the 
High  Ct  of  Chancery  wherein  A.  B.  of  &:c.  was  plff  and  C.  D. 
of  (fee.  deft  it  was  ordered  by  consent  of  the  pties  and  their 
counsel  &c.  among  other  things  that  the  settlemt  of  the  accts 
and  all  or.  matters  in  difference  betn  the  sd  pties  shd  be  referred 
to  me  the  sd  {arbitrator)  Now  know  ye  that  I  the  sd  {A.) 
having  taken  upon  myself  (see  last  precedent)  do  hby  award 
adjudge  and  declare  the  balance  due  from  the  sd  C.  D.  to  the 
sd  A.  B.  upon  such  settlmt  to  be  the  sum  of  £  which  sd 

sum  I  do  award  order  and  direct  that  the  sd  C.  D.  do  and  shall 
pay  unto  the  sd  A.  B.  at  &:c.  And  I  do  furr  award  order  ad- 
judge and  determine  that  the  sd  A.  B.  shall  within  days 
after  the  payment  of  the  sd  sum  of  £  at  the  costs  and 
expence  of  the  sd  C.  D.  exte  such  a  good  and  effectual  conveye 
and  assurance  of  the  messe  or  tent  in  the  occupation  of  the  sd 
A.  B.  situated  &c.  to  and  for  the  use  of  the  sd  C.  D.  or  as  he 


(a)  Where  it  is  ordered  by  the  rule  of  court,  that  the  costs  of  the  cause  shall 
abide  the  event  of  the  award,  the  arbitrator  has  no  occasion  to  take  notice  of  any 
costs  but  the  costs  of  reference. 
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shall  direct  and  that  he  the  sd  C.  D.  shall  upon  the  exon  of  the  No.  CXLiv. 

sd  conveye  pay  unto  the  sd  A.  B.  the  sum  of  £                 as  a  chancethr's 

conson  for  the  same     And  lastly  I  do  award  (fee.  that  the  costs         Older. 

chas  and  exps  of  the  suit  and  reference  and  also  of  this  my  Costs  to  be 

1        1  •    1      T    1  !•     T  -1  1  borne  equally 

award  which  1  do  adjudge  to  amount  m  the  whole  to  the  sum  by  the  parties, 
of  £  shall  be  borne  and  pd  by  the  sd  pties  in  difference 

in  equal   moieties   and  proportions     In  witness  &c.  see  ante, 
No.  XLVI. 


No.   CXLIV.— 2.  No.  CXLIV.  2. 

Award  by  an 

Aivard  hy  an  Umpire.  Umpire. 

To  all  to  whom  these  Prests  shall  come  We  (arbitrators)  of  Recital  of  cross 
&c.  send  greeting     Whas  A.  B,  of  Sec.  and  C.  D.  of  &c.  coptnrs  an  award  of 
have  mutually  entered  into  and  reciprocally  exted  bonds  or  ^fbitiators. 
obligations  to  each  other  bearg  date  <fec.  in  the  penal  sum  of 
£  conditioned  that  the  sd  pties  shd  in  all  things  well  and 

truly  stand  to  abide  observe  perform  fulfil  and  keep  the  award 
order  final  end  and  determination  of  (arbitrators)  arbitrators 
indifferently  chosen  by  the  sd  pties  of  and  concerning  all  and 
all  manner  of  action  and  actions  cause  and  causes  of  action 
suits  bills  bonds  specialties  [covts  contracts  promises  accts  rec- 
konings sums  of  money  judgmts  exons  extents  quarrels  contro- 
versies trespasses]  dams  and  demands  w'hatsr  both  in  law  and 
equity  committed  or  depending  by  or  betn  the  sd  pties  so  as 
the  sd  award  shd  be  made  on  or  before  the  day  of 

But  if  the  sd  arbitrators  shd  not  make  such  their  award  of  and  Or  of  umpire, 
concerning  the  sd  differences  by  the  time  afd  then  if  the  sd 
pties  shd  in  all  things  well  and  truly  stand  to  abide  observe 
perform  fulfil  and  keep  the  award  order  arbitrament  umpirage 
final  end  and  determination  of  such  psn  as  shd  hrfr  be  chosen 
by  the  sd  arbitrators  so  as  the  sd  umpire  shd  make  his  award 
or  umpirage  of  and  concerning  the  same  on  or  before  the 
day  of  And  whas  the  sd  (A.)  met  upon  the  sd  arbitration  Appointment  of 

and  did  not  make  their  award  by  the  time  limited  in  and  by  the  ""P^*^^* 
conditions  of  the  sd  bonds  and  in  pursuance  thof  have  chosen 
and  appted  me  as  umpire  to  settle  and  determine  the  matters 
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No.  CXLIV.  2, 

Aicard  hy  an 
Umpire, 


Award. 

A.  B,  to  pay 
costs  of  a  suit 
commenced  by 
him. 


And  costs  of 
reference. 


in  difference  betn  the  sd  pties.  JVow  Know  ye  That  I  the  sd 
{umpire)  the  umpire  named  and  chosen  as  afd  having  taken 
upon  me  the  burthen  of  the  sd  arbitration  and  having  heard  &c. 
of  and  concerning  the  sd  disputes  and  differences  betn  them  and 
fully  considered  the  same  do  make  this  my  award  and  umpirage 
in  manner  following  that  is  to  say  1  do  award  and  order  that 
the  sd  A.  B.  his  exs  or  ads  do  and  shall  on  the  day  of 

between  the  hours  &c.  pay  or  cause  to  be  pd  unto  the  sd 
C.  D.  the  sum  of  £  in  full  for  his  dams  and  costs  in  a 

certain  action  lately  commenced  by  him  the  sd  A.  B.  agst  the 
sd  C.  D.  and  also  for  the  costs  of  and  occasioned  by  this  refer- 
ence And  upon  paymt  of  the  sd  sum  of  £  I  do  award 
&c.  {mutual  releases.) 

In  witness  &c.  see  ante,  No.  XLVI. 


Award  hy  a  Commissioner  under  an  Inclosure  Act,  see  post, 

Awards. 


Arbitration  Clause  in  Deeds,  see  Index  to  Precedents. 


ARTICLES. 
Articles  of  Clerkship,  see  ante,  Apprenticeship,  No.  CXXII. 


Articles  of  Copartnership,  see  post,  Copartnership. 


Articles  for  a  Marriage  Settlement,  see  ante,  Agreements,     ,.8 
No.  LXV. 


I 


ASSIGNMENTS.  321 


ASSIGNMENTS. 

1.  Definition  of  an  Assignment.  I  5.  How  made. 

2.  Leases,  Annuities,  Sfc.  assignable.        \  6.  Operative  Words. 
^.   Offices  of  Trust  not  assignable.  7.  Stamp. 

4.   What  assignable  by  Statute.  \ 

Sect.  1.  An  assignment  is  the  transferring  or  setting  over  to  ano-  Definition  of  an 
ther  the  intei-est  a  man  hath  in  a  thing ;  more  particularly  the  trans-    " 
ferring  to  another  that  particular  interest  which  a  man  hath  in  any 
property  wherein  a  third  person  not  a  party  to  the  assignment  has 
some  right  or  interest. 

2.  Assignments  are  usually  made  of  leases  and  estates  for  years.  Leases,  an- 
There  may  also  be  an  assignment  of  an  annuity  or  rent-charge,  but  signabl'e. 
judgments,  statutes  and  choses  in  action,  as  debts,  bonds  &c.  are  not 
assignable  by  the  common  law,  10  Co.  48;  Roll.  Abr.  376.     But 

courts  of  law  will  allow  the  assignee  to  sue  in  the  name  of  the  assig- 
nor. Winch  V.  Keeley,  1  T.  R.  619.  They  may  likewise  be  assigned 
in  equity,  2  P.  Wms.  608 ;  2  Vern.  595.  So  likewise,  although  by 
the  common  law  no  possibility  or  contingent  interest  could  be  as- 
signed over  to  another,  yet  they  are  assignable  in  equity  for  a  valu- 
able consideration,  Wright  v.  Wright,  1  Ves.  409 ;  1  Fonbl.  Treat,  of 
Eq.  103. 

3.  An  office  of  trust  cannot  be  assigned,  Dy.  7 ;  nor  a  pei'sonal  Offices  of  trust, 
trust,  as  that  of  guardian  or  trustee,  Vaugh.  180;  nor  the  full  pay  of  j|j*]'e°°'  ^^^^S^' 
an  officer,  Flarty  v.  Odium,  3  T.  R.  681.     So  likewise  the  assign- 
ment of  the  half-pay  of  an  officer  is  bad  in  equity  as  well  as  at  law, 

Stone  V.  Littledale,  2  Anst.  533. 

4.  Some  things,  not  assignable  in  their  nature,  are  made  so  by  What  assign- 

1       r»    0     J     A  r»      1     -1    1        11       able  by  statute, 

statute ;  as  promissory  notes,  by  o  &  4  Anne,  c.  9 ;  bail  bonds  by  q^  otherwise. 

sheriffs,  4  &  5  Anne,  c.  16 ;  certificates  for  taking  and  prosecuting 
felons  to  conviction,  10  &  11  W.  3,  c.  23;  but  see  7  G.  4,  c.  64;  Dig. 
p.  ii.  tit.  Administration  (Justice)  ;  and  a  bankrupt's  effects  by 
the  bankrupt  laws.  By  59  G.  3,  c.  12,  s.  30,  overseers  may,  on  ap- 
plication for  parish  relief  by  persons  intitled  to  a  pension  or  allow- 
ance, require  them  to  assign  to  them  the  next  payment  which  shall 
become  due,  by  way  of  security  for  the  repayment  of  what  is  ad- 
vanced. No  stamp  is  required  upon  such  an  assignment,  see  Dig. 
p.  iii.  tit.  Poor  ;  but  otherwise  the  assignment  of  seamen's  wages, 
half-pay,  &c.  is  prohibited  by  11  G.  4  &  1  W.  4,  c.  20,  s.  47 ;  and  see 
further  as  to  assignments.  Dig.  p.  i.  tit.  Assignment. 

5.  Since  the  Statute  of  Frauds,  it  is  requisite  to  the  validity  of  an  How  made. 

VOL.  I.  Y 
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Operative 
words. 


Assignments,  assignment  of  an  estate  in  land,  that  it  should  be  in  writing  (see 
Assi(jnment  of  a  Lease).  The  operative  words  in  assignments  are, 
"  give,  grant,  bargain,  sell,  assign,  transfer  and  set  over ;"  but  all 
these  words  are  not  necessary,  and  are  but  rarely  used.  In  the  case 
of  mortgagees  and  trustees,  the  words  "  give  and  grant"  are  mostly 
omitted.  When  therefore  they  join  in  an  assignment,  words  of  grant 
are  for  the  most  part  mentioned  in  distinct  clauses,  thus,  "  A.  B. 
{mortgagee  or  trustee)  at  the  instance  and  request  of  C,  D.  (owner, 
mortgagor  ^r.)  hath  bargained  &c."  and  the  owner  &c.  "  hath 
granted,  bargained  &c.,  ratified  and  confirmed."  Sometimes,  to 
rebut  the  imputation  of  warranty,  the  words  of  grant  are  qualified 
by  the  clause,  "  by  way  of  assignment  (or  other  assui-ance)  only,  and 
not  of  covenant  or  warranty ;"  or  sometimes  by  the  clause,  "  accord- 
ing to  his  (the  mortgagee's  ^-c.)  right,  title  and  interest,  and  no 
further  or  otherwise." 

6.  By  the  44  G.  3,  c.  98,  amended  by  the  55  G.  3,  c.  184,  the  ad 
valorem  duty  is  chargeable  on  assignments  as  on  any  other  convey- 
ance ;  but  where  the  assignment  is  not  otherwise  charged,  or  is  not 
exempt  from  all  dut}^,  then  the  duty  of  1/.  15s.,  and  the  farther  pro- 
gressive duty  of  IZ.  5s.,  is  charged. 


No.  CXLV. 

Agreement. 


Recital  of  ar- 
ticles. 


Testatum, 


No.  CXLV. 

Assignment  of  an  Agreement  for  the  Purchase  of  an  Estate. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  (assignor) 
of  &:c.  of  the  one  pt  and  (assignee)  of  &:c.  of  the  or.  pt  Whas  by 
articles  of  agreement  bearing  date  the  day  of  last  and 

made  or  expssd  to  be  made  betn  (vendor)  of  &:c.  of  the  one  pt 
and  the  sd  (assignor)  of  the  other  pt  It  is  witnessed  that  the 
said  (V.)  did  for  the  consons  therein  mentd  agree  to  sell  unto 
the  sd  (assignor)  all  those  messes  &c.  as  by  the  sd  articles  re- 
ference being  thereto  had  will  more  fully  appear  Now  this 
Indre  witnesseth  That  in  conson  of  the  sum  of  £  to  the  sd 
(assignor)  well  and  truly  pd  by  the  sd  (assignee)  the  rect  of 
which  is  hby  ackngd  He  the  sd  (assignor)  Hath  granted  bar- 
gained sold  assigned  transferred  and  set  over  and  by  these 
prests  Doth  grant  &c.  All  those  the  sd  recited  articles  of  agrt 
and  all  the  este  right  and  title  benefit  advantage  property  claim 


, 
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and  demand  whatsr  of  him  the  sd  {assignor)  of  in  or  to  the  same     N'o.  cxl\'. 

To  Have  and  to  Hold  the  sd  articles  and  all  bent  and  advantage        — 

thereof  in  as  full  ample  and  beneficial  a  manner  as  he  the  sd     ^  ®"  "*"• 

{assignor)  could  or  might  have  been  intitled  to  the  same  if  these 

prests  had  not  been  made     And  the  sd  {assignor)  doth  hby  Power  of  at- 

make  nominate  and  constitute  the  sd  {assignee)  his  exs  &;c.  his 

true  and  Iful  atty  and  atties  irrevocable  in  his  name  but  for  the 

sole  use  and  bent  of  him  the  sd  {assignee)  to  do  perform  and  exte 

every  act  matter  and  thing  whatsr  requisite  and  necessy   for 

carrying  the  sd  articles  of  agrt  into  full  effect     Provided  nevss  indemnity  to 

and  it  is  hby  decld  and  agrd  by  and  betn  the  sd  pties  hereto  ^*^'S"or. 

that  the  sd  {assignee)  shall  and  will  at  all  times  indemnify  and 

save  harmless  the  sd  {assignor)  his  hrs  exs  ads  and  ass  from 

and  agst  all  costs  chas  and  dams  which  he  they  or  any  of  them 

shall  or  may  pay  sustain  or  be  put  unto  by  reason  of  any  action 

or  suit  in  pursuance  of  the  power  hnbefe  given     And  the  sd  Agreement 

{assignor)  for  himself  his  hrs  exs  and  ads  doth  hby  covt  with 

and  to  the  sd  {assignee)  in  manner  following  that  is  to   say 

That  for  and  notwithstanding  any  matter  or  thing  by  him  done 

omitted  or  knowingly  suffered  the  sd  in  pt  recited  agrt  is  a 

good  and  valid  agrt  and  not  in  anywise  forfeited  surrendered 

or  orwise  made  void     And  that  he  the  sd  {assignor)  hath  full  Further  assu- 

power  and  Iful  authority  to  assign  and  assure  the  same     And 

also  that  he  the  sd  {assignor)  his  hrs  exs  and  ads  shall  and  will 

at  any  time  hrafter  upon  rease  request  and  at  the  costs  and  chas 

of  the  sd  {assignee)  do  and  perform  all  such  furr  and  or.  acts 

for  the  better  and  more  fully  and  satisfactorily  assigning  and 

assuring  the  sd  agrt  as  by  the  sd  {assignee)  his  hrs  &:c.  or  by  his  or 

their  counsel  in  the  law  shall  be  advised  and  required    And  the  Assignee  to  per- 

1  .  o      -I  •         ir-i-i  1111-11  ip        '''"'^  covenants 

sd  {assignee)  tor  mmselt  his  hrs  exs  and  ads  doth  hby  covt  &c.  ofiheagree- 

with  the  sd  {assignor)  his  hrs  &c.  That  he  the  sd  {assignee)  shall  '°^°'' 
and  will  well  and  truly  pay  perform  observe  and  keep  all  and 
every  the  sum  and  sums  of  money  covts  agrts  provos  and  con- 
dons  resply  which  are  mentd  or  contd  in  the  sd  in  pt  recited 
articles     In  witness  kc.  see  ante,  No.  XLVI. 
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No.  ex L VI. 

Agreement, 


Assignment. 


Habendum. 


Upon  trust. 


ASSIGNMENTS. 


No.  CXLVI. 


Assignment  of  an  Agreement  for  the  Sale  of  Timber  for  securing 
the  Payment  of  Dehts  (by  Indorsement). 

Know  all  Men  That  I  {assignor)  of  &c.  for  the  furr  and  better 
securing  the  payment  of  all  the  debts  raentd  and  contd  in  the 
schedule  hereunto  annexed  Have  granted  bargained  sold  and 
assigned  and  do  hby  grant  &;c.  unto  the  sd  {assignee)  of  &c.  his 
exs  (fee.  All  those  the  within  written  articles  and  all  monies 
hrftr  due  or  to  be  pd  thereon  and  the  full  bent  profit  and  ad- 
vantage thereof  from  and  after  the  day  of  last  past  To 
Have  and  to  Hold  the  sd  articles  and  all  the  sd  monies  due  and 
paye  thereon  and  the  full  bent  profit  and  advantage  thereof  unto 
the  sd  (assignee)  his  exs  ads  and  ass  Upon  the  Trusts  nevss 
hnaftr  expssd  and  deck!  of  and  concerning  the  same  that  is  to 
say  Upon  Trust  That  he  the  sd  {assignor)  do  and  shall  rece  and 
take  of  and  from  the  within-named  {vendor)  all  such  sum  and 
sums  of  money  as  shall  become  due  and  payable  by  force  and 
virtue  of  the  within  written  articles  and  pay  and  apply  the  same 
money  in  discharge  of  the  costs  and  chas  of  the  trusts  hby 
created  Then  upon  and  after  paymt  of  the  same  in  Trust  to 
pay  and  discharge  the  principal  money  and  int  due  to  the  sevl 
psns  in  the  schedule  hereunto  annexed  or  so  far  as  the  same 
will  extend  in  rateable  proportions  And  for  the  purposes  afd 
I  the  sd  {assignor)  Have  made  &c.  {Power  of  Attorney,  see  last 
Precedent)  to  ask  demand  sue  for  recover  and  rece  all  such  sum 
and  sums  &;c.  which  shall  grow  due  and  paye  &:c.  and  to  make 
do  and  exte  all  such  or.  acts  and  deeds  for  the  better  enabling 
the  sd  {assignee)  his  exs  &;c.  to  recover  and  rece  all  such  sums 
&c.  as  the  sd  {assignee)  his  &c.  or  his  counsel  in  the  law  shall 
advise  or  require  I  the  sd  {assignor)  agreeing  to  ratify  and  con- 
firm whatsr  shall  be  Ifully  done  in  and  about  the  preses  In 
witness  &cc. 


Assignment  of  an  Annuity,  see  ante.  No.  XCII.  Annuity. 
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No.  CXLVIJ. 
Annuity. 

No.  CXLVII.  ^^— 

Assignment  of  an  Annuity  hy  a  Wife  to  Executors  for  discharging 
her  Husband's  Debt  to  the  Testator. 

This  Indenture  made  &c.  see  ante,  No.  LXXXV.  Betn  (as-  Recital  of  giant 
signor)  wife  of  (husband)  of  &c.  of  the  first  pt  the  sd  (husband)  ^jfj]      ^ 
of  the  second  pt  and  (executors)  of  the  third  pt     Whas  I.  S.  late 
of  (fee.  deed  duly  made  and  published  his  last  will  and  testament 
in  writing  bearing  date  (fee.  and  did  thby  bequeath  unto  the  sd 
(assignor)  during  the  term  of  her  natural  life  one  annuity  or 
clear  yrly  sum  of  £        of  Iful  (fee.  paye  quarterly  free  and  clear 
of  the  legacy  duty  and  all  or.  taxes  and  deductions  whatsr    And 
the  sd  testator  apptd  the  sd  (executors)  executors  of  his  will  And  Death  oftesta- 
whas  the  sd  I.  S.  departed  this  life  on  or  about  day  of 

witht  having  altered  or  revoked  his  sd  will  and  shortly  after  his 
dece  the  sd  will  was  duly  proved  by  the  sd  (JE.)  in  the  Consis- 
tory Court  of  And  whas  the  sd  (H.)  was  indebted  to  the  Debt  from  hus- 
sd  I.  S.  at  the  time  of  his  dece  in  the  principal  sum  of  £ 
secured  to  the  sd  I.  S.  by  the  bond  of  the  sd  (H.)  dated  the 
day  of        in  the  penal  sum  of  £  And  whas  by  bond  under  Bond  from  bus- 

l)3ntl  to  GXGCU" 

the  hand  and  seal  of  the  sd  (H.)  bearg  date  the  (fee.  the  sd  (H.)  tors. 

became  bd  unto  the  sd  (E.)  as  executors  afd  in  the  sd  sum  of 

£         with  a  Condon  thereunder  written  by  which  after  reciting 

the  sd  bond  dated  the  (fee.  and  the  will  and  death  of  the  sd  I.  S. 

And  after  reciting  that  all  interest  due  on  the  sd  sum  of  £ 

had  been  duly  pd  up  to  the  date  of  the  now  reciting  bond  but 

that  as  it  was  not  in  the  power  of  him  the  sd  (H.)  to  pay  off  the 

sd  sum  of  £  in  any  or.  way  than  by  instalments  after  the 

rate  of  £  per  ajin.  with  int  they  the  sd  (E.)  had  agrd  to 

accept  paymt  thof  in  that  way  It  is  decld  that  if  the  sd  (H.)  Executors  agree 

his  hrs  exs  or  ads  slid  pay  unto  the  sd  (E.)  or  unto  the  survors  instalments. 

or  survor  of  them  his  or  her  exs  or  ads  the  sum  of  £         with 

int  for  the  same  after  the  rate  of  £        for  evy  100/.  by  the  year 

by  instalments  on  the  days  and  times  and  in  manner  thin  mentd 

that  is  to  say  the  sum  of  £       with  half  a  yr's  int  on  the  sd  sum 

of  £        on  the  day  of  thence  next  ensuing  the  further 

sum  of  £        with  half  a  yr's  int  on  the  then  remaining  pt  of  the 

sd  principal  sum  of  £       on  (fee.     And  also  slid  on  the       day  of 
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No.  CXLVII. 
Annuity. 

Judgment  en- 
tered up  on 
\v:i riant  of  at- 
toi  uey. 


Agreement  on 
the  pari  of  wife 
to  assign  her 
annuity  to  exe- 
cutors. 


Testatum. 


Habendum. 


and  the  clay  of         in  each  succeeding  yr  by  half-yrly 

paymts  pay  the  Hke  sum  And  whas  the  paymt  of  the  sd  sum 
of  £  and  int  by  instahiients  as  hnbefe  mentd  was  furr  seed 
to  the  sd  {E.)  as  exs  as  afd  by  a  warrant  of  atty  under  the  hand 
and  seal  of  the  sd  {H.)  bearg  date  &c.  for  confessing  judgment 
against  him  in  an  action  of  debt  in  the  court  of  C.  P.  at  Westr 
at  the  suit  of  the  sd  {E.)  for  the  sd  sum  of  £  And  whas  no 
part  of  the  sd  sum  of  £  hath  been  pd  by  the  sd  {H.)  pursuant 
to  the  condon  in  the  sd  recited  bond  of      day  and  in  con- 

sequence of  such  deft  in  paymt  the  sd  {E.)  entered  up  judg- 
ment pursuant  to  the  sd  warrant  of  atty  for  the  sum  of  £ 
and  costs  of  suit  but  no  exon  hath  been  sued  out  on  the  sd 
judgment  And  whas  all  int  hath  been  pd  up  to  the  day  of  the 
date  of  these  prests  And  whas  the  sd  {H.)  being  at  present 
unable  to  pay  any  pt  of  the  sd  principal  sum  of  £  the  sd 
{assignor)  at  his  request  hath  agrd  to  transfer  the  sd  annty  or 
yrly  sum  of  £  bequeathed  to  her  as  afd  unto  the  sd  {E.) 
Upon  such  trusts  as  are  hnafter  decld  for  securing  the  paymt 
of  the  sd  sum  of  £  and  the  int  thof  by  instalments  And  in 
conson  thof  the  sd  i^E.)  have  agrd  to  enter  into  the  covts  hnaftr 
contd  for  postponing  the  enforcement  of  the  immediate  paymt 
of  the  sd  sum  of  £  in  manner  hnaftr  mentd  Now  this  Indre 
ivitnesseth  That  in  pursuance  of  the  sd  recited  agrt  on  the  pt  of 
the  sd  {A.)  and  in  conson  of  5s.  of  Iful  &c.  to  the  sd  {A.)  in 
hand  pd  by  the  sd  {E.)  at  &;c.  the  sd  {A.)  at  the  request  and 
by  the  direction  of  the  sd  {H^  testified  by  his  being  a  pty  to 
and  exting  these  prests  Hath  given  granted  bargained  sold  as- 
signed transferred  and  set  over  and  by  these  prests  Doth  grant 
&c.  unto  the  sd  {E.)  All  that  the  sd  annty  or  yrly  sum  of  £ 
in  and  by  the  sd  recited  will  of  the  sd  I.  S.  deed  given  and  be- 
queathed to  the  sd  {A.)  as  afd  Togr  with  all  powers  remedies 
and  means  whatsr  requisite  and  necessary  for  recovering  re- 
ceiving and  giving  effectual  rects  releases  and  discharges  for  the 
same  annty  and  every  part  thereof  And  all  the  right  title  and 
int  trust  property  claim  and  demand  whatsr  of  her  the  sd  {A.) 
in  to  and  out  of  the  same  annty  or  yrly  sum  of  £  and  all 

arrears  and  growing  paymts  thof  To  Have  Hold  rece  perceive 
take  and  enjoy  the  sd  annty  or  yrly  sum  of  £  and  the  ar- 
rears and  growing  paymts  thof  Togr  with  the  sd  powers  reme- 


ASSIGNMENTS.  327 

dies  and  means  for  recovering  and  enforcing  paymts  thof  as  afd    No.  CXLVII. 

unto  the  sd  (£'.)  their  exs  ads  and  ass  henceforth  during  the '^""'"'^' 

life  of  the  sd  (A.)  Nevss  upon  and  for  the  trusts  intents  and  To  executors. 

purps  hnaftr  expressed  and  decld  of  and  concerning  the  same 

that  is  to  say  Upon  Trust  that  they  the  sd  {E.)  or  the  survors  Upon  trust. 

or  survors  of  them  or  the  exs  ads  or  ass  of  such  survor  do  and 

shall  from  time  to  time  when  and  as  the  sd  annty  or  yrly  sum 

of  £         shall  become  paye  rece  and  retain  the  same  annty  and 

evy  pt  thof  And  shall  and  do  yrly  and  evy  yr  until  the  whole  To  pay  princi- 

of  the  principal  sum  of  £  and  the  int  upon  or  in  repect  of  fmerest  by  an- 

the  same  shall  be  fully  pd  and  satisfied  [in  case  the  sd  (A.)  shd  J),"^jj\g°^^^'' 

so  long  live]  by  and  out  of  the  sd  annty  or  yrly  sum  of  £ 

pay  and  satisfy  unto  the  sd  psnl  reptives  or  reptive  for  the  time 

being  of  the  sd  I.  S.  deed  the  int  which  at  the  end  of  each  half 

yr  shall  be  due  and  paye  upon  the  sd  sum  of  £         or  upon  so 

much  thof  as  shall  from  time  to  time  be  remaining  unpd     The 

first  half  yrly  paymt  of  int  to  be  made  at  the  end  of  six  calr 

ranths  to  be  computed  from  the  day  of         last  past     And 

also  at  the  end  of  each  succeding  half  yr  by  and  out  of  the  sd 

annty  or  yrly  sum  of  £        pay  and  satisfy  unto  the  psl  reptives 

or  reptive  for  the  time  being  of  the  sd  I.  S.  deed  the  sum  of 

£         in  or  towards  the  paymt  or  satisfaction  of  so  much  of  the 

sd  sum  of  £         by  way  of  half  yrly  instalments  And  subject 

and  witht  prejudice  to  the  paymnts  afd   Upon  Trust  that  they  To  p;iy  surplus 

the  sd  (C.)  their  exs  ads  and  ass  shall  and  do  stand  possd  of  °     * 

and  interested  in  the  sd  annty  or  yrly  sum  of  £         or  so  much 

thof  as  shall  not  be  disposed  of  under  the  trusts  afd  In  Trust 

for  the  sd  {A.)  and  her  ass     And  it  is  hby  agrd  and  decld  betn  Trustees  to  give 

rccciuls, 

and  by  the  sd  pties  hereto  that  the  rect  or  rects  of  the  sd  (£'.) 
or  of  the  survors  or  survor  of  them  or  the  exs  ads  or  ass  of  such 
sui-vor  shall  be  a  good  and  effectual  discharge  for  the  sd  annty 
or  yrly  sum  of  £  unto  the  psn  or  psns  paying  the  same  for 

as  much  thof  as  in  such  rect  or  rects  shall  be  expssd  or  ackngd 
to  be  reed  and  that  the  psn  or  psns  paying  the  sd  annty  or  yrly 
sum  or  any  pt  thof  and  taking  such  a  rect  or  rects  for  the  same 
as  afd  shall  not  be  bound  or  obliged  to  see  to  the  applicon  or 
be  anywise  answerable  or  accountable  for  the  loss  misapplicon 
or  nonapplicon  of  the  money  which  in  such  rect  or  rects  shall 
be  expssd  to  be  reed  or  any  pt  thof    And  the  sd  (.4.)  doth  hby  Covenants  from 
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No.  CXLVII.  for  herself  her  hrs  exs  and  ads  covt  promise  and  aojree  to  and 

Annuity.  •  i      i  i      t-t       i     •  •  n 

With  the  sd  (i.)  their  exs  ads  and  ass  in  manner  followg  that  is 

act  to  incumber.  ^^  ^^Y  That  she  the  sd  (^.)  hath  not  at  any  time  heretofore  reld 

or  apptd  the  sd  annty  or  yrly  sum  of  £         or  any  part  thof  nor 

made  done  permitted  or  suffered  any  act  deed  matter  or  thing 

whatsr  whby  or  by  means  whof  the  same  annty  or  any  pt  thof 

can  shall  or  may  be  impeached  chagd  or  in  anywise  incumbered 

For  further  as-    And  moreover  that  she  the  sd  (A.)  and  her  ass  shall  and  will 
surance. 

from  time  to  time  and  at  all  times  during  her  life  at  the  request 

of  the  sd  (E.)  or  &c.  but  at  the  costs  and  chas  in  the  law  of  the 
sd  {A.)  or  her  ass  make  do  and  exte  all  such  furr  acts  for  as- 
signing and  assuring  the  sd  annty  or  yearly  sum  of  £  hby 
assd  or  intended  so  to  be  as  afd  unto  the  sd  (E.)  their  exs  ads 
and  ass  upon  the  trusts  and  in  manner  afd  as  by  the  sd  (E.) 
their  exs  ads  and  ass  or  their  counsel  in  the  law  shall  be  reasbly 
advised  devised  or  required  Provided  that  the  psn  or  psns  who 
shall  be  required  to  make  and  exte  such  furr  assurance  or  assu- 
rances be  not  compelled  or  compellable  for  the  making  or  doing 

Covenants  from  thof  to  go  or  travel  from  his  her  or  their  usual  dwelling     And 
the  executors.       . 

in  conson  of  the  preses  the  sd  {E.)  for  themselves  sevly  and  for 

their  respive  hrs  exs  and  ads  do  hby  covt  with  the  sd  (H.)  his 

hrs  exs  and  ads  and  evy  of  them  That  they  the  sd  (E.)  or  any 

of  them  or  any  of  their  hrs  exs  ads  or  ass  or  the  exs  ads  or  ass 

Not  to  put  bond  of  the  sd  I.  S.  decd  shall  not  nor  will  at  any  time  during  the  life 

in  forcG 

of  the  sd  (A.)  put  the  sd  bonds  or  either  of  them  in  force  or 
bring  commence  or  prosecute  any  suit  or  or.  proceeding  at  law 
or  in  equity  agst  the  sd  (H.)  his  hrs  exs  or  ads  for  recovering 
or  compelling  paymt  of  the  sd  sum  of  £  or  any  pt  thof  or 
the  int  thof  or  upon  or  by  virtue  of  the  sd  judgment  so  entered 
until  after  the  up  agst  the  sd  {H.)  in  pursuance  of  the  sd  warrant  of  atty  as  afd  ' 
signor.  Provided  always  and  it  is  hby  decld  and  agrd  by  and  betn  the 

pties  hereto  that  in  case  the  sd  (A.)  shall  happen  to  die  before 
the  whole  of  the  sd  principal  sum  of  £  and  all  int  upon  or  in 
respect  of  the  same  shall  be  fully  pd  and  satisfied  Then  and  in 
such  case  it  shall  be  Iful  for  the  sd  (E.)  their  exs  ads  or  ass  or 
any  of  them  or  the  exs  for  the  time  being  of  the  sd  I.  S.  at  any 
time  or  times  after  the  death  of  the  sd  (A.)  to  enforce  the  sd 
recited  bonds  or  either  of  them  and  bring  commence  and  pro- 
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secute  any  action  suit  or  or.  proceeding  at  law  or  in  equity  agst  No.  CXLVII. 

the  sd  {H.)  his  exs  or  ads  for  recovering  and  enforcing  paymt nnmiy^ — 

of  the  sd  sum  of  £  or  any  pt  thof  or  the  int  thof    In  wit- 

ness &c.  see  ante,  No.  XLVI. 


No.  CXLVIII.  No.  CXLVIII. 

Annuity  by 

Assignment  of  an  Annuity  hy  Indorsement.  Indorsement. 

To  all  to  whom  these  Presents  shall  come  {assignor)  of  &c.  Recital  that  all 
sendeth  greeting     Whas  all  arrears  of  the  within   mentioned 
annty  yrly  rent-charge  or  annual  sum  of  £         by  the  within 
written  indre  granted  to  him  the  sd  (assignor)  his  exs  ads  and  ass 
during  the  term  of  his  natural  life  as  within  mentd  have  been 
fully  pd  and  satisfied  to  the  sd  {assignor)  up  to  the  day  of  the 
date  hof    Now  hiow  ye  That  in  conson  of  the  sum  of  £         of 
&c.  by  the  sd  {assignee)  to  the  sd  {assignor)  well  and  truly  pd 
the  rect  of  which  is  hby  ackngd   he  the  sd  {assignor)   Hath 
granted  bargained  sold  assigned  &c.  and  by  &:c.  doth  grant  &c. 
All  the  sd  annty  or  yrly  sum  of  £         paye  and  issuing  out  of 
the  messe  and  preses  within  mentd  And  also  all  the  este  right 
int  claim  and  demand  whatsr  of  him  the  said  {assignor)  of  in  and 
to  (fee.   To  Have  &c.  the  sd  annty  (fee.  unto  the  sd  {assignee)  his  Habendum, 
exs  (fee.  during  the  term  of  the  natural  life  of  the  sd  {assignor) 
with  full  power  and  authority  for  him  the  sd  {assignee)  his  exs 
(fee.  to  recover  and  rece  the  same  in  as  large  ample  and  beneficial 
a  manner  to  all  intents  and  purps  as  he  the  sd  {assignor)  might 
could  should  or  ought  to  have  enjoyed  the  same  if  these  prests 
had  not  been  made     A}id  the  sd  {assignor)  for  himself  (fee.  doth  Covenants  from 
hby  covt  promise  and  agree  (fee.  that  he  the  sd  {assignor)  hath  ^^^'sn^'- 
good  right  and  full  power  to  assign  the  sd  annty  of  (fee.     And  assign.  ' 
also  that  he  hath  not  heretofore  charged  discharged  or  incum- 
bered the  sd  annty  or  yrly  sum  hby  assd  or  intended  so  to  be 
And  also  that  he  the  sd  {assignee)  his  exs  &;c.  shall  and  Ifully  Quiet  enjoy- 
may  peaceably  and  quietly  have  hold  rece  and  enjoy  the  sd  annty  '"^°'' 
or  rent-charge  of  £         to  and  for  the  proper  use  and  bent  of 
him  the  sd  {assignee)  his  exs  &c.  witht  any  let  suit  trouble  hin- 
derance  molestation  or  interruption  whatsr  of  from  or  by  him  the 
sd  {assignor)  his  exs  (fee.  or  any  or.  psn  or  psns  whatsr  and  that 
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No.  CXLVlll.  free  and  clear  and  freely  clearly  and  absolutely  dischagd  and 
Indonemeut.     exonerated  from  all  chas  and  incumbrances  whatsr     And  furr 
that  he  the  sd  (assignor)  his  exs  {Covenant  for  further  Assu- 
rance  as  in  last  precedent.) 

In  witness  kc.  see  ante,  No.  XLVI. 


Free  from  in- 
cumbrances. 


No.  CXLIX. 

Exchequer 
Annuities. 


No.  CXLIX. 
Assignment  of  Exchequer  Annuities. 

Know  all  Men  hy  these  Presents  That  for  and  in  conson  of  the 
sum  of  £  to  me  (assignor)  of  &c.  in  hand  well  and  truly  pd 

by  {assignee)  of  &c.  the  rect  whof  is  hby  ackdgd  I  the  sd  {as- 
signor) Have  granted  bargained  sold  &c.  and  by  these  prests  Do 
grant  &:c.  unto  the  sd  {assignee)  of  &c.  the  several  orders  bearing 
date  &c.  made  unto  and  in  the  name  of  me  the  sd  (assignor)  by 
virtue  and  in  pursuance  of  an  Act  of  Parliament  passed  in  the 
yr  (fee.  intitled  &c.  in  conson  of  the  respive  sums  therein  pd 
by  me  into  the  rect  of  her  Maj.  Exchequer  for  the  same  which 
orders  are  of  the  sevl  numbers  and  for  the  sevl  annties  or  yrly 
sums  paye  by  four  equal  quarterly  paymts  for  the  term  of 
yrs  to  be  computed  from  the  &c.  as  follows  viz.  one  number  (set 
out  the  several  numbers)  Togr  with  the  sevl  tallies  made  and 
struck  for  the  purchase-money  of  the  sd  respive  annuities  And 
also  the  sd  annties  or  yrly  sums  paye  by  or  upon  the  sd  orders  ' 
respiy  during  the  residue  of  the  sd  term  of  yrs  resply  and  all 
the  este  &c.  of  me  the  sd  (assignor)  of  and  in  the  sd  sevl  orders 
tallies  and  annties  afd  To  Have  &c.  the  sd  sevl  annties  and 
evy  of  them  and  evy  pt  thof  unto  the  sd  (assignee)  his  exs  ads 
and  ass  to  his  and  their  proper  use  and  bent  for  and  during  the 
residue  &;c.  of  the  sd  term  of  yrs  yet  to  come  and  unexpired 
in  as  ample  and  beneficial  a  manner  as  the  sd  (assignor)  could 
have  enjoyed  the  same  if  these  prests  had  not  been  made  free 
and  clear  from  all  charges  and  incumbrances  made  done  or  com- 
mitted by  me  the  sd  (assignor)  or  any  or.  psn  or  psns  whomsr 
In  witness  &c. 
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No.  CL.  No.  CL. 

Articles  of 

Assignment  of  Articles  of  Clerkship  to  surviving  Partner.  Clerkship. 

Ohs.  As  to  the  assignment  of  articles  of  clerkship,  see  Pref.  sect.  1 
to  No.  CXXI V. ;  and  as  to  the  stamp,  ib.  sect.  2. 

This  Indre  &c.  see  ante,  No.  LXXXV.  Betn  E.  F.  of  &c. 
spinster  of  the  first  pt  W.  D.  the  younger  of  &;c.  of  the  second 
])t  W.  D.  the  elder  of  kc.  merchant  and  father  of  the  sd  W.  D. 
the  younger  of  the  third  part  and  G.  F.  of  (fee.  gent,  one  of  the 
atties  of  her  Maj.  Cts  of  Q.  B.  and  C.  P.  at  Weslr  and  brother 
and  late  copartner  of  W.  F.  deed  of  the  fourth  pt      Whas  by  an  Recital  of  ar- 

clre  of  clkshp  bearing  date  the  day  of  and  made  gj^'jp^  o  c  er  - 

betn  the  sd  W.  F.  deed  late  one  of  the  atties  &c.  as  afd  of  the 
one  pt  and  the  sd  W.  D.  the  elder  and  W.  D.  the  younger  of  the 
or.  pt  the  sd  W.  D.  the  younger  with  the  consent  and  approba- 
tion of  his  sd  father  testified  as  is  thin-mentd  did  put  place  and 
bind  himself  elk  to  the  sd  W.  F.  to  serve  him  in  the  practice  of 
an  atty  at  law  and  solicitor  in  chancery  from  the  day  of  the 
date  of  the  sd  indre  for  and  during  the  term  of  five  yrs  from 
thence  next  ensuing  and  under  and  subject  to  such  covts  articles 
and  agrts  as  in  the  sd  indre  mentd  And  whas  the  sd  W.  F. 
departed  this  life  on  or  about  the  day  of 

last  past  having  duly  made  and  published  his  last  will  and 
testmt  in  writing  bearg  date  the  day  of  the  same  mth  of 

and  thby  named  and  apptd  his  sister  the  sd  E.  F.  his 
executrix  of  his  sd  will  who  on  or  about  the  day  of  the 

sd  mth  duly  proved  the  same  in  the  Prerogative  Ct  of  the 
Archbishp  of  Canty  Noio  this  Indre  icitnesseth  That  the  sd 
E.  F.  for  divers  good  causes  and  consons  her  thereunto  moving 
and  also  in  conson  of  lOs.  (fee.  at  the  desire  of  the  sd  W.  D.  the 
younger  and  with  the  consent  and  approbation  of  the  sd  W.  D. 
the  elder  testified  by  their  sevly  exting  these  prests  Hath  assd 
transferred  and  set  over  And  by  these  prests  Doth  assign  (fee. 
unto  the  sd  G.  F.  his  exs  ads  and  ass  as  well  the  sd  recited 
indre  of  clkshp  and  all  bent  thof  as  also  all  the  right  int  service 
prft  advantage  claim  and  demand  whatsr  or  howsr  to  arise  or 
be  had  from  henceforth  of  the  service  of  the  sd  W.  D.  the  younger 
during  the  now  residue  of  the  sd  term  of  five  yrs  by  force  and 
virtue  of  the  sd  recited  indre  or  orwise  howsr  subject  nevss  to 
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No.  CL. 
Articles  of 
Clerkship. 


the  sevl  covts  articles  and  agrts  mentd  and  contd  in  the  sd 
recited  indre  on  the  pt  of  the  sd  W.  F.  his  exs  ads  or  ass  to  be 
done  and  performed  To  Have  and  to  Hold  the  sd  indre  of 
clkshp  and  all  bent  and  advantage  to  arise  therefrom  unto  the 
the  sd  G.  F,  his  exs  ads  and  ass  from  henceforth  for  and  during 
all  the  residue  of  the  sd  term  of  five  years  now  to  come  and 
unexpired  in  as  ample  and  beneficial  a  manner  to  all  intents 
and  purps  as  she  the  sd  E.  F.  can  or  may  assign  the  same  but 
nevss  subject  as  is  hinbefe-mentd  And  the  sd  W.  D.  the 
younger  doth  hby  covt  and  agree  with  the  sd  G.  F.  his  exs  and 
ads  that  he  the  sd  W.  D.  &;c.  shall  and  will  well  and  truly  serve 
the  sd  G.  F.  during  the  residue  of  the  sd  term  of  five  years  as 
such  elk  as  afd  and  truly  observe  perform  and  keep  all  and 
singr  the  covts  articles  and  agrts  in  the  sd  indre  of  clkshp 
mentd  and  on  his  pt  and  behalf  to  be  done  and  performed. 
In  witness  Sec.  see  ante,  No.  XLVI. 


No.  CLI.  No.  CLI. 

By  Indorsement. 

Assignment  of  Articles  of  Clerkship  hy  Indorsement. 

Know  all  Men  hy  these  Prests  That  the  sd  within-named 
pties  having  mutually  agrd  to  vacate  the  within-written  contract 
the  within-named  (assignor)  at  the  request  and  by  and  with  the 
approbation  of  the  within-named  (clerk's  father)  and  (clerk) 
testified  by  their  sevlly  signing  and  sealing  these  prests  Hath 
assigned  and  turned  over  the  sd  (C.)  to  (assignee)  of  &;c.  gent, 
to  serve  him  as  his  elk  under  the  condons  within-mentd  for  the 
remdr  of  the  within-mentd  term  of  yrs     And  the  sd 

(assignee)  in  conson  of  £  in  hand  well  and  truly  pd  by 

the  sd  (assignor  or  clerk's  father,  or  otherwise  as  the  case  may 
be)  Hath  accepted  taken  and  reed  him  the  within-named  (C.) 
to  continue  and  be  with  him  as  his  clerk  during  the  remdr  of 
the  within-mentd  term  of  yrs  under  the  condons  in  the 

within-written  articles  mentd  And  in  conson  of  the  preses  they 
and^derk/'  ^'  ^^^  '^^  ("■sslgnor,  father  and  clerk)  do  hby  for  themselves  and 
their  sevl  exs  ads  and  ass  mutually  release  each  or.  their  exs 
and  ads  of  and  from  the  within-written  articles  and  the  per- 
formance of  all  the  covts  and  agts  thin  contd     In  witness  &c 
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Assignment  hy  Assignees  and  Bankrupt,  see  post, 
Bankruptcy. 


No.  CLII.  No.  CLII. 

Bill  of  Sale. 

Assignment  of  a  Bill  of  Sale  of  Goods. 

Obs.  1.  As  to  the  nature  of  a  bill  of  sale,  see  Bills  of  Sale. 

2.  An  ad  valorem  stamp  on  the  consideration  money.  Stamp, 

To  all  to  whom  these  Presents  shall  come  {vendor)  of  &c.  Recital  of  sale 
sendeth  greeting  Whas  (vendor)  of  &c.  in  and  by  his  deed  or 
bill  of  sale  under  his  hand  bearg  date  kc.  did  for  the  conson 
thin  expssd  bargain  sell  and  deliver  unto  me  the  sd  (assignor) 
my  exs  ads  and  ass  all  and  evy  the  goods  implements  and  wares 
remaininsf  and  beins;  &c.  as  in  the  schedule  or  inventory  to  the 
same  deed  or  bill  of  sale  annexed  are  more  parlarly  expssd 
Now  know  ye  That  in  conson  of  the  sum  of  £  Testatum. 

in  hand  to  me  well  and  truly  pd  by  {assignee)  of  &:c.  the  rect 
&c.  I  the  sd  {assignor)  Have  granted  bargained  sold  assigned 
transferred  and  set  over  and  by  these  presents  in  plain  and 
open  market  Do  grant  &:c.  All  and  evy  the  goods  wares  and 
implements  in  the  above-recited  bill  of  sale  and  in  the  schedule 
thereunto  annexed  mentd  and  hby  bargd  and  sold  or  expssed 
to  be  so  as  afd  To  Have  and  to  Hold  unto  the  sd  {assignee)  Habendum, 
his  exs  ads  and  ass  all  and  evy  the  goods  wares  and  imple- 
ments in  the  above  recited  bill  of  sale  and  schedule  mentd  and 
contd  to  and  for  his  and  their  own  bent  and  as  his  and  their 
proper  goods  and  chattels  from  henceforth  for  ever  And  I  the 
sd  {assignor)  do  hby  for  myself  my  exs  &c.  covt  &c.  with  the  sd 
{assignee)  his  &c.  That  the  sd  deed  or  bill  of  sale  is  a  good  and 
valid  instrument  and  that  the  preses  hby  assd  or  orwise  assured 
or  intended  so  to  be  with  the  appts  are  and  shall  remain  and 
continue  unto  the  sd  {assignor)  his  exs  ads  and  ass  free  and  Free  from  in- 
clear  of  and  from  all  former  and  or.  rights  titles  chas  liens  and 
incumbrances  whatsr  done  committed  or  suffered  by  the  sd 
{assignor)  and  the  sd  {vendor)  or  any  or.  psn  whatsr 

In  witness  &.c.  see  ante,  No.  XLVI. 
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No.CLII.-2.  No.    CLII.~2. 

Bill  of  Sale. 

Assignment  of  a  Conditional  Bill  of  Sale  by  {Indorsement). 

To  all  to  whom  these  Prests  shall  come  I  {assignor)  of  &c. 
send  greeting  Whas  (V.)  of  &:c.  in  and  by  &;c.  did  kc.  {see  last 
precedent)  Subject  nevss  to  a  provo  or  condon  for  making  void 
the  same  as  in  the  within-written  bill  of  sale  is  contd  in  that  ' 

Testatum.  behalf   Now  know  ye  That  &:c.  in  conson  &c.  I  the  sd  {assignor) 

Have  granted  bargained  sold  &:c.  and  by  kc.  Do  grant  &c.  unto  j 

Habendum.        the  sd  {assignee)  all  kc.  To  Have  kc.  as  fully  and  beneficially  I 
as   I  the  sd  {assignor)  might  have  held  and  enjoyed  the  same  : 

Coyenanis  from  Subject  nevss  to  the  provo  for  redemption  as  afd     And  I  the  ^ 

assignor.  .  \    ^      -i-i        c  ir    o  -ii 

sd  {assignor)  do  hby  tor  myseii  &c.  covt  with  the  sd  {assignee) 
his  kc.  That  the  within-mentd  debt  or  sum  of  £  is  still 

Debt  is  sub-  due  and  owing  And  that  I  the  sd  {assignor)  have  not  done  or 
'*  suffered  and  shall  not  nor  will  at  any  time  hnaftr  do  or  suffer 

No  act  to  in-  any  act  whby  the  sd  {assignee)  his  exs  &c.  shall  be  prevented  or 
hindered  from  recovering  the  sd  debt  or  sum  of  £  hby 


Further  as-        assd  or  any  pt  thof    And  also  that  if  deft  shall  happen  to  be  ! 
made  in  paymt  of  the  sd  sum  of  £  and  int  thof  I  the ' 

sd  {assignor)  my  exs  &c.  shall  and  will  at  the  request  costs  and 
chas  of  the  sd  {assignee)  make  do  and  exte  all  such  or.  acts 
deeds  and  things  for  the  better  enabling  the  sd  {assignee)  his 
&c.  to  recover  and  race  the  sd  sum  of  £  as  by  the  sd 

{assignee)  his  exs  kc.  or  his  or  their  counsel  in  the  law  shall 

Indemnity  from  be  reasny  advised  or  required     And  the  sd  {assignee)  doth  hby 
°     ■  for  himself  his  exs  kc.  covt  kc.  with  the  sd  {assignor)  his  ex- 

kc.  That  he  the  sd  {assigno^  his  kc.  shall  and  wall  at  all  time 
hnaftr  save  harmless  and  indemnified  the  sd  {assignor)  his  exs 
kc.  of  from  and  agt  all  costs  chas  dams  and  exps  whatsr  which 
shall  or  may  fall  upon  or  become  paye  by  the  sd  {assignor)  hi^ 
exs  or  ads  for  or  by  reason  of  any  action  or  suit  or  or.  legal  or 
equitable  proceeding  which  shall  or  may  be  brought  or  prose- 
cuted in  the  name  or  names  of  the  sd  {assignor)  his  &:c.  by  virtue 
of  these  prests  or  orwise     In  witness  kc.  see  ante,  No.  XLVI. 
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ASSIGNMENTS  OF  BONDS. 

1.  Bonds  not  assignable  at  Lutv.  }      3.  Notice  to  Obligor. 

2.  Bond  deemed  satisfied,  when.  !       4.  Stamp. 

Sect.  1.  Bonds,  being  choses  in  action,  so  called  because  they  can-  Bonds  not  as- 
not  be  reduced  into  possession  except  in  due  course  of  laAv,  are  not  ° 
properly  assignable  by  the  common  law,  1  Inst.  232 ;  therefore  if  on 
an  assignment  an  action  is  brought,  it  must  be  brought  in  the  name  of 
the  obligee,  and  for  the  same  reason  a  power  of  attorney  and  a  cove- 
nant from  the  obligee  not  to  release  the  debt  or  revoke  his  power 
must  form  a  part  of  eveiy  such  deed. 

2.  No  assignment  of  a  bond  should  be  taken,  unless  there  be  evi-  Bond  deemed 
dence  that  the  debt  is  still  subsisting,  as  the  courts  have  made  it  a  ^aiisned,  when, 
rule  to  direct  the  jury  to  find  a  bond  satisfied  after  a  lapse  of  twenty 

years,  without  demand  or  acknowledgment,  1  Yes.  51.  This  is  con- 
firmed by  3  &  4  W.  4,  c.  42,  s.  3,  which  provides  that  no  action  of 
debt  or  covenant  shall  be  brought  upon  any  bond  or  other  specialty 
but  within  twenty  years. 

3.  On  an  assignment  of  a  bond,  notice  must  be  given  to  the  obligor.  Notice  to 
otherwise  payment  by  him  to  the  obligee  will  be  good.     As  to,  the      "" 
assignment  of  bonds  and  other  choses  in  action,  see  further  Assign- 
ments, Pref.  sect.  2. 

4.  An  ad  valorem  duty  on  the  consideration  money,  see  Pref.  Stamp, 
sect.  4. 


CLIII.  No.  CLIII. 

Assignment  of  a  Bond. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  {assignor)  Recital  of  bond. 
of  &c.  of  the  one  pt  and  {assignee)  of  &c.  of  the  or.  pt     Whas 
[obligor)  of  &;c.  by  a  certain  bond  or  obligon  under  his  hand  and 
seal  duly  exted  bearing  date  on  or  about  the  day  of 

became  bd  to  the  sd  {assignor)  in  the  penal  sum  of  £  of  &c. 
with  a  Condon  thereunder  written  to  be  void  on  paymt  by  sd 
(obligor)  unto  the  sd  {assignor)  his  exs  ads  or  ass  of  the  full  sum 
of  £  as  by  the  sd  bond  or  obligon  reference  being  thereto 
had  will  more  fully  appear  And  whas  the  sd  {assignee)  hath  Agreement  to 
agrd  to  pay  to  the  sd  {assignor)  the  sum  of  £  upon  having 
an  assnment  made  to  him  the  sd  {assignee)  of  the  sd  in  pt  re- 
cited bond  and  all  principal  and  int  due  and  to  become  due 
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No.  CLIII. 
Bond. 


Testatum. 


Habendum. 


Power  of  attor- 
ney. 


Covenants. 

Bond  still  sub-" 
sistins. 


y 


Assignor  not  to 
receive  money, 
Dor  revoke 
power- 


Assignee  to  in- 
demnify as- 
signor. 


thereon  in  manner  as  hnaftr  mentd     Now  this  Indre  witnesseth 
That  in  conson  of  the  sum  of  £         of  &c.  to  the  sd  (assignor) 
by  the  sd  (assignee)  well  and  truly  pd  at  &:c.  He  the  sd  (as-  \ 
signor)  Hath  granted  bargained  &;c.  and  by  &c.  Doth  grant  &c.  I 
All  that  the  sd  in  pt  recited  bond  or  obhgon  and  all  the  right  ! 
title  bent  advantage  claim  and  demand  whatsr  of  him  the  sd 
(assignor)  of  and  in  the  same  To  Have  kc.  the  sd  bond  or  obligon 
and  all  mos  now  or  hraftr  to  become  due  and  paye  thereupon 
or  by  force  or  virtue  thof  unto  the  sd  (assignee)  his  exs  ads  and 
ass  to  the  only  proper  use  and  behoof  of  the  sd  (assignee)  kc. 
for  ever     And  for  the  consons  afd  hath  constituted  and  apptd 
and  by  &:c.  doth  constitute  &:c.  the  sd  (assignee)  his  exs  ads  and  ; 
ass  his  true  and  Iful  atty  and  atties  in  the  name  or  names  of  the  ( 
sd  (assignor)  his  exs  ads  or  ass  to  ask  demand  and  rece  all  and 
evy  the  sum  and  sums  of  money  now  due  or  hraftr  to  become 
due  upon  the  sd  bond  or  obligon  and  on  nonpaymt  thof  or  any 
pt  thof  Then  in  the  name  of  the  sd  (assignor)  his  exs  &c.  but  at 
the  proper  costs  and  chas  of  the  sd  (assignee)  his  exs  ads  or  ass 
to  commence  and  prosecute  with  efi'ect  any  actions  or  suits  agst 
the  sd  (obligor)  his  exs  ads  or  ass  until  full  satisfaction  and 
paymt  of  the  sd  sum  of  £  And  on  rect  thof  to  cancel  or 

deliver  up  the  sd  bond  or  obligon  or  to  make  and  give  good  and 
sufficient  rels  and  dischas  for  the  sum  or  sums  of  money  so  reed 
and  finally  in  his  name  to  do  perform  and  exte  all  such  furr  and 
or.  acts  deeds  matters  and  things  touching  the  preses  as  the  sd 
(assignee)  his  exs  &:c.  shall  deem  requisite  He  the  sd  (assignor) 
for  himself  &c.  hby  ratifying  and  confirming  whatsr  the  sd  (as- 
signee)  his  exs  shall  Ifully  do  in  anda  bout  thep  remises  And  he 
the  sd  (assignor)  for  himself  his  exs  ads  and  ass  doth  hby  covt 
promise  and  agree  with  and  to  the  sd  (assignee)  his  exs  &:c.  That 
the  sd  bond  at  the  time  of  the  sealing  and  delivery  of  these 
prests  is  in  full  force  and  valid  and  effectual  in  the  law  and  not 
assd  reld  vacated  cancelled  or  orwise  made  void  And  also  that 
he  the  sd  (assignor)  his  exs  ads  or  ass  shall  not  nor  will  at  any 
time  hraftr  rece  the  sd  mos  due  or  to  become  due  on  the  sd  bond 
or  obligon  or  any  pt  thof  nor  revoke  invalidate  hinder  or  make 
void  these  prests  or  any  authty  or  power  hby  given  witht  the 
licence  or  consent  of  the  sd  (assignee)  his  exs  &:c.  first  had  and 
obtained  in  writing  for  that  purpose  And  the  sd  (assignee)  for 
himself  his  exs  &c.  doth  covt  &c.  with  the  sd  (assignor)  his  &c. 
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That  he  the  sd  (assignee)  his  &c.  shall  and  will  at  all  times  in-      No.  CLIII. 

-  „  1  Bond. 

demnify  the  sd  {assignor)  his  &c.  of  from  and  agst  all  costs  clias 

exps  and  dams  which  he  or  they  or  any  of  them  shall  pay  sus- 
tain or  be  put  unto  for  or  by  reason  or  on  acct  of  any  proceed- 
ings to  be  had  either  at  law  or  in  equity  on  acct  of  the  preses 
by  virtue  or  means  of  these  prests  so  as  the  same  do  not  arise  or 
accrue  through  the  collusion  or  act  of  the  sd  (assignor)  his  &c. 
In  witness  Sec.  see  ante,  No.  XLVI. 


No.  CLIV.  No.  CUV. 

Assignment  of  a  Bond  and  Judgment  hy  a  Husband  and  a  Wife         ment. 
as  a  Security  for  a  Debt. 

Obs.  Bonds,  being  ckoses  in  action,  a  husband  has  not  the  power 
of  assigning  them  ;  he  has  only  the  power  of  reducing  them  into  pos- 
session during  his  life.  If  he  assign  them,  the  assignee  standing  in 
his  place  may,  during  his  life,  sue  in  the  name  of  the  husband ;  but 
if  he  die  before  the  assignee  has  reduced  them  into  possession,  the 
right  of  action  will  survive  to  the  wife,  1  Rop.  Hus.  &  W.  225 ;  and 
equity  will  not  support  the  husband's  assignment  of  a  wife's  bond, 
although  made  for  a  valuable  consideration,  Burnet  v.  Kinaston,  2 
Freem.  239;  S.  C.  2  Yern.  401;  Prec.  in  Cha.  121;  Parker  (in 
Prec.  Cha.  412,  nom.  Packer)  v.  Wyndliam,  Gilb.  Rep.  Eq.  98. 

To  all  to  whom  these  Prests  shall  come  (assignor)  of  &c.  and 
S.  his  wife  late  (maiden  name)  of  &c.  spinster  send  greeting  Whas  Recital  of  bond. 
(obligor)  of  &c.  in  or  by  one  bond  &c.  became  bd  unto  the  sd 
(wife's  maiden  name)  befe  her  intermarriage  with  the  sd  (as- 
signor) in  the  penal  sum  of  £  conditioned  for  the  paymt  of 
£  and  int  at  a  day  long  since  past  (a)  And  wh'as  deft  was 
made  in  paymt  of  the  sd  sum  of  £  and  int  on  the  day  mentd 
in  the  condon  of  the  sd  in  pt  recited  bond  and  the  sd  (assignor) 
did  in  term  last  past  obtain  a  judgment  in  her  Maj.  Court 

at  Westr  in  an  action  of  debt  on  the  sd  bond  for  the  sum  of 

(d\  If  it  be  a  judgment  obtained  on  a  warrant  of  attorney,  say,  "  And  whas 
for  the  better  securing  the  paymt  of  the  sd  sum  of  £  the  sd  {obligor)  extd  a 
warrant  of  atty  bearing  even  date  with  the  sd  bond  authorizing  certain  atties 
therein-named  to  confess  judgment  thereupon  in  her  Maj.  Court  of  And  whas 
judgment  was  confessed  and  entered  on  record  of  the  sd  court  as  of  term 

the  next  ensuing  as  by  reference  thereto  will  more  fully  appear." 

VOL.  I.  Z 
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No. CLIV.  £  besides  costs  of  suit  agst  him  the  sd  (obligor)  as  by  the 
meut.  "  record  of  the  judgment  entered  up  in  the  same  court  reference 
being  thereto  had  will  more  fully  appear  And  whas  the  sd  {as- 
signor) having  occasion  to  borrow  the  sum  of  £  hath  re- 
quested the  sd  {assignee)  to  advance  the  same  and  he  hath  agrd 
so  to  do  on  having  the  sd  in  pt  recited  bond  or  obligon  Togr 
Avith  the  sd  (a)  judgment  assd  to  him  as  a  secty  for  the  repaymt 
thof  Now  Know  ye  That  in  conson  of  &c.  to  the  sd  {assignor) 
and  S.  his  wife  or  one  of  them  in  hand  pd  by  the  &c.  the 
rect  of  which  the  sd  {assignor)  and  S.  his  wife  do  hby  acknge 
and  of  and  from  the  same  do  acquit  and  discharge  the  sd  {as- 
signee) his  exs  &c.  He  the  sd  {assignor)  and  S.  his  wife  Have 
granted  bargained  sold  &c.  and  by  &c.  do  grant  &c.  unto  the  sd 
{assignee)  his  exs  ads  and  ass  All  that  the  hnbefe  recited  bond 
or  obligon  as  also  the  principal  and  int  thereon  secured  as  afd 
and  all  and  evy  other  sum  or  sums  of  money  now  due  or  which  . 
at  any  future  time  shall  become  due  and  paye  on  the  same  Togr  | 
with  the  sd  judgment  {b)  so  recovered  thereupon  as  afd  and  all 
bent  and  advantage  to  be  had  or  derived  thereon  and  all  the  este 
right  title  int  property  claim  and  demand  whatsr  of  &c.  To 
Have  &c.  the  sd  bond  &c.  and  the  sd  judgment  and  all  and  singr 
the  sum  and  sums  of  money  thereon  seed  and  hby  assd  and  in- 
tended so  to  be  unto  and  for  the  only  use  and  bent  of  him  the 
sd  {assignee)  his  exs  &c.  for  his  and  their  own  proper  use  in  as 
full  and  ample  a  manner  to  all  intents  and  purps  as  they  the  sd 
{assignor)  and  S.  his  wife  or  either  of  them  could  or  might  have 
held  or  enjoyed  the  same  had  not  these  prests  been  made  Upon 
this  Condon  nevss  and  it  is  the  true  intent  and  meaning  of  these 
prests  that  if  they  the  sd  {assignor)  and  S.  his  wife  or  either  of 
them  or  either  of  their  exs  ads  or  ass  shall  and  do  well  and  truly 
pay  or  cause  to  be  pd  unto  the  sd  {assignee)  his  exs  ads  or  ass 
the  full  sum  of  £  on  the  day  of  next  ensuing 
Then  he  the  sd  {assignee)  his  exs  &.c.  is  or  are  to  deliver  up  the 
sd  bond  or  obligon  and  judgmt  and  these  prests  are  to  be  can- 
celled and  made  void  any  thing  either  at  law  or  in  equity  herein 
Power  of  attor-  contained  to  the  contrary  thof  in  anywise  notwithstg  And  the 
sd  {assignor)  and  S.  his  wife  do  hby  constitute  the  sd  {assignee) 


Habendum. 


(a)  Or,  "  the  sd  warrant  of  atty  and  judgmt." 
(6)  Or,  "  so  entered  up." 
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&c.  his  and  their  true  &c.  atty  or  atties  in  their  names  or  in  the      No.  CLiv. 

n     \      •  T  n  ^  1  1  11  r   ^^'''^(1  a'tdJ uclg- 

names  of  their  exs  but  for  the  sole  and  proper  use  and  bent  oi         ment. 
the  sd  (assignee)  his  exs  &e.  to  ask  demand  and  rece  all  sucli 
sum  and  sums  of  money  as  now  are  or  shall  become  due  and 
paye  on  the  sd  bond  &c.  from  and  after  the  sd  day  of 

next  ensuing  in  case  the  sd  sum  of  £  shd  not  then 

be  fully  pd  and  satisfied  Aiid  upon  nonpaymt  thof  or  of  any  pt 
thof  to  sue  and  prosecute  to  effect  any  exon  or  exons  or  or.  pro- 
cess whatsr  as  shall  be  deemed  necessy  and  expedient  for  re- 
ceiving and  recovering  the  same  And  on  paymt  thof  to  deliver 
up  and  cancel  the  sd  bond  and  to  give  discharges  for  the  same 
and  to  acknge  or  cause  to  be  ackngd  satisfaction  upon  the  sd 
judgment  and  to  do  and  act  in  evy  thing  relating  to  the  same  as 
the  sd  (assignor)  and  S.  his  wife  or  either  of  them  might  or  could 
have  done  had  not  these  prests  been  made  He  the  sd  (assignee) 
his  exs  ads  and  ass  rendering  and  paying  to  them  the  sd  (as- 
signor) and  S.  his  wife  or  either  of  them  their  or  either  of  their 
exs  ads  or  ass  the  surplus  or  remr  of  the  sd  money  that  shall 
become  due  and  paye  to  them  the  sd  (assignor)  and  S.  his  wife 
their  exs  or  either  of  them  on  the  sd  bond  and  which  he  the  sd 
(assignee)  shall  rece  thereupon  after  deducting  what  shall  be 
justly  due  and  owing  to  the  sd  (assignee)  at  the  time  of  such 
rect  and  paymt  And  the  sd  (assignor)  and  S.  his  wife  for  him-  Covenants  from 
self  and  herself  and  for  their  exs  ads  and  ass  do  and  each  of  |,js  w\k!^°^  ^° 
them  doth  covt  promise  and  agree  with  and  to  the  sd  (assignee) 
his  exs  ads  and  ass  that  they  the  sd  (assignor)  and  S.  his  wife  or 
either  of  them  or  their  or  either  of  their  exs  &c.  shall  &c.  pay  &c.  To  pay  debt,  &c. 
And  that  the  sd  bond  &:c.  (is  still  subsisting  Sfc.  and  for  further 
assurance,  as  in  the  two  last  precedents). 


Assignment  of  a  Mortgage  Bond  by  Indorsement  thereon  to  keep 
the  same  on  Foot  against  the  Heirs  of  the  Mortgagor. 

To  all  to  whom  these  Prests  shall  come     I  the  within  named 
(mortgagee)  of  &c.  send  greeting     Wltas  (assignee)  of  &c.  hath  Recital  of  pay- 
on  the  day  of  the  date  hereof  pd  unto  me  all  prin-  gage  money." 

z2 
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No.  CLV.  cipal  and  int  monies  seed  unto  me  by  the  within  written  bond 
("'gogf  ■  g^j^^  indre  of  mtge  bearing  even  date  therewith  and  within  Hke- 
wise  mentd  and  I  the  sd  {mortgagee)  in  conson  thof  by  indre 
tripartite  of  assignment  bearing  even  date  with  these  prests  and 
made  betn  me  the  sd  {mortgagee)  of  the  one  pt  Darae  {widow) 
widow  and  relict  of  the  within  named  {mortgagor)  of  the  second 
pt  and  the  sd  {assignee)  of  the  third  pt  have  assd  unto  the  sd 
{assignee)  his  &c.  the  sd  indre  of  mtge  and  all  and  singr  the  Ids 
&c.  thby  demised  and  all  my  este  &c.  Now  these  Prests  witness 
That  I  the  sd  {M.)  in  conson  of  the  preses  and  to  the  intent  that 
the  within  written  bond  may  be  assd  and  kept  on  foot  and  that 
the  sd  (^.)  his  exs  &c.  may  have  full  bent  thof  Do  hby  assign 
and  transfer  unto  the  sd  (^4.)  his  (See.  the  within  written  bond 
and  all  sum  and  sums  of  money  thby  seed  and  now  due  or  to 
become  due  and  paye  by  virtue  thof  and  all  bent  and  advantage 
whatsr  for  or  in  respect  of  the  same  And  I  do  hby  authorize 
the  sd  {A.)  his  &:c.  in  my  name  to  ask  demand  sue  for  recover 
and  rece  all  principal  and  int  money  due  and  to  become  due  by 
virtue  of  this  bond  and  to  take  all  Iful  means  of  recovering  and 
receiving  and  discharging  the  same  as  fully  and  effectually  to 
all  intents  and  purps  whatsr  as  I  the  sd  {M.)  could  or  might 
have  done  if  these  prests  had  not  been  made  Provided  I  the 
sd  {M.)  my  hrs  exs  ads  and  ass  are  saved  harmless  and  kept 
indemnified  by  the  sd  {A.)  his  &:c.  of  and  from  all  costs  and 
dams  v/hich  shall  or  may  happen  by  virtue  of  any  power  hby 
given     In  witness  &.c.  see  aiite,  No.  XLVI. 


Power  of  at- 
torney. 


Covenant  to 
indemnify  as- 
signor. 


Assignment  of  a  Bond  and  Policy  of  Insurance  to  Trustees  of  a 
Marriage  Settlement,  upon  the  Trusts  to  be  declared  by  Settle- 
ment, see  post,  Settlements. 


No.  CLVI. 
Cargo, 

Recital  of  the 
cargo. 


No.  CLVI. 
Assignment  of  Part  of  the  Cargo  of  a  Ship. 
To  all  to  whom   these  Prests  shall  come  {assignors)  of  &c. 
Whas  there  is  a  cargo  or  adventure  of  timber  on  board  the  ship 
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lying  at           called            of  the  burden         tons  or  thereabouts      No.  CLVI. 
of  which  the  sd  {assignors)  are  part  owners     And  whas  the  sd  '- 


{assignee)  of  &:c.  hath  agrd  to  pay  the  sum  of  £  for  one  pt 

of  the  sd  cargo  Now  Know  ye  That  in  conson  of  the  sum  of 
£  so  pd  at  or  before  &;c.  the  rect  whof  is  hby  ackngd  They 

the  sd  {assignors)  Have  granted  bargained  sold  Sec.  and  by  &c. 
Do  grant  &c.  unto  the  sd  {assignee)  his  exs  &c.  All  that  one 
full  and  equal  half  pt  of  the  sd  cargo  on  board  the  sd  ship  and 
of  all  the  produce  proceeds  effects  gains  and  advantage  in  re- 
spect thof  and  all  the  right  &c.  of  in  and  to  the  same  To  Have 
&c.  unto  the  sd  {assignee)  his  exs  &:c.  to  his  and  their  own  use 

and  as  his  and  their  proper  goods  and  chattels  for  ever     And  Covenants  from 

.  .  .  assignors. 

they  the  sd  {assignors)  do  jtly  and  sevly  covt  &c.  with  the  sd 

{assignee)  his  &c.  in  manner  following  that  is  to  say  That  the  sd  Quiet  enjoy- 
ment. 
{assignee)  his  Sec.  shall  and  may  at  all  times  hraftr  have  take 

rece  and  enjoy  to  his  and  their  own  proper  use  and  bent  all  and 
evy  the  produce  proceeds  effects  pft  and  advantage  by  and  in 
respect  of  the  sd  cargo  or  adventure  of  timber  laden  in  the  sd 
ship  witht  any  let  suit  trouble  denial  or  interruption  of  from  or 
by  the  sd  {assignors)  their  exs  &c.  And  that  free  and  clear  of  Free  from  in- 
all  former  bargains  sales  assnmts  debts  chas  and  incumbs  whatsr 
by  them  or  either  of  them  committed  done  or  suffered  And  Further  as- 
that  they  the  sd  {assignors)  their  exs  &;c.  will  at  all  times  hraftr 
do  perform  and  exte  such  furr  acts  deeds  and  things  for  the 
better  assigning  and  assuring  the  sd  preses  hby  sold  and  assd 
unto  the  sd  {assignee)  his  &c.  and  for  enabling  him  and  them  to 
demand  and  rece  the  same  to  his  and  their  own  proper  use  and 
bent  as  by  him  or  them  or  his  or  their  counsel  shall  be  reasbly 
advised  and  required     In  witness  &c.  see  ante,  No.  XLVI. 


No.  CLVII.  No.  CLVII. 

Copyright. 

Assignment  of  a  Copgright. 

Obs.  1.  By  the  54  G.  3,  c.  156,  the  author  of  any  book  shall  have 
the  sole  liberty  of  printing  and  reprinting  the  same  for  the  term  of 
twenty-eight  years,  and  if  he  survive  that  period,  for  the  residue  of  his 
life.  By  the  same  statute,  c.  56,  the  property  in  new  and  original 
sculptures,  &c.  is  vested  in  the  proprietor  for  fourteen  years,  and  if 


342 


ASSIGNMENTS. 


No.  CLVII 
Copyright. 


living  at  the  expiration  of  that  period,  for  a  further  term  of  fourteen 
_  years.  By  the  7  G.  3,  c.  38,  s.  7,  the  property  in  prints  is  vested  in 
the  proprietor  for  twenty-eight  years ;  but  see  the  New  Copyright 
Act,  5  &  6  V.  c.  45 ;  Dig.  p.  ii.  tit.  Copyright. 

2.  By  the  8  Anne,  c.  19,  s.  1,  an  assignment  of  a  copyright  must 
be  in  writing,  attested  by  two  witnesses ;  and  it  has  been  held,  that 
under  this  Act,  a  parol  assignment  will  not  intitle  the  assignee  to 
maintain  an  action  on  the  case  for  pirating,  Power  v.  Walker,  3  M. 
&  S.  7 ;  see  further  Dig.  p.  ii.  tit.  Copyright. 


Recital  of  con- 
tract. 


Testatum. 


This  Indenture  Sec.  see  ante,  No.  LXXXV.  Betn  (assignor) 
of  (fcc.  of  the  one  pt  and  (publisher)  of  &:c.  of  the  or.  pt  Whas 
the  sd  (A.)  hath  written  a  book  intitled  &c.  and  hath  contracted 
with  the  sd  (P.)  for  the  absolute  sale  of  the  copyright  of  the  sd 
work  for  the  sum  of  £  JVow  this  Indre  witnesseth  That  in 

conson  of  the  sum  of  £  to  the  sd  (A.)  well  and  truly  pd 

by  the  sd  (P.)  He  the  sd  (A.)  Doth  grant  assign  and  set  over 
Allihai  the  sd  book  or  work  intitled  &c.  and  the  whole  entire 
and  exclusive  copyright  and  all  and  singr  the  right  title  &c.  of 
him  the  sd  (^4.)  of  and  in  and  to  the  same  To  Have  and  to  Hold 
the  sd  bk  and  copyright  and  all  the  prft  and  advantage  that 
shall  and  may  arise  by  and  from  the  printing  and  vending  the 
same  unto  the  sd  (P.)  his  exs  ads  and  ass  as  fully  and  bene- 
ficially and  for  such  time  and  respective  times  as  the  sd  (A.) 
can  or  may  assign  the  same     In  witness  &c.  see  ante,  No.  XLVI. 


Further  tes- 
tatum. 


No.CLVlI-2.  No.  CLVII.-2. 

Assignment  of  the  Benefit  of  Covenants  for  the  Enjoyment 

of  Land. 

And  this  Indre  furr  witnesseth  That  for  the  cons  hinbefe 
mentd  and  also  in  conson  of  10s.  to  the  sd  G.  S.  on  the  like 
nomination  and  by  the  like  diron  and  apptmt  of  the  Mayor 
Commonalty  and  Citizens  testified  as  afd  He  the  sd  G.  S.  Hath 
bargd  and  sold  (fee.  and  by  (fee.  Doth  bargain  and  sell  unto  (assig- 
nees) their  hrs  exs  and  ads  All  and  evy  the  covt  and  covts  which 
in  and  by  the  sd  hinbefe  in  pt  recited  indre  bearing  date  (fee.  were 
entered  into  by  the  sd  jtly  or  sevly  or  jtly  and  sevly  with 

the  sd  G.  S.  his  exs  ads  and  ass  that  the  sd  messe  or  tenmt 
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which  to  the  sd  appointees  had  been  limited  and  appted  should  No.CLVlI— 2. 
during  the  then  residue  of  the  sd  term  of  yrs  be  held  and 

enjoyed  by  the  sd  G.  S,  his  exs  &c.  at  or  under  the  yrly  rents  of 
(fee.  making  togr  the  yrly  rent  of  £  and  free  from  and  witht 

any  advance  or  increase  of  rent  whatsr  except  the  sd  annty 
hnbefe  mentd  and  thinaftr  covtd  to  be  paid  to  for  the  in- 

demnity of  the  sd  G.  S.  his  &c.  and  the  sd  preses  of  and  from 
evy  advance  or  increase  in  rent  for  or  in  respect  of  either  the  sd 
moieties  of  the  sd  messe  or  preses  or  any  pt  thof  except  as  afd 
And  all  the  right  title  and  int  of  the  sd  G.  S.  to  the  or.  or  second 
mtd  moiety  of  the  sd  messe  and  preses  under  and  by  virtue  of 
the  same  covt  and  covts  And  all  the  bent  and  advantage  of 
the  same  To  Have  Hold  rece  and  take  the  sd  covt  or  covts  Habendum, 
costs  chas  dams  and  the  bent  of  the  same  and  all  and  singr  or. 
the  preses  hby  assd  or  orvvise  assured  or  intded  so  to  be  unto 
the  sd  (assignees)  their  hrs  &c.  henceforth  as  their  own  effects 
absolutely  for  ever  and  with  full  power  and  authty  to  and  for  Power  of  at- 
the  sd  (assignees)  their  &c.  to  use  the  name  or  names  and  act  as  °'^^^y- 
the  atty  or  attics  of  the  sd  G.  S.  his  exs  ads  and  ass  in  recover- 
ing or  enforcing  the  bent  of  the  sd  covt  or  covts  and  in  obtaining 
the  paymt  of  the  sd  sum  or  sums  of  money  costs  chas  and  dams 
and  evy  of  them  and  giving  acquittances  and  dischas  for  the 
same. 


NO.CLVIII.  NO.CLVIIL 

7  r  /-<   11  1   c  •  Debenture. 

Assignment  of  a  Debenture  by  way  of  Cdllatei'al  Security. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  '^Qin  (assignor)  Recital  of  loan. 
of  (fee.  of  the  one  pt  and  (assignee)  of  &c.  of  the  or.  pt      Whas 
the  said  (assignee)  hath  lent  and  advanced  to  the  sd  (assignor) 
the  sum  of  £  for  the  repaymt  of  which  with  int  a  certain 

messe  and  tent  and  sevl  Ids  and  hereds  situate  (fee.  were  by  an  Conveyance 
indre  of  lease  and  rele  the  lease  bearing  date  the  day  of  je^iease.*^  **" 

and  the  rele  even  date  with  these  prests  and  made  betn 
the  sd  (assignor)  of  the  first  pt  the  sd  (assignee)  of  the  second  pt 
and  (trustee)  of  the  third  pt  conveyed  by  the  sd  (assignor)  to  the 
sd  (assignee)  by  way  of  security     And  whas  the  sd  (assignor)  As-^i^nor  pos- 
hath  a  debenture  marked  No.  and  signed  by  the  conniiis-  ^^""ni^u," 
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No.  CLVill.    sioners  of  her  Maj.  Transport  Service  for  the  sum  of  £ 

UBhcntiiTCi, 

'■ which  is  due  and  owing  to  the  sd  {assignor)  for  the  service 

and  employ  of  the  ship  or  vessel  called  burthen  tons 

Testatum.  or  thereabouts  of  which  the  sd  (assignor)  is  the  owner     JVow 

this  Iiidre  witnesseth  That  for  the  better  securing  the  paymt  of 
the  sd  sum  of  £  and  int  unto  the  sd  (assignee)  his  exs  &;c. 

He  the  sd  (assignor)  Hath  granted  bargained  sold  assigned 

Assignment.       transferred  and  set  over  and  by  &c.  Doth  grant  &:c.  unto  the  sd 
(assignee)  his  exs  ads  and  ass  All  that  the  sd  sum  of  £ 
so  now  due  and  owing  from  her  Maj.  Government  to  the  sd 
(assignor)  as  owing  to  the  sd  ship  and  all  bent  and  advantage 

Proviso  for         to  be  made  of  the  same  by  sale  or  orwise     Provided  always  and 

assignment.  the  sd  (assignee)  doth  hby  for  himself  covt  &c.  with  the  sd 
(assignor)  That  if  he  the  sd  (assignor)  shall  well  &c.  pay  &c. 
unto  the  sd  (assignee)  his  exs  &c.  the  full  sum  of  £  accord- 

ing to  a  proviso  or  covt  on  the  behalf  of  the  sd  (assignor)  to  be 
performed  as  in  the  in  pt  recited  indre  of  lease  and  release  is 
mentd  and  contd  Then  the  assnmt  hby  made  shall  cease  and 
be  void  to  all  intents  and  purps  and  the  sd  (assignee)  his  exs  &c. 
shall  deliver  the  sd  debenture  safe  and  uncancelled  unto  the  sd 
(assignor)  his  exs  &c.  fire  and  all  inevitable  accidents  excepted 

Power  to  sell      And  the  sd  (assignor)  doth  hby  for  himself  his  exs  ads  and  ass 

I  e  eniure.         ^^^^  ^^^  ^^^j^l^  ^^^  ^^  (assignee)  his  exs  &c.  That  it  shall  and 

may  be  Iful  to  and  for  the  sd  (assignee)  his  exs  &c.  at  any  time 
after  the  date  of  these  prests  to  deliver  up  the  sd  debenture  to 
any  psn  or  psns  who  shall  pay  unto  him  or  them  the  sd  sum  of 
£  thereupon  due  or  to  sell  and  dispose  of  the  sd  debenture 

and  all  mos  thereupon  due  after  ten  days'  notice  of  such  his  and 
their  intent  to  sell  and  dispose  of  the  same  given  unto  or  left  for 
the  sd  (assignor)  his  exs  &c.  at  the  now  dweUing-house  or  place 
of  abode  of  the  sd  (assignor)  at  as  afd  at  the  current  rate 

at  which  the  like  debentures  shall  then  be  sold  And  lastly  It 
is  hby  decld  and  agrd  by  and  betn  the  pties  hto  that  all  mos 
which  shall  be  received  by  the  sd  (assignee)  his  exs  ads  or  ass 
upon  such  delvy  selhng  or  disposition  as  afd  of  the  sd  debenture 
shall  be  reed  and  taken  so  far  as  the  same  mos  will  extend 
towds  the  paymt  and  discharge  of  such  int  and  principal  mos  as 
shall  at  the  time  of  such  rect  be  due  upon  the  sd  in  pt  recited 
indre  of  mortgage     In  witness  &c.,  see  ante,  No.  XLVI. 
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Assignment  for  the  Payment  of  Debts,  see  post,  Composition. 


No.  CLIX.  No.CLIX. 

Debt, 
Assignment  of  a  Debt  by  way  of  Collateral  Security. 

Ohs.  As  to  the  assignment  of  debts  and  other  chases  in  action,  see 
Pref.  sect.  1. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  (assignor) 
of  (fcc.  of  the  one  pt  and  (assignee)  of  &:c.  of  the  or.  pt     Whas  Recital  of  as- 

...  1.1  1  i?  signment  to 

by  an  indre  bearing  date  on  or  about  the  day  oi  assi^jnor. 

and  made  or  expssd  to  be  made  betn  A.  B.  of  &c.  therein  de- 
scribed of  the  first  pt  C.  D.  of  &:c.  also  therein  described  of  the 
second  pt  and  the  sd  (assignor)  of  the  third  pt  all  the  book  debts 
and  sums  of  money  then  and  thenceforth  to  become  due  in  re- 
spect of  a  certain  newspaper  printed  at  and  called 
togr  with  all  presses  types  and  printing  materials  and  all  or.  the 
effects  used  and  employed  in  printing  publishing  and  carrying 
on  the  sd  newspaper  were  for  the  consons  therein  mentd  duly 
assigned  to  and  are  now  vested  in  the  sd  A.  B.  and  the  sd  (as- 
signor) upon  certain  trusts  therein  mentd  for  the  better  carrying 
on  the  sd  newspaper  and  paying  off  certain  debts  and  incumbs 
upon  the  same  which  were  due  to  the  sd  (assignor)     And  whas  Debt  still  due. 
the  principal  sum  of  £          is  still  due  and  owing  to  the  sd  (as- 
signor) with  int  for  the  same     And  whas  the  sd  (assignor)  hath  Contract  for 
applied  to  the  sd  (assignee)  to  advance  him  the  sum  of  £ 
which  he  hath  consented  to  do  upon  having  a  grant  of  the  sd 
principal  sum  of  £          and  int  due  to  the  sd  (assignor)  secured 
to  him  the  sd  (assignee)  by  bond     And  whas  the  sd  (assignor)  Bond  given  by 
hath  this  day  exted  and  given  to  the  sd  (assignee)  a  bond  in  assignor. 
writing  bearing  even  date  herewith  and  hath  thby  become  bd  to 
the  sd  (assignee)  in  the  penal  sum  of  £        with  a  condon  there- 
under-written &,c.  upon  paymt  by  the  sd  (assignor)  his  hrs  &c. 
unto  the  sd  (assignee)  his  exs  &;c.  of  the  sum  of  £         with  int 
for  the  same  after  the  rate  of  £         per  cent,  at  the  time  and  in 
the  manner  in  the  condon  of  the  sd  bond  thnaftr  mentd     Ji^ow  Testatum. 
this  Indre  witnesseth  That  in  conson  of  &c.  to  the  sd  (assignor) 
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No.  CLIX. 
Debt. 


Power  of  at- 
torney. 


Proviso  for  re- 
demptioD. 


Covenants. 

Assignor  hath 
done  DO  act  to 
incumber. 


Will  not  receive 
debt. 


Further  as- 
surance. 


in  &c.  pd  by  the  sd  (assignee)  at  &:c.  the  rect  whereof  the  sd  (as- 
sigyior)  doth  hby  acknge  and  of  and  from  the  same  doth  acquit 
rele  and  discharge  the  sd  {assignee)  his  exs  &c.  He  the  sd  {as- 
signor) Hath  granted  bargained  sold  assigned  transferred  and 
set  over  and  by  these  prests  Doth  grant  &:c.  mito  the  sd  (assignee) 
kc.  All  that  principal  sum  of  £  so  due  and  owing  to  the  sd 
(assignor)  as  hnbefe  is  mentd  and  all  int  now  and  hraftr  to  be- 
come due  for  or  in  respect  of  the  same  or  any  pt  thof  and  all 
and  evy  secty  and  secties  for  the  same  and  all  the  right  title  int 
property  possibility  bent  claim  and  demand  whatsr  at  law  or  in 
equity  or  orwise  howsr  of  him  the  sd  (assignor)  of  in  to  or  out 
of  the  sd  principal  sum  and  int  and  all  and  singr  the  preses  hby 
assd  or  intended  so  to  be  With  full  power  and  authty  to  and  for  ] 
the  sd  (assignee)  his  exs  ads  and  ass  to  ask  demand  sue  for  re-  'i 
cover  and  rece  and  to  give  effectual  rects  and  discharges  for  the  | 
same  either  in  his  or  their  own  name  or  names  or  in  the  name 
or  names  of  the  sd  (assignor)  his  exs  ads  or  ass  To  Have  Hold 
rece  and  take  the  sd  debt  or  principal  sum  of  £  and  int  and 
all  and  singr  the  preses  hnbefe  assd  or  intended  so  to  be  or  any 
pt  thof  resply  unto  the  sd  (assignee)  his  exs  &:c.  for  his  and  their 
own  proper  use  and  bent  Subject  nevss  to  the  provo  or  condon 
for  redemption  thof  hnaftr  mentd  that  is  to  say  Provided  always 
and  it  is  hby  decld  and  agrd  by  and  betn  the  sd  pties  hto  that 
if  the  sd  (assignor)  his  hrs  exs  ads  or  ass  do  and  shall  well  and 
truly  pay  &;c.  Then  the  present  assnmt  and  evy  covt  clause  article 
matter  and  thing  herein  contd  shall  cease  determine  and  be  void 
And  the  sd  (assignor)  for  himself  his  hrs  &c.  doth  hby  covt  &c. 
with  the  sd  (assignee)  his  exs  &:c.  That  he  the  sd  (assignor)  hath 
not  done  or  suffered  any  act  matter  or  thing  whby  or  by  reason 
whof  the  sd  (assignee)  his  exs  &:c.  shall  or  may  be  hindered  or 
prevented  from  recovering  the  sd  debt  or  principal  sum  of  £ 
hby  assd  or  intended  so  to  be  And  that  he  the  sd  (assignor)  his 
exs  &c.  shall  not  nor  %\ill  during  the  continuance  of  the  sd  debt 
or  kc.  or  any  pt  thof  on  this  secty  W'itht  the  express  consent  or 
direction  of  the  sd  (assignee)  his  exs  &c.  rece  compound  incum- 
ber or  prejudice  the  same  And  furr  that  the  sd  (assignor)  his 
exs  &c.  shall  and  will  at  the  request  of  the  sd  (assignee)  his  exs 
&;c.  but  at  the  costs  and  chas  of  the  sd  (assignor)  his  Sec.  make 
do  and  exte  all  such  furr  and  or.  Iful  acts  deeds  assnmts  and 
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assurs  in  the  law  for  the  better  enabling  him  the  sd  (assignee)     n^,  cLix. 

his  exs  &c.  to  recover  rece  &c.  the  sd  principal  sum  of  £ 

and  any  pt  thof  as  by  the  sd  {assignee)  his  exs  &c.  or  his  or  their 

counsel  in  the  law  shall  be  reasbly  advised  devised  or  required 

In  witness  &c.  see  ante,  No.  XLVI. 


No.  CLIX.— 2.  No.  CLIX.— 2. 

Debt. 

Another  Assignment  of  a  Debt.  {S/iort  Form.) 

Know  all  Men  hy  these  Prests  That  in  conson  of  the  sum  of 
£  now  justly  due  and  owing  by  me  to  {assignee)  of  &;c.  and 
for  better  securing  the  payment  of  the  same  I  Have  bargained 
and  sold  &:c.  and  by  &c.  do  bargain  sell  &c.  All  that  debt  or 
sum  of  £  which  is  now  due  and  owing  to  me  from  A.  B.  of 

&c.  for  goods  sold  and  delivered  by  me  to  the  sd  A.  B.  and  all 
ray  right  title  &:c.  of  in  and  to  the  said  debt  or  sum  of  £  and 
every  pt  thof  To  Have  &c.  the  sd  debt  &:c.  from  henceforth  to 
his  and  their  proper  use  and  bent  Subject  nevss  to  the  provo  &:c. 
hnaftr  contd  And\di.o  hby  constitute  the  sd  {assignee)  my  true  Power  of  at- 
and  Iful  atty  irrevocable  and  give  and  grant  to  him  his  exs  &c.  ^^  ^' 
full  power  and  authty  in  my  name  or  the  names  of  my  exs  &c. 
but  to  the  only  proper  use  and  behoof  of  the  sd  {assignef)  his  &c. 
to  ask  demand  sue  for  levy  recover  rece  compound  acquit  release 
and  discharge  the  sd  debt  or  sum  of  £  and  evy  or  any  pt  or 
pel  thof  and  upon  rect  of  the  same  or  any  pt  thof  acquittances 
on  or  proper  discharges  of  to  make  and  give  and  generally  for 
me  or  in  my  name  or  in  the  names  of  my  exs  &:c.  to  make  do 
perform  and  exte  all  and  every  such  furr  and  or.  acts  matters 
and  things  touching  and  concerning  the  preses  as  to  the  sd  {as- 
signee) his  &c.  shall  seem  requisite  and  that  as  fully  &c.  And 
I  do  hby  covt  with  and  to  the  sd  {assignee)  his  &c.  That  I  have 
not  done  or  suffered  and  that  I  and  my  exs  and  ads  shall  not 
nor  will  do  or  suffer  any  act  whby  the  said  {assignee)  shall  be 
hindered  from  receiving  and  recovering  the  sd  debt  or  any  pt 
thof  and  that  I  and  my  exs  &c.  shall  and  will  at  all  times  at  the 
request  of  the  sd  {assignee)  but  at  my  costs  and  chas  do  all  or. 
Iful  acts  for  the  furr  and  more  effectually  assigning  and  assuring 
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the  sd  debt  or  sum  of  £  and  evy  pt  thof  Provided  always 
and  it  is  hby  agrd  that  if  I  the  sd  (assignor)  my  exs  or  ads  shall 
well  and  truly  pay  to  the  sd  (assignee)  his  exs  ads  or  ass  the  sd 
sum  of  £  so  due  to  him  as  afd  within  three  cal  mths  from 

the  date  hrof  then  this  present  assnmt  and  every  matter  and 
thino;  herein  contd  shall  cease  determine  and  be  void  to  all  in- 
tents  and  purps  whatsr     In  witness  &cc.  see  ayite,  No.  XLVI. 


Assignment  of  Copartnership  Debts,  see  post,  Copartnership, 
also  Table  of  Contents. 


No.  CLX. 

Debt  and  Divi- 
dends. 


No.  CLX. 


due  from  as 
signor  to  as 
signee. 


Assignment  of  Debt  and  Dividends  under  a  Fiat  of 
Bankruptcy. 

This  Indre  &:c.  made  this  day  of  Betn  (assignor) 

Recital  of  debt  of  (fcc.  of  the  one  pt  and  (assignee)  of  &c.  of  the  or.  pt  Whas 
the  sd  (assignor)  stands  justly  and  truly  indebted  unto  the  sd 
(assignee)  in  <£  and  upwards  on  the  balance  of  an  account 

for  mos  pd  laid  out  and  expended  and  for  business  done  and 
performed  and  for  journies  taken  for  and  on  the  behalf  of  the 
sd  (assignor)  and  in  the  prosecution  of  suits  at  law  and  in  equity 
and  in  the  manao;ino;  various  matters  now  in  hand  in  his  behalf 
And  whas  the  sd  (assignor)  is  not  at  present  able  witht  consi- 
derable inconvenience  to  pay  the  amount  so  as  afd  now  due  and 
owing  from  him  to  the  sd  (assignee)  and  it  will  not  be  in  his 
power  for  some  time  to  come  to  advance  money  for  discharge  of 
the  exps  incident  to  the  proceedings  already  commenced  and 
others  which  are  now  about  to  be  instituted  in  his  behalf  by  the 
Debt  due  to  the  sd  (assignee)  And  whas  the  sd  (assignor)  as  one  of  the  crs  of 
bankrupt.'  (bankrupt)  of  &:c.  a  bankrupt  hath  proved  a  debt  under  a  fiat  of 

banktcy  agst  him  the  sd  (bankrvpt)  to  the  amount  of  £  on 
which  no  divd  hath  as  yet  been  made  And  whas  in  order  to 
secure  to  the  sd  (assignee)  the  paymt  of  the  balance  now  due 
and  owing  to  him  from  the  sd  (assignor)  with  int  for  the  same 
and  to  aftbrd  a  secty  for  the  due  paymt  of  any  exps  which  may 
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be  hraftr  incurred  by  him  in  the  affairs  of  the  sd  (assignor)  as      No.  CLX. 

11  r      It   ^   ■^^  n  i       i  i  i         r        i  i  Debt  and  DM' 

well  as  oi  all  bills  or  costs  and  chas  that  may  hraitr  be  due  to         dends. 
him  on  the  acct  of  the  sd  (assignor)  he  the  sd  (assignor)  hath  Aa,eement  to 
proposed   and  aord  to   assign  and  make  over  to  him  the  sd  ^.^'^'.o"  ^^^^ ^"^^ 

'       ^_  ^  ^  •  aiviuends. 

(assignee)  the  sd  debt  afd  proved  by  him  agst  the  este  of  the 
sd  (bankrupt)  and  all  divids  which  may  be  due  or  become 
pave  on  acct  thof  upon  the  trusts  and  in  manner  hnaftr  mentd 
Now  this  Indre  witnesseth  That  in  conson  of  the  preses  he  the  Testatum. 
sd  (assignor)  hath  granted  bargained  sold  &c.  and  by  &c,  doth 
grant  &:c.  unto  the  sd  (assignee)  his  exs  and  ads  all  that  the 
sd  debt  due  and  owing  to  the  sd  (assignor)  from  the  sd  (bank- 
rupt) and  proved  by  him  under  the  fiat  of  bkptcy  agst  the 
sd  (bankrupt)  as  hnbefe  is  mentd  and  also  all  and  evy  divd  and 
divds  sum  and  sums  of  money  which  shall  or  may  be  decld  or 
become  due  and  paye  on  acct  thof  resply  And  all  the  este  right 
and  int  of  him  the  sd  (assignor)  of  in  and  to  the  same  and  evy 
pt  thof  And  all  powers  and  remedies  for  the  recovering  and  en- 
forcing paymt  of  the  same  To  Have  rece  and  take  the  sd  debt  Habendum. 
or  sum  divd  or  divds  hnbefe  expssd  to  be  hby  assd  wnth  all  bent 
and  advantao;e  thof  and  all  powers  and  remedies  for  recoverino; 
the  same  unto  the  sd  (assignee)  his  &;c.  as  and  for  his  and  their 
own  mos  Upon  the  Trusts  nevss  and  for  the  purps  hnaftr  expssd 
and  decld  of  and  concerning  the  same  And  for  the  better  Power  of  at- 
enabling  him  the  sd  (assignee)  his  exs  ads  and  ass  to  rece  the  sd  °'°^y* 
sum  and  sums  of  money  hnbefe  expssd  to  be  hby  assd  to  the  sd 
(assignee)  He  the  sd  (assignor)  doth  make  &c.  (see  Assignment  of 
Debt)  the  sd  (assignee)  his  exs  kc.  the  true  (fee.  atty  &c.  of  him 
the  sd  (assignor)  to  ask  demand  &c.  the  sd  debt  or  sum  of  £ 
and  all  divds  &c.  And  on  rect  thof  to  give  rects  and  acquittances 
or  discharges  for  the  same  as  the  case  shall  require  and  to  bring 
commence  and  prosecute  any  action  suit  or  or.  proceeding  whatsr 
for  recovering  and  compelling  paymt  thof  And  also  to  adjust 
settle  compound  and  compromise  all  accts  and  reckonings  mat- 
ters and  things  whatsr  relating  to  the  sd  debt  divds  and  preses 
or  any  of  them  And  for  all  or  any  of  the  purps  afd  to  use  the 
name  of  the  sd  (assignor)  and  generally  to  do  exte  and  perform 
any  or.  act  deed  matter  or  thing  whatsr  relating  to  the  preses  as 
fully  to  all  intents  as  he  the  sd  (assignor)  could  do  if  personally 
present  And  whatsr  the  sd  (assignee)  shall  IfuUy  do  in  or  about  Declaratioa  of 

trusts. 
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No.  CLX.      the  preses  the  said  (assignor)  doth  hby  covt  and  promise  with 

Debt  and  Divi-  i  i  i  •  i  •  • 

dends.  and  to  the  sd  (assignee)  his  exs  &c.  to  allow  ratify  and  confirm 
A7id  it  is  hhy  decld  and  agrd  by  and  betn  the  sd  pties  hto  that 
the  assnment  hby  made  of  the  sd  debt  sum  and  sums  of  money 
divd  and  divds  and  the  power  hinbfore  given  to  the  sd  (as- 
signee) his  exs  ads  and  ass  is  so  made  and  given  to  him  and 
them  And  that  he  and  they  shall  and  will  rece  and  stand  pos- 
sessed of  all  and  evy  sum  and  sums  of  money  which  may  be- 
come paye  on  acct  of  the  sd  debt  or  sum  or  the  divd  or  divds 
thof  Upon  the  trusts  and  for  the  purps  hnaftr  expssd  and  decld 
of  and  concerning  the  same  that  is  to  say  Upon  Trust  That  he 
the  sd  (assignor)  his  exs  ads  and  ass  do  and  shall  thereout  retain 
and  reimburse  himself  or  themselves  all  costs  chas  and  exps 
whatsr  as  he  or  they  shall  or  may  from  time  to  time  be  put  unto 
or  sustain  in  or  about  the  exon  of  the  trusts  hby  reposed  in  him 
and  them  and  also  the  sd  debt  or  sum  of  £  so  as  afd  now 
due  and  owing  to  him  the  sd  (assignee)  from  the  sd  (assignor) 
Togr  with  Iful  int  for  the  same  from  the  day  of  the  date  hereof 
And  in  the  next  place  do  and  shall  in  like  manner  retain  and 
reimburse  himself  and  themselves  the  full  amount  of  all  costs 
paymts  chas  and  exps  which  he  the  sd  (assignee)  may  from  time 
to  time  be  put  unto  or  incur  or  which  may  become  due  and  owing 
to  him  for  any  business  to  be  done  on  acct  of  the  sd  (assignor) 
And  when  and  as  soon  as  all  such  sums  of  money  shall  have 
been  fully  pd  off  and  discharged  Then  upon  this  furr  trust  that 
the  sd  (assignee)  his  exs  &c.  shall  and  will  pay  over  to  the  sd 
(assignor)  his  exs  &c.  the  residue  of  the  mos  which  shall  hraftr 
be  reed  by  him  by  virtue  of  these  prests. 
In  witness  &c.  see  ante,  No.  XLVI. 


No.  CLXI.  No.  CLXI. 

Dower.  .  /.  T-v 

Assignment  of  Dower. 

Ohs.  1.  A  woman,  although  legally  entitled  to  her  dower  at  com- 
mon law,  cannot  enter  upon  her  part  until  it  has  been  regularly  as- 
signed to  her  by  the  sheriff,  under  the  queen's  writ,  or  by  the  heir  or 
the  tenant  of  the  freehold,  Co.  Lit.  34  b. 
Stamp.  2.  As  to  the  stamp,  see  Pref.  sect.  4. 
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This  Indenture  &c.  see  ante,  No.  LXXXV.  Betn  {heir)  of  &c.     No.  CLXI. 

heir  at  law  of  A.  B.  deed  of  the  one  pt  and  (dowress)  of  &c.  '- — - 

widow  and  relict  of  the  sd  A.  B.  of  the  or.  pt     Whas  the  sd  inTeTsimp^le?'" 

A.  B.  was  at  the  time  of  his  dece  seised  of  an  este  of  inhance  in 

fee  simple  in  posson  of  and  in  divers  Ids  and  tents  situate  (fee. 

which  upon  his  dece  descended  unto  the  sd  (H.)  subject  to  the 

dower  of  the  sd  (D.)    JVoio  this  Indre  witnesseth  &c.  That  upon 

the  request  of  the  sd  (Z>.)  He  the  sd  {H.)  Hath  assigned  and  by 

&c.  Doth  assign  unto  her  the  sd  (-D.)  one  third  pt  of  the  sd  Ids 

and  tents  to  wit  All  that  messe  &c.      To  Have  and  to  Hold 

unto  the  sd  (J).)  for  and  during  the  natural  life  of  the  sd  (D.) 

in  sevlty  by  metes  and  bounds  as  for  and  in  the  name  of  dower 

and  in  full  satisfaction  of  all  claim  which  the  sd  (D.)  hath  or 

oug-ht  to  have  of  or  in  the  sd  Ids  and  tents  of  which  the  sd  A.  B. 

was  seised  in  his  lifetime  And  the  sd  (Z).)  doth  hby  accept  the 

sd  messe  or  tent  &c.  so  assigned  as  and  for  her  dower  and  in 

full  satisfaction  of  the  same    In  witness  Sec.  see  ante,  No.  XLVI. 


No.   CLXII.  No.CLXII. 

Executorship, 

Assignment  of  an  Executorship  and  Indemnity  of  the  Executor 
hy  a  Mortgage. 

Ohs.  1  A.n  executorship,  being  an  office  of  trust,  is  not  assignable 
(see  Fret.  sect.  2)  otherwise  than  in  the  qualified  manner  of  the  fol- 
lowing precedent,  which  has  been  taken  with  some  variations  from 
Wood^s  Conveyancing. 

2.  As  to  the  stamp,  see  Pref.  sect.  4. 

This  Indre  made  &;c.  see  ante,  No.  LXXXV.  Betn  {heir)  son 
and  hr  and  also  residuary  legatee  under  the  will  of  A.  B.  late  of 
&c.  deed  of  the  one  pt  and  {executor)  of  &:c.  executor  of  the  last 
will  and  testmt  of  the  sd  A.  B.  Whas  the  said  A.  B.  did  by  his 
last  will  and  testament  in  writing  bearing  date  &c.  devise  all  his 
messes  Ids  tents  and  heredts  and  did  bequeath  all  his  personal 
este  unto  {executor)  and  E.  F.  (since  deed)  their  hrs  and  ass 
In  Trust  by  sale  or  mtge  or  orwise  to  raise  and  pay  his  debts 
funeral  exps  and  legacies  and  made  the  sd  {H.)  his  residuary  le- 
gatee    And  whas  the  sd  {E.)  hath  by  and  with  the  privity  and  Recital. 
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No.  CLXII. 

Exemtorship. 


Payment  of 
debts  and  le- 
gacies. 


Agreement  to 
assign. 


Testatum. 


Power  of  at- 
torney. 


No  act  to  io- 
cumber. 


consent  of  the  sd  (H.)  pd  and  discharged  the.  funeral  exps  and 
divers  debts  and  legacies  of  the  sd  A.  B.  which  are  mentd  in  the 
schedule  hereunto  annexed  and  hath  delivered  all  dischas  and 
acquittances  which  were  made  and  given  to  him  the  sd  (E.)  for 
the  sevl  sums  of  money  so  pd  as  the  sd  (H.)  doth  hby  acknge 
And  whas  it  hath  been  agrd  betn  the  sd  {H.)  and  the  sd  {E.) 
that  the  sd  {H.)  shall  from  henceforth  take  upon  him  the  paymt 
of  all  such  legacies  and  sums  of  money  as  yet  remain  paye  by 
force  of  the  sd  last  will  and  that  the  sd  {E.)  shall  for  that  pur- 
pose assign  unto  the  sd  {H.)  all  such  goods  chattels  and  or. 
things  as  the  sd  (£.)  hath  or  is  intitled  to  as  executor  of  the 
same  will  in  such  manner  as  is  hnaftr  expssd  And  the  sd  {H.) 
hath  agrd  to  make  such  lease  and  demise  to  the  sd  {E.)  as  is 
hnaftr  contd  to  the  intent  thby  to  indemnify  him  the  sd  {E.) 
Now  this  Indre  witnesseth  That  in  conson  of  the  preses  He  the 
sd  {E.)  Hath  granted  &;c.  unto  the  sd  {H.)  All  those  the  sd 
letters  of  administration  and  probate  of  the  will  of  the  sd  A.  B. 
deed  and  all  the  goods  chattels  debts  secties  for  debts  and  or. 
things  which  the  sd  {E.)  hath  or  is  intitled  unto  as  executor  of 
the  last  will  and  testmt  of  the  sd  A.  B.  deed  the  rect  of  which 
sd  leases  &;c.  the  sd  {H.)  doth  hby  acknge  To  Have  Hold  rece 
and  take  the  same  and  evy  of  them  and  all  the  right  title  and 
int  of  him  the  sd  {E.)  therein  and  thereunto  and  all  and  singr 
or.  the  preses  hby  assd  unto  the  sd  {H.)  his  exs  &c.  in  as  large 
ample  and  beneficial  a  manner  as  he  the  sd  [E.)  might  have 
held  reed  and  taken  the  same  by  virtue  of  the  sd  will  And  the 
sd  {E.)  doth  hby  give  unto  the  sd  {H.)  his  exs  &c.  full  power 
and  authy  in  the  name  or  names  of  the  sd  {E.)  his  exs  &c.  but 
at  the  costs  and  chas  of  the  sd  {H.)  his  exs  &:c.  and  to  and  for 
his  and  their  own  use  and  bent  to  demand  rece  sue  for  and  re- 
cover all  debts  and  all  or.  the  sums  of  money  due  and  owing  to 
the  este  of  the  sd  A.  B.  deed  and  all  and  evy  the  bonds  mtges 
secties  terms  ints  and  estes  concerning  or  relating  to  the  same 
which  do  or  shall  belong  unto  the  sd  {E.)  as  executor  of  the  sd 
will  of  the  sd  A.  B.  deed  And  the  said  {E.)  for  himself  &:c.  doth 
covt  &c.  with  the  sd  {H.)  his  exs  &:c.  that  he  the  sd  {E.)  his  &c. 
hath  not  at  any  time  heretofore  made  done  or  suflered  and  shall 
not  nor  will  at  any  time  or  times  hraftr  make  do  or  suffer  any  act 
matter  or  thing  whby  any  of  the  debts  or  sums  now  due  and 
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owing  to  the  sd  A.  B.  deed  can  or  may  be  reld  dischgd  or  orwise     No.  CLXII. 
And  also  that  he  shall  and  will  at  all  times  hraftr  at  the  rease  — ^-~  "^^  "^' 
request  costs  and  chas  of  the  sd  (H.)  do  any  furr  acts  deeds  Furt'ieras- 
matters  and  things  for  the  furr  or  better  empowering  and  en- 
abling the  sd  (H.)  his  exs  &:c.  in  the  name  or  names  of  the  sd 
{£.)  his  exs  &c.  to  demand  rece  and  recover  all  debts  and  sums 
of  money  due  and  owing  to  the  este  of  the  sd  A.  B.  deed    And 
the  sd  (H.)  in  conson  of  the  preses  doth  hby  acknge  and  declare 
that  all  the  sd  {JE.)  hath  done  or  acted  in  the  exon  of  the  last 
will  and  testmt  of  the  sd  A.  B.  deed  and  as  mentd  in  the  sche- 
dule hereunto  annexed  hath  been  with  the  privity  consent  and 
approbation  of  the  sd  (H.)    And  the  sd  (H.)  doth  hby  for  him-  Indemnity  from 
self  his  exs  kc.  covt  &c.  with  the  sd  {£.)  his  exs  &c.  that  he  the 
sd  (H.)  his  exs  &:c.  shall  and  will  from  time  to  time  and  at  kc. 
save  harmless  and  keep  indemnified  the  sd  (E.)  his  exs  ads  and 
ass  and  his  and  their  Ids  and  tents  goods  and  chattels  of  and 
from  all  costs  &;c.  which  he  or  they  shall  or  may  sustain  &;c.  by 
reason  of  any  action  &:c.  and  also  for  or  by  reason  of  any  deft 
or  failure  of  or  in  the  performance  of  the  sd  last  will  and  testmt 
of  the  said  A.  B.  deed     And  this  Indre  furr  witnesseth  That  in  Further  testa- 

furr  pursuance  of  &:c.  and  in  conson  of  kc.  He  &c.  (demise  to  ^    . 

•■^  ^  Uemise  to  exe- 

executor,  see  Mortgage  by  Demise)  Subject  nevss  to  the  proviso  cutor. 

or  Condon  hnaftr  mentd  that  is  to  say  Provided  always  and  it  Proviso  for 

is  hby  dcld  and  agrd  by  and  betn  the  sd  pties  hereto  that  if  the 

sd  {H.)  shall  and  do  well  and  truly  perform  all  and  evy  the 

covts  and  agrts  herein  contd  on  his  and  their  pt  to  be  done  and 

performed  according  to  the  true  intent  and  meaning  of  these 

prests  Then  the  sd  term  of  yrs  of  and  in  the  sd  messes  or 

tents  hby  demised  shall  at  the  end  of  years  next  ensuing 

determine  and  be  utterly  void  to  all  intents  and  purps  anything 

in  these  prests  in  any  ways  to  the  contrary  notwthsto;     Pro-  Quiet  enjoy- 

vided  also  That  in  the  meantime  and  until  the  sd  {H.)  shall  f^uit^ 

make  deft  in  the  performance  of  the  covts  and  agrts  herein 

contd  by  means  or  occasion  w  hof  the  sd  {E.)  his  exs  ads  or  ass 

or  any  of  them  shall  sustain  and  be  put  to  some  trouble  suit 

damage  or  expence  it  shall  and  may  be  Iful  for  the  sd  {H.)  his 

hrs  exs  ads  and  ass  peaceably  and  quietly  to  have  hold  and 

enjoy  the  sd  messes  or  tents  kc.  hby  demised  or  orwise  assured 

or  intended  so  to  be  kc.  and  to  rece  and  take  the  rents  kc. 

VOL.  I.  A  A 
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No.  CLXII. 
Executorship. 


witht  any  let  hindrance  Szc.  of  or  by  the  sd  (J5.)  his  hrs  kc. 
And  the  sd  (H.)  for  himself  &:c.  {Govts  from  the  heir  for  title 
6fc.  see  Release.) 


No.  CLXIII. 
Furnilure. 


Recital  of 
tenancy. 


Verbal  agree- 
ment to  grant 
lease. 


Contract  for 
purchase. 


No.  CLXIII. 

Assignment  of  Hoiisehold  Furniture  and  Verbal  Agreement  for 

a  Lease. 

This  Indre  made  &:c.  see  ante,  No.  LXXXV.  Betn  (assignor) 
of  &:c.  of  the  one  pt  and  (assignee)  of  &c.  of  the  or.  pt     Whas 
the  sd  (assignor)  is  in  posson  of  a  messe  or  tent  situate  Sec. 
as  tenant  to  A.  B.  of  &c.  and  C.  D.  of  &:c.  under  a  yrly  rent  of 
£  paye  quarterly     And  whas  the  sd  A.  B.  and  C.  D.  have 

verbally  agrd  to  grant  a  lease  of  the  sd  messe  or  tent  for  21  yrs 
from  the  day         of        determinable  in  the  first  7  or  14  yrs 

at  the  option  of  the  sd  (assignor)  And  whas  the  sd  (assignee)  hath 
contracted  with  the  sd  (assignor)  for  the  purchase  of  the  house- 
hold furniture  now  being  in  or  upon  the  sd  messe  or  tent  mentd 
in  the  schedule  or  particular  thof  hereunder  written  at  or  for  the 
price  of  £  jS^ow  this  Indre  witnesseth  That  for  and  in  conson 
of  £  to  the  sd  (assignor)  in  &:c.  by  the  sd  (assignee)  well  &c. 
pd  the  rect  &c.  He  the  sd  (assignor)  Hath  bargained  sold  and 
assigned  and  by  &:c.  doth  bargain  Sac.  unto  the  sd  (assignee)  his 
exs  and  ads  All  and  singr  the  household  furniture  and  things 
mentd  and  specified  in  the  sd  schedule  or  particular  thof  here- 
under written  and  also  all  the  este  right  title  int  property  claim 
and  demand  whatsr  of  him  the  sd  (assignor)  into  or  out  of  the 
sd  messe  or  tent  and  preses  with  the  apts  And  the  full  bent 
and  advantage  to  arise  and  accrue  from  the  sd  promise  or  agrt 
made  or  entered  into  by  the  sd  A.  B.  and  C.  D.  for  such  lease 
thof  as  afd  or  for  any  or.  lease  To  Have  Hold  rece  take  and 
enjoy  the  preses  hby  assd  or  intended  so  to  be  unto  the  sd  (as- 
signee) his:  exs  ads  and  ass  for  his  and  their  use  absolutely  In 
witness  Sec.  see  ante,  No.  XLVI. 
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No.  CLXIV.  No.CLxiv. 

Goods. 

Assignment  by  a  Husband  of  Household  Furniture,  Books, 
Plate,  Bills  of  Exchange,  6fc.,  to  2\ustees  to  sell  for  the 
Payment  of  Debts,  and  to  stand  possessed  of  Surplus  for  the 
separate  Use  of  the  Wife. 

Obs.  A  settlement  after  marriage  in  favour  of  a  wife  and  children, 
by  a  person  not  indebted  at  the  time,  and  not  being  a  trader,  is,  under 
the  1  Jac.  1,  c.  15,  s.  5,  good  against  subsequent  creditors,  Lilly  v. 
O^born,  3  P.  Wms.  298 ;  Stephens  v.  Olive,  2  B.  C.  C.  90;  Kidtiey 
V.  C'oussmaker,  12  Ves,  155;  and  although  a  settlement  after  mar- 
riage is  fraudulent  against  such  persons  as  were  creditors  at  the  time 
the  settlement  was  made,  yet  it  is  otherwise  if  such  settlement  contains 
a  proviso  for  debts,  George  v.  Millbank,  9  Ves.  144. 

This  Indre  made  &c.  see  ante.  No.  LXXXV.  Betn  (husband)  of 
&c.  and  M.  his  wife  of  the  first  pt  and  {trustees)  trustees  named 
for  the  purps  hnaftr  mentd  of  the  second  pt  Whas  the  sd  {H.) 
is  possessed  of  or  intitled  to  divers  books  plate  and  household 
furniture  and  is  also  possessed  of  or  intitled  to  the  bills  of  ex- 
change parlarly  mentd  in  the  schedule  hereunder  written  And 
whas  the  sd  {H.)  is  desirous  of  making  a  provision  as  well  for 
the  payment  of  the  debts  now  due  and  owing  by  him  as  for  the 
sd  M.  his  wife  in  manner  hnaftr  mentd  And  hath  therefore  pro- 
posed and  agrd  to  assign  and  make  over  unto  the  sd  {T.)  and 
the  survor  of  them  and  the  exs  &;c.  of  such  survor  all  the  sd 
bks  plate  household  furniture  bills  of  exchange  and  or.  parlars 
upon  or  for  the  intents  and  purps  hnaftr  ment  And  whas  the 
sd  {H.)  hath  previously  to  the  date  and  exon  of  these  prests 
delivered  unto  the  sd  {T.)  the  sd  books  plate  household  fur- 
niture bills  of  exchange  and  or.  parlars  Now  this  Indre  wit- 
nesseth  That  in  pursuance  of  the  sd  agrt  and  in  conson  of  05.  to 
the  sd  {H.)  by  the  sd  {T.)  in  hand  pd  He  the  sd  {H.)  Hath 
bargained  sold  assigned  &c.  and  by  &;c.  Doth  bargain  &c.  unto 
the  sd  {T.)  their  exs  &c.  All  and  singular  the  sd  bks  plate  and 
household  furniture  of  or  to  which  he  was  possessed  and  intitled 
And  also  the  sd  bills  of  exchange  parlarly  mentd  in  the  sd 
schedule  hereunder  written  And  all  the  right  &c.  of  him  the  sd 
{H.)  of  into  and  out  of  the  same  preses  and  evy  of  them  and 
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No.  CLXIV, 
Goods. 


Declaration  of 
trusts. 


Covenant  for 
further  assu- 
rance. 


evy  pt  thof  To  Have  hold  take  and  rece  all  and  singr  the 
preses  hnbefe  assd  or  intended  so  to  be  unto  the  sd  ( T.)  and  the 
survor  of  them  &c.  as  and  for  his  and  their  own  goods  and 
chattels  absolutely.  But  nevss  upon  to  and  for  the  trusts 
intents  and  purps  hnaftr  expssd  and  decld  of  and  concerning 
the  same  that  is  to  say  Upon  Trust  that  they  the  sd  ( T.)  and 
the  survor  &:c.  do  forthwith  sell  and  convert  into  money  the  sd 
bks  plate  furniture  and  or.  parlars  expssd  to  be  hby  assd  and 
shall  and  will  recover  and  rece  the  mos  due  and  arising  upon 
or  paye  by  virtue  of  the  sd  bills  of  exchange  And  upon  this 
furr  trust  that  they  shall  and  do  out  of  the  mos  reed  and  to 
arise  by  such  sale  and  conversion  after  deducting  the  costs  chas 
and  exps  of  recovering  and  receiving  the  said  mos  pay  and 
satisfy  all  such  debts  and  sums  of  money  as  are  now  due  and 
owing  by  the  sd  {H.)  unto  any  psn  or  psns  howsr  either  by 
specialty  or  simple  contract  togr  with  all  int  due  thereon  And 
shall  and  do  stand  possessed  of  or  interested  in  the  surplus  of  the 
mos  to  be  reed  from  or  on  acct  of  the  sd  bills  of  exchange  or 
to  arise  by  such  sale  and  conversion  as  afd  In  Trust  for  the 
sole  and  separate  use  of  the  sd  M.  wife  of  the  sd  {H.)  inde- 
pendently of  the  sd  {H.)  and  not  to  be  subject  to  his  debts  and 
engagements  to  pay  apply  and  dispose  of  such  surplus  mos  to 
and  for  such  intents  and  purps  as  if  the  sd  M.  were  a  feme  sole 
and  unmarried  And  the  sd  {H.)  for  himself  his  hrs  exs  and 
ads  doth  covt  <S:c.  with  the  sd  ( T.)  and  the  sui-vor  &c.  that  he 
shall  and  will  from  time  to  time  and  at  all  times  hrafter  make 
do  and  exte  all  such  furr  and  or.  Iful  and  rease  acts  deeds 
matters  and  things  as  shall  be  necessy  for  the  furr  assuring  and 
assigning  the  preses  and  for  the  more  effectually  enabling  the 
sd  {T.)  and  the  survor  of  them  kc.  to  recover  and  rece  the  mos 
due  and  paye  upon  or  to  arise  by  virtue  of  the  sd  bills  of  ex- 
change as  by  the  sd  (trustees)  kc.  or  his  or  their  counsel  in  the 
law  shall  be  advised  or  required.  In  witness  kc.  see  ante. 
No.  XLVI. 
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No.  CLXV.  n;o.clxv, 

Good-wUI. 


Assignment  of  Good-ivill  of  a  Business. 

Obs.  1.  The  good-will  of  a  trade  is  assignable,  Bunn  v.  Guy,  4 
East,  190 ;  1  P.  Wms.  196.  But  the  sale  of  a  trade  does  not  prevent 
the  vendor  from  setting  up  a  similar  trade,  unless  there  be  an  express 
stipulation  to  restrain  him  from  so  doing.  Shackle  v.  Baker,  14  Ves. 
468.  A  bond  or  promise  to  restrain  oneself  from  trading  in  a  par- 
ticular place,  if  made  upon  a  reasonable  consideration,  is  good ;  but 
otherwise,  if  not  made  for  a  reasonable  consideration  ;  or  if  made  to 
the  restraint  of  trade  altogether,  Mitchell  v.  Reynolds,  1  Wms.  181. 
An  agreement  by  an  attorney  to  relinquish  his  business,  and  recom- 
mend his  clients  to  another,  and  not  to  practise  himself  within  certain 
limits,  is  valid  in  law ;  but  it  seems  doubtful  whether  a  court  of 
equity,  considering  the  business  of  an  attorney  to  arise  from  confi- 
dence in  his  skill  and  integrity,  would  decree  specific  performance  of 
a  contract  for  the  sale  of  it,  Bozon  v.  Farlow,  1  Mer.  159. 

2.  It  appears  that  an  ad  valorem  stamp  is  not  necessary  where  the  Stamp. 
consideration  is  merely  for  the  good-will  of  a  trade,  and  for  the  pri- 
vilege of  carrying  it  on  for  a  certain  number  of  years  in  a  particular 
house,  that  not  being  considered  a  sale  of  "  substantive  property," 
Lyhurn  v.  Wain-ington,  1  Stark.  N.  P.  C.  162;  Belcher  v.  Sikes, 
6  B.  &  C.  234. 

This  Indenture  made  &:c.  see  ante,  No.  LXXXV.  Betn.  {as- 
signor) of  &c.  of  the  one  pt  and  {assignee)  of  kc.  of  the  or.  pt 
Whas  the  sd  (assignor)  hath  for  many  yrs  carried  on  the  trade  Recital  of  car- 
and  business  of  in  the  house  in  which  he  now  dwells   ^'"°  °" 

and  hath  established  a  connexion  in  the  sd  trade     And  whas  Contract  for 
the  sd  {assignor)  hath  agrd  with  the  sd  {assignee)  for  the  sale 
and  relinquishment  to  him  the  sd  {assignee)  of  the  sd  trade  or 
business  and  also  of  the  lease  of  the  messe  or  tent  where  the  sd 
business  is  carried  on  at  or  for  the  price  of  £  to  be  pd 

as  hnaftr  mentd  JVow  this  Indre  witnesseth  That  in  conson  of 
the  sum  &c.  to  the  sd  {assignor)  in  hand  &c.  pd  by  the  sd  (o^- 
signee)  &;c.  at  &c.  the  rect  &c.  He  the  sd  {assignor)  Hath  granted 
bargd  &.c.  and  by  these  prests  as  far  as  in  him  lies  Both  grant 
kc.  unto  the  sd  {assignee)  his  exs  &;c.  All  and  singr  the  good- 
will beneficial  int  and  advantage  of  the  connexions  and  custom 
which  he  the  sd  {assignor)  now  hath  in  the  sd  trade  or  business 
To  Have  Hold  rece  and  take  the  sd  good-will  bent  prft  and 
advantage  to  be  made  and  obtained  by  and  from  the  sd  trade 
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No.  CLXV. 
Good-will. 


Covenants. 

Not  to  cany  on 
trade. 


Further  testa- 
tum. 

Assignment  of 
lease. 

Assignor  to  re- 
side on  the 
premises  for 
six  months. 


Stock  in  trade 
to  be  valued. 


or  business  And  all  the  este  &:c.  and  all  and  singr  or.  the 
preses  hby  assd  or  orwise  assnrd  or  intended  so  to  be  with  their 
appts  unto  the  sd  {assignee)  his  &;c.  And  the  sd  {assignor)  for 
himself  &c.  his  hrs  &:c.  doth  hby  covt  &c.  in  manner  followg 
That  is  to  say  That  he  the  sd  {assignor)  shall  not  nor  will  at  any 
time  or  times  hraftr  directly  or  indirectly  by  himself  or  in  part- 
nership with  any  psn  or  psns  whomsr  carry  on  the  sd  (a)  trade 
or  business  of  within  miles  of  nor 

shall  nor  will  at  any  time  hraftr  do  or  cause  to  be  done  any  act 
matter  or  thing  whby  or  by  reason  or  by  means  whof  the  sd 
{assignee)  shall  or  may  be  injured  or  damnified  in  the  sd  trade 
or  business  And  furr  that  the  sd  {assignor)  shall  and  will 
during  the  space  of  mths  next  hraftr  conduct  and 

superintend  the  sd  trade  &c.  at  the  risk  and  for  the  sole  bent 
of  the  sd  {assignee)  and  use  his  best  endeavours  to  promote  the 
trade  of  the  sd  {assignee)  to  the  utmost  of  his  power  and  also  shall 
and  will  give  his  personal  attendance  in  the  shop  {or  counting- 
house)  as  often  as  occasion  may  require  during  the  sd  period 
And  this  Indre  further  wityiesseth  That  in  conson  of  the  preses 
&:c.  (see  Assignment  of  Lease,  No.  CLXXI.)  And  it  is  hby  furr 
decld  and  and  agrd  by  and  betn  the  sd  pties  hrto  that  he  the  sd 
{assignor)  shall  continue  to  reside  in  the  sd  messe  or  tent  hby 
assd  or  orwise  assrd  or  intended  so  to  be  for  the  space  of  six 
calr  mnths  to  be  computed  from  the  date  hrof  witht  paying  rent 
or  taxes  for  the  same  unless  the  sd  {assignee)  shd  by  writing 
under  his  hand  give  the  sd  {assignor)  weeks'  notice  to 

quit  the  sd  messe  or  tent  And  furr  That  the  stock  in  trade 
and  the  fixtures  on  the  sd  preses  shall  within  the  space  of  one 
calr  month  from  the  date  hereof  be  valued  and  appraised  by 
two  indifferent  psns  for  that  purpose  to  be  chosen  the  one  by 
the  sd  {assignor)  and  the  other  by  the  sd  {assignee)  and  in  case 
they  cannot  agree  by  a  third  psn  to  be  chosen  by  the  two  arbi- 
trators And  that  he  the  sd  {assignee)  shall  from  and  immly  after 
such  valuation  {h)  pay  the  amount  thof  unto  the  sd  {assignor)  his 
exs  &c.     In  witness  Sec.  see  ante,  No.  XLVI. 


(a)  See  supra,  Obs.  1 . 

(6)  Or,  "  give  unto  the  sd  {assignor)  his  exs  ads  or  ass  a  promissory  note  in 
writing  under  his  hand  for  payment  within  calr  mnths  to  be  computed 

from  the  date  hereof  of  such  sums  as  the  sd  stock  in  trade  and  fixtures  shall  be 
valued  at  as  afd." 
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TVT       ^T  virTT  No.  CLXVII. 

No.  CLXVII.  Good.uiU. 


Assignvient  of  the  Moiety  of  a  Boarding  School  (by  Indorsement 
on  the  Articles  of  Copartnership). 

Obs.  As  to  the  stamp  upon  the  assignment  of  a  good-will,  see  last 
Precedent. 

To  all  to  whom  these  Presents  shall  come  The  within-named 
(assignor)  sendeth  greeting  Whas  the  sd  (assignor)  by  virtue 
of  the  power  given  to  her  in  and  by  the  within-written  articles 
of  coptnshp  hath  contracted  and  agrd  with  (assignee)  of  kc.  for 
the  absolute  sale  to  her  of  her  share  and  int  in  the  boarding- 
school  now  carried  on  by  the  sd  (assignor)  in  coptnshp  with  the 
within-named  I.  H.  under  and  subject  to  the  condons  limitations 
and  agrts  as  are  in  and  by  the  wnthin-written  articles  expssd  and 
contd     jVow  Know  ye  That  in  conson  of  the  sum  of  £  to 

the  sd  (assignor)  well  and  truly  pd  the  rect  &c.  she  the  sd  (as- 
signor) Hath  bargd  sold  and  assigned  and  by  &c.  doth  bargain 
sell  and  assign  unto  the  sd  (assignee)  All  that  moiety  or  one  half 
part  of  her  the  sd  (assignor)  of  and  in  the  sd  boarding-school 
and  of  and  in  the  sd  preses  where  the  same  is  carried  on  and 
the  furniture  fixtures  books  and  other  materials  relating  to  the 
sd  school  and  also  of  and  in  the  within -written  articles  of 
coptnshp  And  all  the  este  right  title  int  property  future  emolu- 
ment and  advantage  claim  and  demand  whatsr  of  her  the  sd 
(assignor)  of  in  or  out  of  the  same  preses  To  Have  and  to  Hold 
the  sd  moiety  or  one  half  pt  of  and  in  the  sd  boarding-school 
and  all  and  singr  or.  the  preses  hby  assd  or  intended  so  to  be 
and  all  future  emolument  and  advantage  to  arise  from  the  same 
in  as  full  ample  and  beneficial  a  manner  as  she  the  sd  (assignor) 
might  have  enjoyed  the  same  if  these  prests  had  not  been  made 
witht  any  let  suit  kc.  And  that  free  &:c.  {?,ee  Assignment  of 
Annuity  by  Indorsement.)     In  witness  kc.  see  ante,  No.  XLVI. 


No.  CLXVIII.  No.cLXvm. 

Judgment. 

Assignment  of  a  Judgment  recovered  by  a  Verdict. 
Obs.  1.  As  to  judgments  and  other  choses  in  action,  see  Assign- 
ments, Prcf.  sect.  1. 
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Xo.CLXVIH. 

Judgment. 

Stamp. 


Power  of  attor- 
ney. 


Covenants. 


Judgment  not 
satisfied. 


Assignor  will 
not  release. 


2.  A  judgment  debt  has  been  held  not  to  be  property  within  the 
meaning  of  the  55  G.  3,  and  therefore  an  assignment  of  such  a  debt 
does  not  require  an  ad  valorem  stamp,  but  must  have  the  ordinary 
deed  stamp,  Warren  v.  Howe,  3  D.  &  R.  494. 

To  all  to  whom  these  Prests  shall  come  I  (assignor)  of  &:c. 
send  greeting     Whas  I  {assignor)  as  of  term  last  past  re- 

covered a  judgment  in  her  Maj.  Court  of  at  Westminster 

agst  A.  B.  of  &c.  for  the  sum  of  £  as  by  the  record  of  the  sd 
judgmt  will  more  fully  appear  Now  Know  ye  That  I  the  sd 
(assignor)  for  divers  good  causes  and  consons  me  hereunto 
moving  Have  bargd  sold  and  assd  Sec.  and  by  &c.  Do  bargain 
&c.  unto  (assignee)  of  &c.  his  exs  <Src.  as  well  the  sd  judgmt  for 
the  sd  sum  of  £  afd  as  all  bent  profit  sum  and  sums  of 

money  and  advantage  whatsr  that  now  can  shall  or  may  hrafr 
be  obtained  by  reason  or  means  of  the  same  or  of  any  exon 
thereupon  now  had  or  to  be  had  sued  out  extd  or  obtained  and 
all  the  este  &c.  which  I  the  sd  (assignor)  have  or  ought  to  have 
or  claim  in  &c.     Andfurr  I  the  sd  (assignor)  do  by  these  prests 
make  &c.  the  sd  (assignee)  &c.  my  atty  &c.  for  me  and  in  my 
name  to  sue  and  prosecute  the  sd  exon  upon  the  sd  judgment 
and  upon  composition  made  concerning  the  preses  to  acknge 
satisfaction  or  to  make  or  give  any  or.  release  or  discharge  for 
the  same  and  to  make  and  do  all  such  or.  acts  and  things  whatsr 
as  shall  be  requisite  in  and  about  the  preses  &c.     And  I  the  sd 
(assignor)  for  myself  do  hby  covt  &;c.  in  manner  and  form  followg 
that  is  to  say  That  I  the  sd  (assignor)  have  never  made  or  exted 
any  rele  or  or.  dischge  of  the  sd  judgment  or  of  any  exon  which 
hath  been  or  shall  thereupon  be  sued  or  exted  neither  will  nor 
shall  I  the  sd  (assignor)  my  exs  or  ads  at  any  time  hraftr  make 
or  do  any  act  or  or.  thing  whatsr  whby  the  sd  judgmnt  or  any,, 
exon  which  hath  been  or  shall  at  any  time  hraftr  be  thereupoi 
sued  or  exted  by  the  sd  (assignee)  and  his  ass  shall  be  in  an 
manner  defeated  hindered  disabled  debarred  or  extinguisha 
witht  the  consent  of  the  sd  (assignee)  his  exs  ads  or  ass  theret( 
first  had  in  writing  nor  revoke  invalidate  or  avoid  any  power  or* 
authty  hnbefe  by  me  given  to  the  sd  (assignee)  witht  such  con- 
sent as  afd     Andfurr  that  I  the  sd  (assignor)  my  exs  and  ads 
shall  at  all  times  hraftr  at  the  request  costs  and  chas  of  the  sd 
(assignee)  &c.  maintain  justify  allow  and  confirm  all  such  Iful 
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actions  suits  processes  exons  and  proceedings  whatsr  as  have  No.CLXVlil. 

been  or  shall  hraftr  be  brought  sued  forth  or  prosecuted  agst '— 

the  sd  A.  B.  his  hrs  &c.  his  their  or  any  of  their  Ids  tents  goods 
or  chattels  upon  or  by  reason  of  the  sd  judgment  In  witness 
&c.  see  ante,  No.  XLVI. 


No.  CLXIX.  No.  CLXIX. 

Judgment 

Assignment  of  a  satisfied  Judgment.  satisfied. 

Obs.  1.  As  judgments  after  they  are  docketed  (but  see  now  as  to 
docketing  judgments,  Dig.  p.  ii.  tit.  Judgments,)  and  recognizances 
after  they  are  inrolled,  become  liens  on  the  land,  and  carry  the  legal 
estate,  a  purchaser,  without  notice  of  any  incumbrance,  may,  by  getting 
an  assignment  of  those  securities  to  a  trustee  for  himself,  protect  the 
lands  purchased  from  any  mesne  incumbrances,  Ellis'  Law  of  Dr.  & 
Cr.  399.  And  this  doctrine  extends  to  a  mortgagee,  who  is  considered 
as  a  purchaser  ^ro  tanto,  1  Ch.  Ca.  149. 

2.  As  to  the  stamp,  see  Pref.  sect.  4.  Stamp. 

This  Indenture  &c.  see  ante,  No,  LXXXV.  Betn  (assignor) 
of  &c.  of  the  first  pt  (vendor)  of  &c.  son  and  hr  of  A.  B.  deed  of 
the  second  pt  (purchaser)  of  &c.  of  the  third  pt  and  (tnistee)  a 
trustee  named  &;c.  of  the  fourth  pt     Whas  the  sd  (assignor)  did  Recital  of  judg- 
in  or  as  of  Trinity  Term  in  the  yr         obtain  a  judgment  against  '"^°'* 
the  sd  A.  B.  deed  in  her  Maj.  Ct  of  for  the  sum  of  £ 

debt  and  costs  of  suit  and  the  sd  judgmt  was  so  obtained  as  pt 
of  a  secty  &c.     And  whas  the  sd  sum  of  £      has  since  been  fully  of  satisfaction. 
pd  and  satisfied     A7id  whas  the  sd  (P.)  hath  contracted  with  the  Contract  for 
sd  (V.)  for  the  absolute  purchase  to  him  of  all  the  Ids  tents  and  fa"nds.^^^° 
heredts  situate  &c.  for  the  sum  of  £  and  by  indres  of  lease 

and  rele  the  lease  bearing  date  the  day  before  the  date  of  the 
rele  and  the  rele  bearing  even  date  herewith  and  made  or 
expssd  to  be  made  betn  the  sd  (F.)  of  the  one  pt  and  sd  (P.)  of 
the  or.  pt  the  sd  Ids  &c.  were  conveyed  unto  the  sd  (P.)  his  hrs 
and  ass  for  ever  And  it  was  agrd  at  the  time  of  the  purchase 
that  the  sd  judgment  shd  be  assd  to  the  sd  (T.)  for  the  purps 
hnaftr  mentd.  JVow  this  Indenture  witnesseth  That  in  conson  Testatum, 
of  5s.  to  the  sd  (T.)  in  hand  pd  He  the  sd  (assignor)  at  the 
request  and  by  the  direction  and  apptmt  of  the  sd  ( V.)  and  at 
the  nomination  of  the  sd  (P.)  testified  by  their  severally  being 
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No.  CLXix.    pties  to  and  sioninp;  this  deed  Hath  bargained  sold  assd  trans- 

Jiidgmmt        ^  o        ts  o 

satisfied.  ferred  and  set  over  and  by  &c.  Doth  bargain  &c  and  the  sd  (F.) 
for  the  conson  in  the  sd  indre  of  rele  mentd  Hath  granted 
bargd  sold  assigned  ratified  and  confirmed  and  by  &C.  J)oth 
grant  &;c.  unto  the  sd  ( T.)  his  exs  (fee.  All  that  the  hnbefe  in  pt 
recited  judgmt  and  all  and  evy  sum  &:c.  and  all  bent  and  ad- 

Habendum.  vantaoe  to  be  derived  therefrom  And  all  the  este  &:c.  To  Have 
and  to  Hold  the  sd  in  pt  recited  judgmt  and  all  and  singr  or. 

In  trust  for  pur-  the  preses  liby  granted  &;c.  unto  the  sd  (T.)  his  exs  Sec.  In  trust 
for  the  sd   (P.)  his  hrs  and  ass  to   be  assd  and  disposed  of 

To  protect         from  time  to  time  as  he  or  they  shall  direct  and  appt     And  in 

against  mesne  .         ,  t  ^^  i  i  •    j 

incumbrances,  the  mean  time  in  trust  and  to  the  mtent  that  the  same  judgment 
may  be  kept  on  foot  to  attend  and  wait  upon  the  inhance  of  the 
sd  Ids  tents  and  heredts  in  order  to  defend  and  protect  the  same 
from  and  agst  all  subsequent  judgmts  statutes  and  other  mesne 
incumbrances  And  the  sd  (A.)  Doth  hby  for  himself  &c. 
covt  (kc.  with  the  sd  ( T.)  his  &c.  that  the  sd  judgmt  hath 
not  been  vacated  discharged  or  defeated  in  any  manner  howsr 
And  that  the  sd  Ids  tents  and  heredts  shall  not  be  extended  by 
or  upon  the  same  judgmt  orwise  than  for  conformity  and  in  case 
of  any  such  extent  the  same  as  to  the  sd  Ids  (fee.  so  purchased 
shall  be  in  trust  for  and  for  the  bent  of  the  sd  (P.)  In  witness 
(fee.  see  ante,  No.  XLVI. 


No.  CLXX. 
Land  Tax. 


Duty  and  lia 
bility  of  com- 
missioners for 


No.  CLXX. 

Assignment  of  Land  Tax. 

Ohs.  By  the  42  G.  3,  c.  116,  s.  154,  every  person  desirous  of  pur- 
chasing the  land  tax  charged  on  any  lands,  shall  produce  to  the  com" 


the  redemption  missioners  of  land  tax  a  schedule  in  writing  of  the  land  tax  proposed 
of  the  and  tax.  ^^  ^^  purchased,  and  the  commissioners,  having  ascertained  the  amount 
of  the  land  tax  to  be  redeemed,  shall  give  a  certificate  thereof  to  the 
purchaser,  who  shall  produce  the  same  to  the  commissioners  under 
this  Act,  whereupon  the  commissioners  shall  give  public  notice  of  the 
offer  made ;  and  if  within  sixteen  days  from  the  time  of  such  notice, 
no  higher  offer  exceeding  1/.  per  cent,  is  made,  they  are  authorized 
to  accept  such  ofiei-.  Held  under  this  provision  that  the  duty  of  the 
commissioners  is  merely  ministerial,  and  there  is  no  remedy  against 
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them  in  equity,  nor  otherwise,  except  by  mandamus  in  the  Q.  B.  as     No.  CLXX. 
to  which  however  there  is  a  doubt,  Williams  v.  Commissioners  of  — 1^ — !_:_ 


Taxes,  3  Mer.  472.  It  seems  also  that  althougli  public  notice  must 
be  given  of  the  lirst  offer,  yet  there  is  nothing  in  the  Act  which  pre- 
vents any  subsequent  biddings  from  being  private,  ib. 

This  Indre  made  &;c.  see  ante,  No.  LXXXV.  Betn  A.  (as- 
signor) of  &:c.  of  the  one  pt  and  (assignee)  of  &c.     Whas  M.  A.  Recital  of  pos- 

r  D        •        1  r  T-<i-  •       ^  J      r  session  of  a 

late  of  &c.  in  the  county  ot  iiisqr  being  seised  or  possd  or  siiare  in  the 

or  orwise  well  intitled  to  one-sixteenth  pt  of  one  seventy-second  ^  ^^    '^^'^' 
pt  or  share  in  the  New^  River  brt  from  to  under  or  by 

virtue  of  the  will  or  apptmt  of  M.  his  wife  deed  bearing  date  did 
on  or  about         day  of        contract  and  agree  with  the  commrs  Contract  for  re- 
hnaftr  mentd  for  the  redemption  of  the  Id  tax  charged  upon  the  landlaxthereon. 
sd  one-sixteenth  &c.  pt  or  share     And  by  a  deed  poll  or  in- 
strumt  in  writing  under  the  hand  and  seals  of  {commrs)  two  of 
the  commrs  of  the  land  tax  for  the  city  of  &c,  bearing  date 
&c.  the  sd  (commrs)  certified  that  they  had  contracted  and  agrd 
with  the  sd  M.  A.  for  the  redemption  by  him  of  £         land  tax 
being  the  land  tax  chagd  upon  the  sd  &c.  pt  or  share    And  the  Consideration 
conson  was  thby  decld  to  be  £        capital  stock  in  the  Three  pr   °J^^^ 
cent.  Consold  and  Reducd  Bk  Annuities  or  one  of  them  to  be 
transferred  to  the  commrs  for  reduction  of  the  national  debt  at 
the  Bk  of  Engl.     And  whas  in  pursuance  of  the  direction  for 
that  purpe  contd  in  the  Act  of  Parliament  of  intitled  {here 

set  out  the  title)  a  certificate  of  the  receipt  or  transfer  of  the  sd 
sum  of  £  Three  j9r  cejit.  (fee.  under  the  hand  of  {cashier)  one 
of  the  cashiers  of  the  Bk  &c.  is  indorsed  upon  the  recited  deed 
poll  and  by  the  sd  certificate  the  sd  sum  of  £  Three  pr  cent. 
(fee.  was  ackngd  to  have  been  transferred  on  the  day  of 
And  whas  the  sd  M.  A.  duly  made  his  last  will  and  testmt  in  win  of  M.  A. 
writing  bearg  date  on  or  about  and  did  thby  give  and  be-  sK"executrix. 

queath  unto  the  sd  {assignor)  her  exs  ads  and  ass  All  that  the 
sd  share  &;c.  and  all  his  interest  thin  and  he  appted  the  sd  {as-  probate  of  M. 
signor)  executrix  of  his  will  who  shortly  after  his  dece  and  on  ''^-  ^  '^'"* 
or  about  the  day  of  duly  proved  his  will  in  the  Prero- 

gative Court  of  the  Archbishop  of  Canterbury     And  whas  the  Contract  with 
sd  {assignor)  hath  agrd  wdth  the  sd  {assignee)  for  the  absolute  g^jg°°  [^j^  of 
sale  to  him  of  the  sd  yrly  sum  of  £      and  all  her  bent  right  and  i^e  land  tax. 
int  in  to  and  upon  the  sd  share  under  and  by  virtue  of  the  sd 
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No.  CLXX. 

Land  Tax. 

Testatum. 


Habendum. 


Covenants  for 
title. 

Good  right  to 
assign. 


Quiet  enjoy- 
ment. 


Free  from  in- 
cumbrances. 


Further  assu- 
rance. 


contract  hnbefe  mentd  at  or  for  the  price  or  sum  of  £  Nov- 

this  Indre  witnesse.th  That  in  pursuance  and  performance  of  thi 
sd  agrt  and  in  conson  of  the  sd  sum  of  £  of  Iful  &c.  to  her 
the  sd  {assignor)  paid  by  the  sd  {assignee)  immly  before  the  exon 
of  these  prests  the  receipt  &:c.  (see  ante,  No.  LXXXV.)  she  the 
sd  {assignor)  Hath  bargained  sold  &c.  and  Doth  bargain  kc. 
(see  ante,  No.  CXLV.)  unto  the  sd  {assignee)  his  exs  ads  and 
ass  AU  that  the  sd  yrly  sum  of  £  being  the  Id  tax  chagd 
&c.  and  so  as  afd  redeemed  by  the  sd  M.  A.  and  all  arrears  and 
future  paymts  thof  and  all  the  lien  right  title  int  claim  and  de- 
mand whatsr  of  her  the  sd  {assignor)  in  to  and  upon  the  sd  share 
and  preses  under  &c.  the  sd  recited  contract  togr  ^^'ith  the  sd 
recited  deed  poll  and  the  full  bent  and  advantage  of  the  same 
To  Have  and  to  Hold  rece  and  take  the  sd  yrly  sum  of  £ 
deed  poll  and  all  or.  the  preses  hby  assd  or  intended  so  to  be 
and  the  full  bent  and  advantage  of  the  same  unto  the  sd  {as- 
signee) his  exs  ads  and  ass  from  henceforth  absolutely  subject 
nevss  to  the  same  right  and  power  of  redemption  restrictions 
and  Condons  as  the  same  were  subject  and  liable  to  befe  the 
exon  of  these  prests  Arid  the  the  sd  {assignor)  doth  for  herself 
her  hrs  exs  and  ads  covt  and  declare  to  and  with  the  sd  {assig- 
nee) his  exs  ads  and  ass  that  she  the  sd  {assignor)  hath  in  her- 
self good  right  full  power  and  Ifiil  and  absolute  authty  to  assign 
the  sd  yrly  sum  or  Id  tax  of  £  and  or.  the  preses  hby  assd 
or  intended  so  to  be  unto  the  sd  {assignee)  his  exs  &c.  in  manner 
afd  and  accg  to  the  true  intent  and  meaning  of  these  prests  And 
also  that  he  the  sd  {assignee)  his  exs  &:c.  shall  or  Ifully  may  from 
time  to  time  and  at  all  times  have  rece  take  and  enjoy  the  yrly 
sum  &:c.  and  or.  the  preses  hby  assd  or  intended  so  to  be  and 
the  full  bent  and  advantage  thof  witht  any  let  suit  trouble 
denial  or  interruption  of  from  or  by  her  the  sd  {assignor)  her  exs 
ads  or  any  or.  psn  or  psns  Ifully  claiming  or  to  claim  by  from 
through  under  or  in  trust  for  her  or  the  sd  M.  A.  And  that  free 
and  clear  of  and  from  all  former  and  or.  assts  chas  and  incumbs 
made  done  or  committed  by  her  the  sd  {assignor)  or  by  the  sd 
M.  A.  And  furr  {covenant  for  further  assurance,  see  ante,  No. 
CXLV.) 
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ASSIGNMENTS  OF  LEASES. 


1.  Assignment  to  be  in  Writing. 

By  Indenture  or  Deed  Poll. 
3.  Assignee  bound  by  the  Covenants  of 

the  Lease. 


4.  Licence  to  assign. 

5.  Consideration. 

6.  Covenants  qualified  in  Assignments. 

7.  Ad  valorem  Stamp  necessary. 


Sect.  1.  By  the  29  Car.  2,  c.  3,  no  lease,  estate  or  interest,  either  Assignment  to 
of  freehold  or  for  term  of  years,  or  any  uncertain  interest  in  land,    ^  '"  writing. 
shall  be  assigned,  unless  by  deed  or  note  in  writing,  signed  by  the 
party  or  his  agent  legally  authorized. 

2.  An  assignment  of  a  lease  may  be  by  indenture  or  deed  poll ;  but  By  indenture  or 
where  it  is  by  indorsement,  and  no  covenants  are  entered  into  by  the  ^^^^  ^ 
assignee,  a  deed  poll  appears  to  be  the  proper  form. 

3.  An  assignee  is  bound,  under  the  words  "  subject  to  the  rents  Assignee  bound 
and  covenants  on  the  lessee's  part  to  be  paid  &c."  to  indemnify  the  of  the  kaseT" 
assignor  against  the  rent  and  covenants,  although  he  be  not  required 

so  to  do  by  the  agreement  for  the  sale,  Peyiiber  v.  Mathers,  1  B.  C. 
C.  52.  As  a  lessee  will,  notwithstanding  his  assignment  to  another, 
continue  liable  under  his  covenant,  to  pay  the  rent  during  the  term, 
this  provision  is  particularly  necessary.  If  the  assignor  be  himself 
an  assignee,  it  is  necessary  for  this  condition  to  be  revived  on  his 
part,  in  order  that  he  may  be  protected  against  his  own  covenant. 
Where  it  is  of  importance  to  save  the  expence  of  a  counterpart,  a 
deed  of  covenant,  or  a  bond,  may  be  taken  from  the  assignee  for  per- 
formance of  the  covenants  in  the  lease,  or  a  proviso  similar  to  that  in 
leases  may  be  added  on  breach  of  covenants,  Doe  v.  Bateman,  2  B. 
&  A,  168.  (As  to  the  liabilities  of  lessee  and  assignee,  see  further, 
Lease;  Pref.  sect.  16.) 

4.  If  the  lessee  is  prevented  from  assigning  without  the  licence  of  Licence  to  as- 
the  lessor,  it  is  incumbent  on  him  as  vendor,  and  not  on  the  pur-  ^'o°' 
chaser,  to  procure  the  licence,  Lloyd  v.  Crisp,  5  Taunt.  249 ;  3Iason 

Corder,  7  ib.  9.  If  the  purchaser  buy  of  one  who  has  previously 
bought,  but  not  taken  a  conveyance,  he  can  call  on  the  original  ven- 
lor  to  convey  to  him,  Wood  v.  Griffith,  1  Swanst.  54. 

5.  No  considei-ation  is  necessary  to  support  an  assignment  of  a  Consideration, 
lease,  the  rents  and  covenants  being  sufficient,  1  Mod.  263. 

6.  In  an  assignment  of  a  lease,  the  covenants  must  be  qualified  Covenants  qua- 

throughout,  where  it  is  intended  to  restrict  them  to  the  assignor's  ^^^^^  '"  f  ^" 
'^  '  o  signraents. 

3wn  acts.     It  has  been  held  that  a  general  covenant  will  not  be  re- 
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Lease.         strained  by  a  subsequent  clause,  Gainsford  v.  Griffith,  1  Saund.  59  j 
~~  Barton  v.  Fitzfjerald,  15  E.  530. 

Ad  valorem  7.  Bv  the  44  G.  3,  c.  98,  re-enacted  by  the  55  G.  3,  c.  184,  an  as- 

sary.  signment  of  a  lease,  although  not  under  seal,  requires  an  ad  valorem 

stamp  on  the  consideration  money.  (As  to  assignments  of  leases,  see 
further,  Bonds  for  Payment  of  Rent,  &c. — Mortgages  and  Pur- 
chases.) 


No.  CLXXI.  ]Vo.  CLXXI. 

Lease, 

Assignment  of  a  Lease  with  an  Assignment  of  Fixtures  and 
Policy  of  Insurance.     {General  Precedent.) 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  (assignor) 
Recital  of  lease,  of  (fcc.  of  the  one  pt  and  {assignee)  of  Sec.  of  the  or.  pt  Whas{a) 
by  indre  of  lease  bearing  date  on  or  about  the  day  of 
and  made  betn  (lessor)  of  the  one  pt  and  and  {original  lessee)  of 
the  or.  pt  For  the  consons  therein  expssed  the  sd  {lessor)  did 
demise  All  that  &c.  with  the  appts  unto  the  sd  {lessee)  his  exs 
Sec.  from  the  day  of  last  past  for  the  term  of  yrs  at 
Mesne  assign-     and  under  the  yrly  rent  covts  condons  and  agrts  as  in  and  by 

menls.  i  • 

the  sd  indre  of  lease  are  expssd  contd  and  decld     And  whas  by 
divers  mesne  assignments  and  assurs  in  the  law  parlarly  by  an 


(m)  If  it  be  a  city  lease  say,  "  Whas  by  indre  bearing  date  &c.  and  made  or 
mentd  to  be  made  betn  the  mayor  and  commonalty  and  citizens  of  the  city  of 
London  of  the  one  pt  and  the  said  (assignor)  of  the  or.  pt  the  sd  mayor  &c.  Did 
demise  unto  the  sd  (A.)  All  &c.  as  the  same  are  therein  and  hinaftr  parlarly  de- 
scribed with  the  apts  To  Hold  the  same  discharged  of  the  land  tax  which  had 
been  redeemed  unto  the  sd  (A.)  his  &c.  from  &c.  for  and  during  &c.  next  ensuing 
subject  to  the  yrly  rent  of  £  paye  to  the  sd  mayor  &c.  their  successors  or  ass 
at  or  in  the  office  of  receipts  and  paymts  of  money  of  the  chamberlain  of  the  sd 
cit)'  for  the  time  being  by  quarterly  &c.  and  the  sd  (assignoi')  did  thby  among  or. 
things  covt  to  insure  from  fire  all  such  erections  and  buildings  as  shd  be  erected 
upon  the  sd  demised  preses  and  at  his  own  costs  and  chas  within  calr  mnths' 
then  next  ensuing  to  completely  finish  and  make  fit  for  habitation  the  sd  msse  or 
tent  thby  demised  to  the  approbation  of  tlie  elk  for  the  time  being  of  the  works 
of  the  sd  city  And  that  he  shd  not  alien  assign  or  orwise  dispose  [except  by  will 
only]  of  the  sd  indre  of  lease  witht  the  licence  and  consent  in  writing  of  and  from 
the  sd  mayor  &c.  under  the  penalty  as  therein  is  prescribed  as  by  the  sd  indre 
under  the  corporate  seal  of  &c.  will  more  fully  appear  And  whas  since  the  date 
of  the  sd  indre  &c.  the  sd  (assignor)  hath  completely  finished  the  sd  messe  of  &c. 
to  the  satisfaction  of  the  sd  elk  &c.  and  hath  caused  the  same  to  be  insured  from 
fire  in  the  sum  of  £       in  the  &c." 
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indre  of  assnint  bears;  date  &c.  the  sd  messe  and  preses  became    No.  CLXXI. 

^  ^  ,  Lease. 

vested  in  the  sd  (assignor)  for  the  residue  of  the  term  which  was 

then  to  come  and  unexpired     And  lohas  the  sd  (assignee)  hath  Contract  for 

contracted  with  the  sd  (assignor)  for  the  sale  to  him  of  the  sd 

messe  and  preses  comprised  in  the  sd  in  pt  recited  indre  of  lease 

for  the  residue  of  the  sd  term  of        years  at  or  for  the  price  of 

£       (a)     Now  this  Indre  witnesseth  That  in  conson  of  the  sum  Testatum. 

of  £         of  &c.  to  him  the  sd  (assignor)  in  hand  well  and  truly 

pd  by  the  sd  (assignee)  at  or  before  the  sealing  of  these  presents 

the  rect  whof  he  the  sd  (assignor)  doth  hby  acknge  and  of  and 

from  the  same  doth  acquit  rele  and  discharge  the  sd  (assignee) 

his  exs  ads  and  ass  for  ever  He  the  sd  (assignor)  Hath  granted 

bargained  sold  assigned  transferred  and  set  over  and  by  these 

prests  (b)  Doth  grant  &c.  unto  the  sd  (assignee)  his  exs  ads  and 

ass  All  that  the  sd  messe  &c.  and  all  and  singr  or.  the  preses 

comprised  in  the  sd  in  pt  recited  indre  of  lease  with  their  and 

evy  of  their  appts  togr  with  the  sd  in  pt  recited  indre  of  lease  (c) 

And  all  the  este  right  title  term  and  terms  of  yrs  to  come  and 

unexpired  trust  property  posson  claim  and  demand  whatsr  both 

at  law  and  in  equity  of  him  the  sd  (assignor)  of  in  to  and  out 

of  the  sd  messe  &c.   To  Have  and  to  Hold  the  sd  messe  &;c.  and  Habendum. 

preses  hby  assd  or  intended  so  to  be  with  their  and  evy  of  their 

appts  unto  the  sd  (assignee)  his  exs  ads  and  ass  henceforth  for 

and  during  all  the  rest  and  residue  now  to  come  and  unexpired 

of  the  sd  term  of  yrs  (d)  subject  to  the  rents  covts  condons  and 

agts  in  the  sd  in  pt  recited  indre  of  lease  reserved  and  contd 

which  on  the  tenant's  or  lessee's  pt  ought  to  be  pd  observed  and 

performed  And  th.e.  sd  (assignor)  doth  hby  for  himself  his  exs  ads  Covenants  from 

and  ass  covt  promise  and  agree  with  and  to  the  sd  (assignee)  his  ^  ^  assignor. 

exs  &c.  in  manner  foUowg  that  is  to  say  That  the  rent  covenants 

condons  and  agrmts  in  the  sd  in  pt  recited  indre  of  lease  reserved 

(a)  Where  the  licence  of  the  lessor  must  first  be  had  (see  supra,  sect.  5,)  say, 
"And  whas  the  sd  (assignor)  hath  previous  to  the  sealing  and  delivery  of  these 
prests  apphed  to  and  procured  the  licence  of  the  sd  (lessor)  as  by  a  memorandum 
indorsed  upon  the  sd  indre  doth  appear." 

(b)  "  In  pursuance  of  such  licence  as  afd." 

(c)  If  the  policy  of  insurance  be  assigned  at  the  same  time,  say,  "  and  the  sd 
policy  of  insurance." 

(d)  "  Togr  with  all  bent  and  advantage  to  accrue  from  the  sd  policy  of  in- 
surance." 
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No.  CLXXI, 

Lease. 


That  lease  is 
valid  and  sub- 
sisting. 


Assignor  has 
good  right  to 
assign. 


For  quiet  en- 
joyment. 


Free  from  in- 
cumbrances. 


Further  as- 
surance. 


and  contd  have  been  duly  pd  observed  and  performed  up  to  the 
day  of  .  last  past  And  (a)  that  for  and  notwithstg  any 
act  matter  or  thing  whatsr  by  the  sd  (assignor)  made  done  or 
knowingly  or  willingly  suffered  to  the  contrary  the  sd  hnbefe  in 
pt  recited  indre  of  lease  is  at  the  time  of  the  sealing  and  delivery 
of  these  prests  a  good  valid  and  subsisting  lease  and  demise  in 
the  law  and  not  forfeited  surrendered  or  become  void  and  void- 
able And  that  for  and  notwithstg  any  such  act  deed  matter  or 
thing  he  the  sd  (assignor)  now  hath  in  himself  good  right  full 
power  and  absolute  authty  to  assign  and  assure  the  sd  messe 
and  preses  hby  assd  or  intended  so  to  be  for  and  during  all  the 
residue  and  remdr  of  the  said  term  of  yrs  in  manner 

afd  and  according  to  the  true  intent  and  meaning  of  these  prests 
And  furr  that  it  shall  and  may  be  Iful  to  and  for  the  sd  (as- 
signee) his  exs  ads  and  ass  from  time  to  time  and  at  all  times 
hraftr  during  the  sd  term  of  yrs  peaceably  and  quietly 

to  enter  have  hold  occupy  possess  and  enjoy  the  same  messe 
and  preses  with  their  appts  and  to  rece  and  take  the  rents  issues 
and  prfts  thof  to  and  for  his  and  their  own  use  and  bent  witht 
any  Iful  let  suit  trouble  denial  eviction  interruption  claim  or 
demand  of  or  by  him  the  sd  (assignor)  his  exs  or  ads  or  any 
psn  or  psns  Ifully  or  equitably  claiming  or  to  claim  by  from 
under  or  in  trust  for  him  them  or  any  of  them  And  that  free 
and  clear  and  freely  and  clearly  acquitted  exonerated  reled  and 
for  ever  discharged  or  orwise  by  the  sd  (assignor)  his  exs  or  ads 
well  and  sufficiently  saved  defended  and  kept  harmless  and 
indemnified  of  from  and  agst  all  and  all  manner  of  former  and 
or.  estes  titles  troubles  chas  and  incumbs  whatsr  either  already 
or  to  be  hraftr  made  done  committed  or  suffered  by  the  sd  (as- 
signor) his  exs  or  ads  or  by  any  psn  or  psns  Ifully  claimg  or  to 
claim  by  from  under  or  in  trust  for  him  them  or  any  of  them 
save  and  except  the  rents  covts  condons  and  agrmts  in  and  by  • 
the  sd  hnbefe  recited  indre  of  lease  reserved  and  contd  and 
which  on  the  tenant  or  lessee's  pt  are  or  ought  to  be  pd  observed 
and  performed  And  furr  that  the  sd  (assignor)  his  exs  ads  and 
ass  and  all  or.  psn  or  psns  having  or  claimg  or  who  shall  or 
may  have  or  claim  any  este  right  title  int  property  or  demand 


(a)  As  to  qualified  covenants,  see  Obs,  6, 
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whatsr  either  at  law  or  in  equity  of  in  to  or  out  of  the  said  messe    No.  CLXXI. 
or  tent  and  preses  hby  assd  or  intended  so  to  be  or  any  of  them '■ 


or  any  pt  thof  by  from  under  or  in  trust  for  the  sd  (assignor) 
his  exs  or  ads  shall  and  will  from  time  to  time  and  at  all  times 
during  the  sd  term  of  yrs  at  the  request  and  proper 

costs  and  chas  of  the  sd  (assignee)  his  exs  ads  and  ass  make  do 
and  exte  or  cause  to  be  made  done  or  extd  all  and  evy  such 
furr  and  or.  Iful  and  rease  acts  assnmts  and  assurs  in  the  law 
whatsr  for  the  better  more  perfectly  and  absolutely  assg  and 
assurg  of  the  sd  messe  &c.  for  the  remr  then  to  come  and  unex- 
pired of  the  sd  term  of  yrs  as  by  the  sd  (assignee)  his 
exs  ads  or  ass  or  his  or  their  counsel  in  the  law  shall  be  reasy 
advised  devised  and  required  so  as  (a)  no  such  furr  assnmts 
and  assurs  contain  or  imply  any  furr  or  or.  covt  or  warranty 
than  agst  the  psn  or  psns  who  shall  be  requested  to  make  any 
such  furr  assnmts  or  assurs  and  so  as  the  pty  or  pties  who  shall 
be  requested  to  make  the  same  be  not  compelled  or  compellable 
for  the  making  or  doing  thof  to  travel  from  his  her  or  their 
respive  place  or  places  of  abode     And  the  sd  (assignee)  doth  hby  Covenants  from 
for  himself  his  hrs  &:c.  covt  &c.  that  he  the  sd  (assignee)  his  hrs    '    ^^  ° 
&c.  shall  and  will  from  time  to  time  and  at  all  times  hraftr    ► 
during  the  sd  term  of              yrs  granted  by  the  sd  in  pt  recited 
indre  of  lease  well  and  truly  pay  or  cause  to  be  pd  the  yrly 
rent  in  and  by  the  same  indre  of  lease  reserved  which  hence-  To  pay  rent. 
forth  shall  grow  due  and  paye  in  respect  of  the  sd  preses  hby 
assd  at  such  time  and  in  such  manner  as  the  same  is  thby 
reserved  and  also  shall  and  will  observe  perform  and  keep  all 
and  singr  the  covts  condons  and  agrmts  in  the  sd  indre  of  lease  To  keep  the 
contd  and  which  henceforth  on  the  tenant  or  lessee's  pt  ought 
to  be  pd  observed  performed  and  kept  And  shall  and  will  from  indemnity  to 
time  to  time  and  at  all  times  hraftr  save  defend  keep  harmless       " 
and  indemnified  the  sd  (assignor)  his  hrs  exs  ads  and  ass  and  his 
and  their  Ids  goods  and  chattels  from  and  agst  the  paymt  of 
the  sd  rent  and  the  performance  of  the  sd  covts  condons  and 
agrmts  and  from  and  agst  all  and  all  manner  of  actions  suits 


(a)  See  sect.  3. 
VOL.  I.  B  B 
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No.  CLXXI.    cause  and  causes  of  action  costs  chas  dams  claims  and  demands 
!!!*!*___    whatsr  for  or  on  acct  of  the  same  or  in  anywise  relating  thereto  (a). 


In  witness  &c. 


No.  CLXXII, 

Lease  (by 
Indorsement). 


No.  CLXXII. 

Assignment  of  a  Lease  by  Indorsement. 

Know  All  men  that  (assignor)  of  &c.  for  and  in  conson  of  the 
sum  of  &c.  to  him  in  hand  &:c.  by  (assignee)  of  &c.  pd  at  or 
before  &c.  the  rect  Sec.  Hath  bargained  &c.  to  the  sd  (assignee) 
his  exs  Sec.  All  &CC.  and  singr  the  preses  comprised  in  the  within- 
written  indre  and  mentd  to  be  thby  demised  to  A.  B.  with  their 
apts  togr  with  the  within- written  indre  of  lease  And  all  the 
este  &c.  of  him  the  sd  (assignor)  of  in  or  to  the  sd  preses  or  any 
pt  thof  by  virtue  of  the  sd  indre  of  lease  To  Have  Sec.  the  sd 
messe  Sec.  and  all  and  singr  or.  the  preses  with  their  apts  unto 
the  sd  (assignee)  his  exs  &c.  for  and  during  all  the  residue  and 


Assignment  of 
fixtures. 


Eecital  of 
insurance. 


(c)  Where  the  fixtures  are  also  to  be  assigned,  this  may  be  done  by  a  further 
testatum,  as  follows:  "  Whas  the  sevl  fixtures  and  or.  things  mentd  in  the 
schedule  hereunder-written  have  been  agrd  to  be  taken  by  the  sd  {assignee)  at  the 
price  or  sum  of  £  Noio  this  Indre  further  witnesseth  That  in  conson  of  the 

sum  of  of  Iful  money  of  Great  Britain  to  the  sd  (assignor)  in  hand  pd 

by  the  sd  (assignee)  at  or  before  the  signing  and  sealing  these  prests  the  receipt 
•whof  he  the  sd  (assignor')  doth  hby  acknge  &c.  (see  the  first  testatum)  He  the  sd 
(assignor)  hath  granted  bargd  &c.  all  and  singr  the  stoves  grates  ranges  coppers 
shelves  dressers  goods  chattels  matters  and  things  whatsr  mentd  and  set  forth  in 
the  schedule  hereunder  written  or  hereunto  annexed  and  evy  of  them  and  evy 
pt  and  pel  thereof  To  Have  &c.  the  sd  goods  chattels  &c.  hby  granted  &c.  or 
intended  so  to  be  and  evy  pt  &c.  unto  the  sd  (assigrior)  his  exs  ads  and  ass  as 
his  and  their  own  proper  goods  and  effects  absolutely  and  for  ever  And  the  sd 
(assignor)  doth  hby"  &c.  (clause  ofxoarranty,  see  Bill  of  Sale). 

Where  a  policy  of  insurance  is  to  be  assigned  with  a  lease,  then  add  "  And 
whas  by  a  certain  deed  poll  in  writing  bearing  date  &c.  and  being  or  purporting 
to  be  a  policy  of  insurance  under  the  hands  and  seals  of  the  directors  of 
Compy  he  the  sd  {assignor)  hath  insured  the  sd  preses  agst  dams  by  fire  for  the 
sum  of  And  it  hath  been  agrd  that  the  same  policy  shall  be  assd  to  the  sd 

(assignee)  in  manner  hnaftr  mentd  Now  this  Indre  furr  witnesseth  That  &c.  and 
in  conson  of  the  preses  he  the  sd  (assignor)  Hath  assigned  &c.  and  by  &c.  Doth 
assign  &c.  All  that  deed  poll  or  policy  of  &c.  And  all  the  right  &c.  with  full 
power  &c.  (see  Assigiwient  of  a  Debt)  To  have  &c.  the  sd  deed  poll  &c.  and  all 
and  evy  sum  or  sums  &c.  and  all  and  singr"  &c.  (see  Assignment  of  Policy  of 
Insurance). 
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remr  yet  to  come  (fee.     Subject  and  witlit  prejudice  to  the  rents   No.  CLXXII. 
Govts  and  condons  in  and  by  the  within-written  indre  of  lease     indorsement. 
reserved  and  contd  {acid  covts  from  the  assignor,  as  in  last  pre- 
cedent). 


Administrator. 


No.  CLXXIII.  No.  CLXXiii. 

By  Indorsement 

Assignment  of  a  Lease  hy  Indorsement  ly  an  Administrator  h 

with  Consent  of  the  Lessor. 

Know  all  men  hy  these  Prests  That  {administrator)  of  &c.  adraor 
of  all  and  singr  the  goods  chattels  rights  and  covts  of  the  within- 
named  {intestate)  deed  and  in  conson  of  the  sum  of  £ 
of  Iful  money  &c.  to  him  in  hand  well  and  truly  pd  by  {assignee) 
of  &c.  at  or  before  &c.  the  receipt  &c.  (see  General  Precedent, 
No.  CLXXI.)  Hath  by  and  with  the  consent  of  the  vdthin-named 
{lessor)  testified  by  his  exting  these  prests  bargd  sold  assd  trans- 
ferred and  set  over  and  by  these  prests  Doth  [by  and  with  the 
consent  as  afd]  bargain  &c.  unto  the  sd  {assignee)  his  exs  ads 
and  ass  All  that  &c.  and  preses  comprised  in  the  wdthin- written 
indre  and  thin  mentd  to  be  thby  demised  with  their  and  evy  of 
their  appts  togr  with  the  within  indre  of  lease  and  all  the  este 
right  title  and  int  which  he  the  sd  {administrator)  as  admor  of 
the  sd  {intestate)  as  afd  or  orwise  now  hath  or  at  any  time  hrftr 
shall  or  may  have  claim  challenge  or  demand  of  in  or  to  all  or 
any  of  the  sd  preses  with  their  and  evy  of  their  appts  by  virtue 
of  the  within  indre  of  lease  or  orwise  as  the  admor  of  the  sd 
{intestate)  To  Have  and  to  Hold  the  sd  messe  &c.  and  all  and 
singr  or.  the  preses  with  their  and  evy  of  their  appts  unto  the  sd 
{assignee)  his  exs  ads  and  ass  for  and  during  all  the  rest  and 
residue  and  remr  yet  to  come  and  unexpired  of  the  within- 
mentd  term  of  yrs  in  as  full  ample  and  beneficial  a 

manner  to  all  intents  and  purps  whatsr  as  he  the  sd  {adminis- 
trator)  as  admor  his  exs  or  ads  might  or  cd  in  any  manner  have 
held  and  enjoyed  the  same  if  these  prests  had  not  been  made 
subject  and  vdtht  prejudice  to  the  yrly  rent  of  £  in  and 

by  the  within  indre  of  lease  reserved  contd  and  to  become  due 
and  paye  and  to  all  and  evy  the  covts  clauses  provos  and  agrts 
thin  contd     And  the  sd  {administrator)  for  himself  his  hrs  exs 

B  b2 
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Xo.  CLXXlii.  and  ads  doth  liby  covt  and  declare  to  and  with  the  sd  (assignor) 
hij  his  exs  ads  and  ass  that  he  the  sd  (administrator)  hath  not  at  any 

Administrator.  ^^^^^  htofore  made  done  committed  or  extd  or  wittingly  or  wil- 
lingly permitted  or  suffered  any  act  deed  matter  or  thing  whatsr 
whby  or  wherewith  or  by  reason  or  means  whof  the  sd  messes 
and  preses  hby  assd  or  intended  so  to  be  are  is  may  can  or 
shall  be  in  any  ways  impeached  chgd  affected  or  incumbered  in 
title  charge  este  or  orwise  howsr  And  the  sd  (administrator) 
doth  hby  furr  covt  &c.  (Covenant  for  further  assurance,  see 
General  Precedent,  No.  CLXXI.) 
Jn  witness  &c.  see  ante,  No.  XLVI. 


Assignment  of  a  Leasehold  Estate  as  a  collateral  Security  for 
the  Payment  of  an  Annuity  for  Lives,  see  ante.  No. 
LXXxVlII.  Annuity. 


Assignment  of  a  Lease  hy  way  of  Mortgage,  see  post, 
Mortgages. 


No.CLXXIV.  ]yo,  CLXXIV. 

Parts  of 

Leasehold  Assignment  of  certain  Parts  of  Leasehold  Premises  (of  which  a 
Partition  had  been  made)  to  one  of  the  Parties  intitled  thereto 
in  severalty,  subject  to  a  -proportionate  Part  of  reserved 
Rents,  S^c, 

Obs.  Where  different  parties  occupy  different  portions  of  land 
under  the  same  lease,  and  are  all  equally  liable  to  the  whole  rent  and 
the  performance  of  the  covenants  in  the  lease,  it  is  usual  for  them  to 
enter  into  cross  covenants  to  indemnify  each  other,  which  will  ac- 
company the  deed,  in  which  case  it  is  like  the  following  precedent,  but 
the  object  may  be  effected  in  different  ways,  see  further  Covenants, 
Leases. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  W.  P.  of 

&c.  and  ors  of  the  first  pt  H.  A.  and  ors  of  the  second  pt  and 

Recital  of  lease.  I.  R.  of  &c.  of  the  third  pt     Whas  by  indre  of  lease  bearing 
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date  &c.  and  expssd  to  be  made  betn  I.  D.  of  the  first  pt  and  No.CLXXlv. 
the  sd  W.  P.  and  ors  of  the  second  pt     It  is  witnessed  that  for       Leasehold 
the  consons  thin  expssd  the  sd  I.  D.  did  demise  lease  set  and       Premises. 
to  farm  let  unto  the  sevl  psns  pties  thto  of  the  second  pt  their 
exs  and  ads    All  &c.   To  Have  and  to  Hold  the  same  unto  the 
sevl  psns  pties  thto  of  the  second  pt  and  their  exs  &c.  from  the 
day  of  then  last  past  for  the  term  of  yrs  and 

mths  wanting*  six  days  subjt  to  the  clear  yrly  rent  of  £ 
for  the  first  three  years  of  the  sd  term  and  the  clear  yrly  rent  of 
£  for  the  remr  of  the  sd  term  and  to  the  observance  and 

performance  of  the  covts  and  agrts  thin  contd  and  on  the  tenant 
and  lessee's  pt  to  be  pd  observed  and  perfmd  And  wlias  the  sd  Division  of  de- 
pieces  and  pels  of  Id  mentd  and  demised  by  the  indre  hnbefe  "'^'^  ^'  ^ 
recited  were  some  time  since  divided  into  thirty-six  lots  which  are 
laid  down  and  delineated  in  the  plan  or  ground  plot  thof  drawn 
in  the  margin  of  these  prests  and  a  messe  and  dwellg  house 
and  offices  have  been  erected  and  built  upon  each  of  the  lots  in 
the  sd  map  or  &c.  distinguished  by  the  numbers  And 

whas  the  sd  pieces  or  pels  of  Id  and  the  messe  &;c.  which  have 
been  so  erected  as  afd  are  now  vested  in  the  sd  W.  P.  &c.  for  the 
residue  of  the  sd  term  of  Upon  trust  for  the  sevl  psns  pties 

hto  of  the  second  pt  and  the  sd  I.  R.  as  they  the  sd  W.  P.  &c.  do 
hby  admit  and  acknge     And  whas  the  sevl  psns  pties  hto  of  the  Agreement  by 
second  pt  and  the  sd  I.  R.  lately  determined  to  make  a  partition  Hl.^l''^  part  so 
of  and  to  divide  in  sevlty  betn  themselves  the  sd  pieces  &c.  and  t?."iai^e  a  par- 

•'  ^  tUion. 

the  sd  messes  so  erected  and  built  as  afd  And  whas  such  par-  panitinn  made, 
tition  or  division  hath  accordly  been  made  by  and  betn  the  sd 
pties  and  it  hath  been  agrd  that  the  pieces  &:c.  of  Id  hnaftr  de- 
scribed and  also  assd  or  intended  so  to  be  with  their  appts  shall 
be  taken  and  occupied  by  and  assd  to  the  sd  I.  R.  as  and  for  his 
pt  and  share  in  sevlty  of  and  in  all  and  singr  the  sd  preses  sub- 
ject nevss  to  the  payment  of  £  as  a  proportionate  pt  of  the 
sd  rent  of  £  reserved  by  the  sd  indre  of  lease  hnbefe  recited 
and  to  the  observance  and  performance  of  the  covts  reservd  and 
contd  in  and  by  the  sd  indre  of  lease  and  on  the  tenant  or 
lessee's  pt  to  be  pd  observd  and  performd  Now  this  Indre  wit-  Xestatura. 
nesseth  that  in  pursuance  of  and  for  effectuating  the  sd  recited 
agrt  and  in  conson  of  10s.  of  &c.  to  each  of  them  the  pties  hto  of 
the  first  and  second  pts  pd  by  the  sd  I.  R.  the  rect  &c.  They  the 
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No.CLXXIV. 

Parts  of 
Leasehold 
Premises. 


Habendum. 


sd  LP.  (fcc.  accg  to  their  sevl  and  respive  estes  rights  and  ints 
in  the  pres  but  not  furr  or  orwise  and  at  the  request  and  by  the 
direction  of  the  sd  sevl  psns  pties  hto  of  the  second  pt  testified 
by  their  sevly  exting  these  prests  Have  and  each  and  evy  of 
them  Hath  bargd  &c.  And  by  &:c.  Do  and  Doth  bargain  &c. 
And  the  sd  sevl  psns  pties  hto  of  the  second  pt  according  to 
their  respive  estates  &:c.  Have  and  each  and  evy  of  them  Hath 
granted  bargd  &:c.  and  by  these  prests  Do  &c.  grant  &c.  unto 
the  sd  I.  R.  his  exs  ads  and  ass  All  those  sevl  lots  pieces  or  pels 
of  Id  and  preses  on  the  sd  plan  or  ground  plot  drawn  in  the 
margin  of  these  preses  distinguished  by  the  number  with  their 
and  evy  of  their  rights  members  and  appts  Aiid  all  ways  &c. 
And  all  the  estate  &c.  To  Have  and  to  Hold  the  sd  lots  &c. 
and  all  and  singr  or.  the  preses  hby  assd  or  intended  so  to  be 
and  evy  pt  and  pel  of  the  same  with  their  appts  unto  the  sd  I. 
R.  his  exs  ads  and  ass  from  thenceforth  for  and  during  all  the 
residue  and  remr  of  the  sd  term  of  &:c.  thin  now  to  come  and 
unexpired  Subjt  nevss  to  the  paymt  of  the  yrly  rent  of  £ 
as  a  proportionate  pt  of  the  sd  rent  of  £  reserved  by  the  sd 

indre  And  subjt  also  to  the  observance  and  performance  of  the 
Govts  and  agrts  in  the  sd  indre  of  lease  contd  and  which  on  the 
tenant  or  lessee's  pt  are  or  ought  to  be  from  thenceforth  observd 
and  performd  And  the  sd  sevl  psns  and  pties  hto  of  the  first 
pt  {covenant  that  they  have  done  no  act  to  incumber,  see  post. 
Covenants)  And  {like  covenant)  by  the  parties  of  the  second 
pt  And  the  sd  I.  R.  doth  hby  &c.  {covenant  to  pay  proportion 
of  rent  and  perform  the  covenants). 
In  witness,  see  ante,  No.  XLVI. 


No.  CLXXIV.— 2. 

Assignment  of  a  Legacy  to  a  Trustee  for  an  Infant  by  an  Oirddt 
of  the  Court  of  Chancery. 

Ohs.  As  to  the  stamp,  see  Pref.  sect.  4. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  {trustees 

under  a  marriage  settlement)  of  the  one  pt  and  {trustee)  a  trustee 

Recital  of  will,   named  for  and  in  behalf  of  {infant)  an  infant  of  the  or.  pt  Whas 


No. 
CLXXIV.— 2. 

legacy. 


Stamp. 
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(recite  the  will  of  I.  T.  wlibii  he  devised  and  bequeathed  his  este  No. 

CLXXIV  —2 
and  the  legacies  therein  charged)     And  whas  by  indre  bearing       Legacy. 

date  &c.  and  made  betn  (intended  husband)  therein  described  of  of  settlement, 
the  first  pt  (intended  wife)  of  &c.  spinster  and  a  legatee  under 
the  will  of  the  sd  I.T.  deed  of  the  second  pt  and  the  sd  (trustees) 
of  the  third  pt  In  conson  of  a  marre  then  intended  and  aftwds 
solemnized  betn  the  sd  (/.  H.)  and  the  sd  (7.  W.)  the  sd  (/.  W,) 
did  assign  imto  the  sd  (trustees)  the  sd  legacy  of  £  so  be- 
queathed to  her  by  the  will  of  the  sd  I.  T.  and  thby  directed  to 
be  raised  under  the  trusts  of  the  sd  term  of  yrs  To  Hold 

the  same  unto  the  (trustees)  their  exs  &c.  Upon  such  trusts  as 
are  therein  decld  concerning  the  same  for  the  bent  of  the  sd 
(legatee)  during  the  term  of  her  natural  life  and  after  her  dece 
for  the  bent  of  the  sd  (/.  H.)  and  by  the  now  reciting  indre  the 
sd  (trustees)  are  authorized  to  rece  the  sd  sum  of  £        and  to 
give  discharges  for  the  same     And  whas  (recite  Act  of  Parlia-  Oi ^.cioiV&x- 
ment  for  vesting  pt  of  the  estes  of  the  sd  I.  T.  deed  entailed  by 
his  will  in  trees  for  the  purpe  of  selling  the  same  and  paying  off 
incumbs  affecting  those  and  or.  estes)     And  whas  the  sd  (trustees  Of  salebytrus- 
in  the  Act  of  Parliament)  have  accordingly  sold  and  conveyed 
the  sd  manors  &c.  so  vested  in  them  by  the  sd  Act  In  Trust 
to  be  sold  as  afd  to  (purchase?^)  for  the  sum  of  £         being  the 
best  price  that  could  be  got  for  them  and  have  applied  the  monies 
arising  from  the  sale  thof  according  to  the  directions  of  the 
same  Act  as  far  as  the  same  would  extend     And  whas  the  sd  of  payment  in 
(trustees)  have  by  and  out  of  the  sd  purchase  money  or  sum  of  ^*'^*  °  ^^*'^^' 
£  pd  unto  the  sd  (trustees  under  the  settlement)  the  sum  of 

£  in  paymt  of  the  sd  legacy  or  sum  of  £  Upon 

the  trusts  affecting  the  same  by  virtue  of  the  sd  in  pt  recited 
indre  of  settlemt  the  remaining  pt  of  the  sd  sum  of  £  having 
been  exhausted  in  paying  the  sevl  sums  of  money  directed 
to  be  pd  thereout  by  the  sd  in  part  recited  Act  of  Parlt  And 
whas  the  sum  of  £  being  the  remaining  pt  of  the  sd  legacy 
or  sum  of  £  is  now  due  and  owing  to  the  sd  (trustees  under 
the  settlement)  but  all  int  for  the  same  hath  been  pd  up  to  the 

day  of  A7id  whas  the  sd  (legatee)  hath  departed  Death  of  le- 

this  life  in  the  yr  leaving  the  sd  (husband )  her  husband  ° 

and  the  sd  (infant)  an  infant  of  the  age  of  yrs  or  there- 

abouts her  only  child  her  surviving  who  by  virtue  of  or  under 
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No.  the  sd  recited  will  of  the  sd  I.  T.  deed  is  seised  of"  the  estes  thby 

CLXXIV 2 

Le'rac'y.    '   dcvised  for  an  este  in  tail  in  revn     And  whas  by  a  decree  or 

_  .  7  ~  order  of  the  Hioh  Ct  of  Chancery  made  and  pronounced  on  or 

Order  to  refer  ^  ''  '■  ._ 

to  master.  about  day  in  a  cause  then  and  tliere  depending  in 

which  the  sd  {infant)  by  {(jiiardian)  his  guardian  and  next  friend 
is  pltfF  and  C.  F.  and  ors.  are  defts  It  was  ordered  that  it  shd 
be  referred  to  {master)  one  of  the  Masters  of  the  sd  court  to  in- 
quire what  incumbs  affected  the  real  estes  devised  by  the  will  of 

Master's  report,  the  sd  I.  T.  deed  and  then  remaining  unsold  And  whas  the  sd 
Master  in  pursuance  of  the  last  recited  order  made  his  report  in 
the  sd  cause  bearing  date  &:c.  and  thby  certified  that  the  pltff's 
real  estes  Avere  inter  alia  subject  to  the  sum  of  £  the  residue 
of  the  sum  of  £  charged  upon  the  pltff's  este  by  the  will  of 
the  sd  I.  T.  deceased  in  favour  of  the  sd  {legatee)  late  the  wife 

Petition  of  in-  of  the  sd  {Tiushand)  And  whas  the  sd  {infant)  did  on  or  about 
the  day  of  present  his  petition  to  his  Honour  the 

Master  of  the  Rolls  statino-  that  the  sd  sum  was  due  to  the 
trustees  under  the  settlement  made  on  the  marre  of  the  sd  {Jius- 
hand)  with  the  sd  {legatee)  his  late  wife  but  that  all  int  thereon 
had  been  pd  out  of  the  rents  and  prfts  of  the  pltiff 's  sd  real  estes 
And  that  the  sd  {husband)  and  his  sd  trustees  had  called  for  the 
sd  sum  of  £  And  that  pursuant  to  a  decree  of  the  sd  Ct 

the  surplus  of  the  rents  of  the  pltff's  sd  real  este  had  been  from 
time  to  time  invested  in  the  purchase  of  Three  per  cent.  Bk  An- 
nuities And  that  there  was  standing  in  the  name  of  the  Ac- 
countant-General  of  the  Ct  In  Trust  in  the  sd  cause  to  the 
personal  este  acct  of  the  sd  pltff  the  infant  the  sum  of  £  in 
Three  per  cent.  Bk  Annties  And  in  cash  the  sum  of  £ 
which  Bk  mos  and  cash  constituted  pt  of  the  psnl  este  of  the  sd  \ 
pltff  And  that  the  petitioner  is  desirous  that  so  much  of  the  sd 
Bk  mos  as  shd  be  necessy  for  that  purpe  might  be  sold  and 
applied  in  paymt  of  the  sd  sum  of  £  And  that  the  mtge  or 
or.  secty  for  the  sd  sum  of  £  might  be  assigned  to  a  trustee 
In  Trust  and  for  the  bent  of  the  sd  petitioner  his  exs  and  ads 
and  that  it  might  be  decld  pt  of  the  sd  petitioner's  psnl  este 
the  petitioner  therefore  prayed  that  it  might  be  referred  to  the 
Master  to  take  an  acct  of  the  principal  money  due  on  the  sd 
mtge  or  charge  of  £  and  to  inquire  whether  it  would  be 

proper  and  for  the  bent  of  the  petitioner  that  what  shd  be  so 
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found  due  mii-ht  be  pd  off  and  discharged  by  the  sale  of  a  suf-  No. 

.  CLXXIV.— 2. 

ficient  pt  of  the  sd  Bk  Annties  for  that  purpe  and  that  the  sd      '"'legadi. 

Master  might  settle  a  proper  transfer  in  case  the  pties  differed 
about  the  same  of  the  sd  mtge  or  or.  secty  for  the  sd  sum  of 
£  unto  a  trustee  to  be  approved  by  the  sd  Master  who  was 
to  stand  possessed  thof  In  Trust  for  the  bent  of  the  sd  peti- 
tioner his  exs  and  ads  And  whets  by  an  order  made  in  the  last 
recited  cause  on  or  about  tho  day  of  (recite  order  in 

pursuance  of  the  jietition)     And  lu  has  {recite  the  Masters  ap-  Master's  ap- 
proval  of  the  sd  {trustee) )     A7id  whas  by  an  order  of  the  sd  Ct  trustee. 
{recite  the  order  directing  the  Accountant- General  to  pay  the  sd 

£         to  the  sd  {trustee))     And  whas  the  sd  Master  hath  ap-  Also  of  the 

1      />   1  o    1  t  n  t^  conveyance. 

proved  ot  these  prests  as  a  proper  assnmt  oi  the  sd  sum  or  x, 

and  int.  and  hath  signified  such  his  approbation  on  the  margin 

of  these  prests     Now  this  Indre  witnesseth  That  in  conson  of  Testatum, 

the  sum  of  £         &:c.  being  pt  of  the  psl  este  of  the  sd  {infant) 

intended  (a)  to  be  pd  forthwith  after  the  exon  of  these  prests  by 

the  Acct-Gen.  of  the  Ct  of  Chancery  to  the  sd  {trustees)  as  afd 

the  rect  of  which  sd  sum  of  £  is  intended  to  be  ackngd  by 

an  indorsement  upon  these  prests  They  the  sd  {trustees)  at  the 

request  and  with  the  approbation  of  the  sd  {husband)  testified 

&c.  And  in  pursuance  of  the  sd  recited  order  of  Chancery  as 

afd  Have  and  each  of  them  hath  bargained  sold  &c.  and  by 

these  prests  do  and  each  of  them  doth  bargain  sell  &c.  unto  the 

sd  {trustee)  his  exs  ads  and  ass  all  that  the  sd  sum  of  £ 

being  the  pt  remaining  unpd  of  the  sd  legacy  or  sum  of  £ 

bequeathed  to  the  sd  {legatee)  deed  late  wife  of  the  sd  {husband) 

in  and  by  the  hnbefe  in  pt  recited  wull  of  the  sd  I.  T.  deed  and 

by  the  same  will  directed  to  be  raised  under  the  trusts  of  the  sd 

term  of  yrs  thby  created  as  afd     And  all  int  due  or  to  grow  due 

upon  or  in  respect  of  the  sd  sum  of  £         And  all  the  right  title 

tmst  bent  claim  and  demand  whatsr  at  law  or  in  equity  of  them 

the  sd  {trustees)  and  each  of  them  into  and  out  of  the  same 

Togr  with  all  powers  remedies  and  means  requisite  and  necessy 

for  calling  in  suing  for  or  compelling  paymt  of  the  same     To  Habendum. 

Have  hold  rece  take  and  enjoy  the  sd  sum  of  £         and  int  and 


(o)  By  the  practice  of  the  Court  of  Chancery,  money  is  not  paid  until  the 
deed  is  executed. 
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No. 

CLXXIV.— 2. 

Legacy. 


No  act  to  in- 
cumber. 


preses  intended  to  be  hby  assd  unto  the  sd  (trustee)  his  exs  ads 
and  ass  In  Trust  nevss  for  the  sd  (infant)  his  exs  &c.  and  as  pt 
of  his  psl  este  And  each  of  them  the  sd  (trustees)  doth  hby  for 
himself  his  exs  and  ads  &c.  so  far  only  as  concerns  his  own  acts 
deeds  and  defts  covt  and  declare  with  and  to  the  said  (trustee) 
his  exs  ads  and  ass  that  they  the  sd  (trustees)  have  not  at  any 
time  hrtofe  made  done  or  committed  or  been  privy  to  any  act 
deed  matter  or  thing  whatsr  whby  or  by  reason  whof  the  sd 
sum  of  £  hby  intended  to  be  assd  or  any  pt  thof  is  can  shall 
or  may  be  affected  charged  relsd  or  incumbered  in  any  wise 
howsr     In  witness  &c.  see  ante,  No.  XLVI. 


No.  CLXXV. 

Monei), 
Stamp. 


Settlement  of 
wife's  property. 


Trusts  of  the 
settlement. 


Annuity  pur- 


No.  CLXXV. 

Assignment  of  Monies  hy  way  of  collateral  Security. 

Obs.  As  to  the  stamp,  see  Pref.  s.  4. 

This  Indre  kc.  see  ante,  No.  LXXXV.  Betn  (assignor)  of  &:c. 
of  the  one  pt  and  (assignees)  trustees  under  the  marriage  settle- 
ment of  the  sd  (assignor)  of  the  or.  pt  Whas  by  an  indre  bearg 
date  &c.  and  made  betn  the  sd  (assignor)  of  the  first  pt  (intended 
wife)  of  (fee.  spinster  of  the  second  pt  and  the  sd  (trustees)  of  the 
third  pt  being  a  settlement  kc.  (see  last  precedent)  after  reciting 
among  other  things  that  the  sd  (/.  W.)  was  possessed  of  or 
intitled  to  various  outstanding  debts  due  to  her  and  also  to 
a  tontine  annty  &c.  It  was  witnessed  That  the  sd  (/.  W.)  with 
the  privity  of  the  sd  (assignor)  assigned  unto  the  sd  (trustees) 
All  and  singr  the  debts  &c.  To  Hold  the  preses  unto  the  sd 
(trustees)  their  exs  &c.  Upon  Trust  after  the  solemnization  of 
the  sd  marre  to  pay  the  divds  &c.  to  such  psns  and  in  such 
manner  as  she  the  sd  (/.  W.)  shd  during  her  life  notwithstandg 
her  coverture  direct  or  appt  and  in  deft  of  apptment  to  pay  the 
same  into  the  hands  of  the  sd  (/.  W.)  for  her  separate  use  during 
her  life  and  after  her  dece  Upon  Trust  to  pay  all  such  divds  and 
int  to  the  sd  (assignor)  during  his  life  And  after  his  dece  In 
Trust  for  the  chn  of  the  sd  intended  marre  in  manner  thin  mentd 
And  whas  the  sd  marre  betn  the  sd  (assignor)  and  the  sd  (/.  W.) 
took  effect  soon  after  the  exon  of  the  sd  settlt  And  whas  by  an 
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indre  bearg  date  &c.  and  made  betn  {grantor)  therein  described    No.  CLXXV. 

of  the  first  pt  the  sd  (assignor)  of  the  second  pt  and  the  sd  ''^^' — 

(trustees)  of  the  third  pt  In  conson  of  the  sum  of  £  pd  by  th^  ^'.^.""sute 

the  sd  (trustees)  to  the  sd  (grantor)  he  the  sd  (grantor)  granted 
unto  the  sd  (assignor)  during  the  jt  natural  lives  of  the  sd 
(grantor)  and  the  sd  (assignor)  and  the  life  of  the  longest  liver 
of  them  one  annty  or  clear  yrly  sum  of  £  chagbe  upon  all 

the  messes  Ids  and  heredts  of  him  the  sd  (grantor)  situated  Sec. 
Subject  to  redemption  on  payment  of  the  sum  of  £  in 

manner  therein  mentd  which  annty  was  purchased  by  the  sd 
(assignor)  with  certain  of  the  monies  which  by  the  sd  settlemt 
were  assd  to  the  sd  (trustees)     And  whas  the  sd  (assignor)  by  Bond  given  by 
bond  or  &c.  in  writing  bearg  date  &c.  became  bound  to  the  sd     ^  assignor. 
(trustees)  for  the  paymt  of  £  lent  to  him  by  them  by  and 

out  of  the  sd  trust  este  and  which  sd  sum  is  still  due  and  owing 
to  the  sd  (trustees)  by  the  sd  (assignor)     And  whas  the  sd  M.  Death  of  wife. 
(assignor  s  wife)  departed  this  life  leaving  the  sd  (assignor)  her 
husband  and  two  chn  namely  E.  G.  of  the  age  of  &c.  and  W.  G. 
of  the  age  of  &c.  or  thereabouts  her  surviving  and  upon  the  dece 
of  the  sd  (wife)  the  sd  (assignor)  became  intitled  to  rece  for  his 
Hfe  the  sd  int  divds  &c.     And  whas  the  sd   (assignor)  hath 
received  from  the  sd  (grantor)  in  redemption  of  his  afd  annty 
the  sd  sum  of  £         for  which  the  sd  (assignor)  became  account- 
able to  the  sd  (trustees)  as  the  trustees  of  the  sd  settlmt    And  Warrant  of 
whas  the  sd  (assignor)  hath  agrd  to  secure  the  paymt  to  the  sd  ^  °™^y* 
(trustees)  of  the  sd  sum  of  £        And  in  pt  performance  of  his 
agrt  hath  by  his  warrant  of  atty  bearg  date  &c.  authorized  cer- 
tain atties  of  her  Maj.  Ct  of        at  Westr  to  confess  judgment 
agst  him  in  or  as  of         term  last         term  next  or  some  sub- 
sequent term  at  the  suit  of  the  sd  trees  for  the  sum  of  £ 
JlVov)  this  Indre  Witnesseth  That  in  pursuance  and  furr  perform- 
ance of  the  sd  agrt  he  the  sd  (assignor)  for  himself  his  hrs  &c. 
doth  covt  promise  and  agree  to  and  with  the  sd  (trustees)  their  Covenant  to 
exs  &c.  in  manner  following  that  is  to  say  That  he  the  sd  ^*^* 
(assignor)  shall  and  will  well  and  truly  pay  or  cause  &c.  unto 
the  sd  (trustees)  or  the  survor  of  them  or  the  exs  &c.  of  such 
survor  the  sd  sum  of  £  at  or  upon  the         day  of        witht 

any  deduction  or  abatement  whatsr    And  the  sd  (assignor)  doth 

hby  expressly  direct  autliorize  and  empower  the  sd  (trustees)  or  Power  of  at- 

torney. 
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No.  CLXXV 
Money. 


Trustees  not  to 
be  answerable. 


Assignor  not  to 
receive  trust 
estate. 


Indemnity  to 
trustees. 


ASSIGNMENTfS. 

the  survor  Sec.  to  rece  the  sd  sums  of  £  and  £  and  also 
all  int  divds  and  annual  or  or.  proceeds  of  the  befe  mentd  trusts 
stocks  funds  and  secties  comprised  in  and  subject  to  the  trusts 
of  the  before  recited  indre  of  settlt  and  to  which  he  the  sd 
{assignor)  is  intitled  for  his  life  and  from  time  to  time  when  and 
as  the  same  shall  be  reed  after  full  paymt  and  discharge  of  all 
costs  chas  and  exps  incurred  and  to  be  incurred  in  and  about 
the  exon  of  the  afd  trusts  to  lay  out  or  invest  the  residue  thof  in 
the  names  of  the  sd  {trustees)  or  the  trustees  or  the  trustee  for 
the  time  being  at  int  until  the  same  shall  amount  to  the  sd  sum 
of  £  or  so  much  thof  as  he  the  sd  {assignor)  shall  contrary 

to  his  afd  covt  fail  to  make  up  and  pay  as  hnbefe  mentd  Pro- 
vided that  nothing  herein  contd  shall  oblige  or  require  the  sd 
{trustees)  their  exs  &c.  to  sue  or  even  apply  for  the  paymt  of  the 
sd  sum  of  £  or  any  pt  thof  nor  shall  they  the  sd  {trustees) 

or  any  or  either  of  them  be  in  any  wise  answe  for  any  more 
money  or  mos  than  they  shall  resply  actually  rece  And  the  sd 
{assignor)  for  himself  his  exs  and  ads  doth  hby  covt  promise  and 
agree  with  and  to  the  sd  {trustees)  or  the  survor  &c.  that  he  the 
sd  {assignor)  shall  not  nor  will  at  any  time  or  times  hraftr  take 
rece  rele  or  discharge  any  pt  of  the  sd  trust  mos  and  preses 
witht  the  consent  in  writing  of  the  sd  {trustees)  first  had  and 
obtained  for  that  purpe  And  that  he  the  sd  {assignor)  shall 
and  will  from  time  to  time  and  at  all  times  make  do  and  exte 
and  suffer  or  cause  to  be  made  &:c.  all  and  evy  such  furr  and  or. 
Iful  acts  deeds  assts  and  assurs  in  the  law  whatsr  for  the  furr 
better  more  perfectly  and  satisfactorily  assuring  the  sd  sum  or 
sums  int  divds  and  preses  unto  the  sd  {trustees)  or  the  survor  &c. 
and  for  the  furr  and  more  effectually  enabling  them  to  recover 
rece  and  dispose  of  the  same  In  Trust  as  afd  in  such  manner 
and  form  as  by  the  sd  {trustees)  their  exs  &c.  or  their  counsel 
learned  in  the  law  shall  be  reasy  devised  advised  or  required 
And  furr  that  the  sd  {assignor)  his  exs  &c.  shall  and  will  from 
time  to  time  and  at  all  times  hraftr  well  and  sufficiently  save 
defend  keep  harmless  and  indemnified  them  the  sd  {trustees) 
each  and  evy  of  them  and  each  and  evy  of  their  exs  &c.  and 
each  and  evy  of  their  goods  chattels  Ids  tents  and  heredts  of 
from  and  agst  all  costs  losses  dams  and  exps  which  they  or 
either  of  them  shall  or  may  suffer  sustain  or  be  put  unto  for  or 


ASSIGNMENTS. 


381 


by  reason  or  means  of  their  or  either  of  their  acts  in  or  about    No.  CLXXV 

the  exon  of  the  trusts  of  the  sd  in  pt  recited  indre  of  settlt  or  of "-^ — 

having  permitted  or  suffered  any  pt  of  the  sd  trust  este  to  be 
reed  by  the  sd  {assignor)  contrary  to  the  strict  meaning  of  the 
sd  trusts  or  of  any  sums  of  money  being  due  or  owing  by  him 
the  sd  (assignor)  to  the  sd  trust  este  or  orwise  in  relation  thereto 
or  to  the  trusts  created  by  the  sd  in  pt  recited  indre  of  settlt 
And  lastly  that  he  the  sd  {assignor)  his  hrs  exs  or  ads  shall  and 
will  within  six  mths  after  each  of  the  sd  two  sons  E.  and  W.  of 
the  sd  {assignor)  shall  attain  his  age  of  21  procure  from  him 
and  deliver  to  the  sd  {trustees)  or  the  survivor  of  them  &;c.  a  full 
and  complete  rele  and  indemnity  in  respect  of  the  sd  trust 
preses  and  his  claims  under  the  sd  settlt  Provided  that  nothing 
therein  contd  shall  extend  to  injure  or  affect  the  ints  of  the  sd 
E.  and  W.  or  either  of  them  in  and  to  such  pts  of  the  sd  trust 
funds  as  shall  then  actually  remain  vested  in  the  sd  {trees)  or 
&c.  Andfurr  it  is  hby  expressly  decld  and  agrd  by  and  betn 
the  sd  pties  that  they  the  sd  {trustees)  and  the  survor  of  them 
&c.  shall  and  will  stand  possessed  of  and  interested  in  the  stocks 
and  secties  to  be  purchased  with  the  sd  sum  of  £  hnbefe 

covtd  to  be  pd  by  the  sd  {assignor)  as  afd  or  in  deft  of  such 
paymt  in  the  int  divds  and  annual  proceeds  hnbefe  directed  to 
be  reed  upon  such  and  the  same  trusts  and  subject  to  such  and 
the  same  powers  provos  declons  and  apptmts  as  the  same  are  or 
ought  to  be  subject  or  liable  to  under  or  by  virtue  of  the  sd  in 
pt  recited  indre  of  settlt     In  ivitness  kc.  see  ante,  No.  XLVI. 


No.  CLXXVI.  No.CLXXVi. 

Assignment  of  a  Sum  of  Money  hy  way  of  Security  for  the 
Payment  of  another  Sum. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  {assignor) 
of  &c.  of  the  one  pt  and  {assignee)  of  kc.  of  the  or.  pt     Whas  by  Recital?, 
indre  &:c.  {recite  settlement  giving  power  of  appointment  to  hus- 
band and  icife)     And  whas  {recite  appointment  of  Sfc  hy  the 
husband  at  his  dece  to  the  assignor  his  son)     Now  this  Indre  Ttsiatum. 
wltnesseth  That  in  conson  of  £         to  the  sd  {assignor)  well  and 
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No.  CLXXVI, 
Monei/. 


Habendum. 


Proviso  to 
make  assign- 
ment void. 


Covenant  to 
pay. 


No  act  to  in- 
cumber. 

Good  right  to 
assign. 


Further  as- 
surance. 


Power  of  sale. 


truly  pd  by  the  sd  (assignee)  the  rect  &c.  He  the  sd  (assignor) 
Hath  granted  bargained  &c.  and  by  &c.  doth  grant  &c.  unto  the 
sd  (assignee)  his  exs  &c.  All  that  the  sum  of  £  so  given  and 
appted  unto  the  sd  (assignor)  as  hnbefe  raentd  and  all  the  este 
right  title  int  property  possibility  claim  and  demand  whatsr  both 
at  law  and  in  equity  or  orwise  howsr  of  him  the  sd  (assignor)  of 
in  to  out  of  or  upon  the  preses  hby  assd  or  any  pt  thof  resply 
with  full  power  and  authy  to  and  for  the  sd  (assignee)  his  exs 
ads  and  ass  &c.  (see  Assignment  of  a  Debt)  To  Have  &c.  the 
sd  sum  of  £  and  all  and  singr  or.  the  preses  hby  assd  unto 

the  sd  (assignee)  his  exs  &c.  to  and  for  his  and  their  own  use 
Subject  nevss  to  the  proviso  or  condon  hnaftr  mentd  Provided 
always  That  if  the  sd  (asignor)  his  exs  or  ads  do  and  shall  pay 
unto  the  sd  (assignee)  his  exs  &c.  the  sum  of  £  with  int  for 

the  same  of  £  per  cent,  at  or  before  the  end  of  twelve  cal 

ninths  fi'om  the  date  hereof  Then  these  prests  shall  be  void 
And  the  sd  (assignor)  for  himself  his  exs  and  ads  doth  hby  covt 
&e.  with  the  sd  (assignee)  his  exs  ads  and  ass  in  manner  follow- 
ing that  is  to  say  That  he  the  sd  (assignor)  his  exs  or  ads  shall 
and  will  pay  unto  the  sd  (assignee)  his  exs  ads  and  ass  the  sd 
sum  of  £  with  int  after  the  rate  afd  at  or  before  the  end  of 

twelve  cal  mths  from  the  date  hereof  And  also  that  he  the  sd 
(assignor)  hath  not  done  &c.  any  act  to  incumber  (see  Assign- 
ment of  Bill  of  Sale)  J. nc?  that  he  hath  in  himself  good  right 
and  ftdl  power  to  assign  the  sd  sum  and  the  preses  hby  assd  or 
intended  so  to  be  unto  the  sd  (assignee)  his  exs  ads  and  ass  in 
manner  afd  Andfurr  That  he  the  sd  (assignor)  his  exs  and  ads 
and  all  or.  psns  claiming  or  to  claim  any  right  title  or  int  of  and 
in  the  sd  sum  of  £  or  any  pt  thof  by  from  or  under  or  in 

trust  for  him  the  sd  (assignor)  his  exs  and  ads  shall  and  will  at 
all  times  hraftr  upon  evy  request  of  the  sd  (assignee)  his  exs  ads 
and  ass  but  at  the  costs  and  chas  of  the  sd  (assignor)  his  exs 
and  ads  do  make  and  exte  all  such  furr  assnments  and  assurs 
for  more  perfectly  and  absolutely  assigning  and  assuring  the  sd 
sum  of  £  unto  the  sd  (assignee)  his  exs  ads  and  ass  as  by  || 

him  and  them  or  his  or  their  counsel  in  the  law  shall  be  advised 
and  required  Provided  aliuags  and  it  is  hby  decld  and  agi'd 
that  if  deft  be  made  in  payment  of  the  sd  sum  of  £  and  int 

hby  secured  or  any  pt  thof  resply  contrary  to  the  true  intent  and 
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meaning  of  these  prests  it  shall  be  Iful  for  the  sd  (assignee)  his  No.  CLXXVI. 

exs  ads  or  ass  absolutely  to  sell  and  dispose  of  the  sd  sum  of -^ — 

£  and  preses  hby  assd  freed  from  the  provo  for  redemption 

hnbefe  contd  and  all  or.  equity  of  redemption  whatsr  by  public 
auction  or  private  contract  altogr  or  in  pels  and  generally  in 
such  manner  as  he  the  sd  (assignee)  his  exs  &c.  shall  think 
proper  And  to  assign  and  assure  the  sd  sum  and  preses  or  any 
pt  or  pts  thof  when  sold  unto  the  purchaser  or  purchasers  thof 
as  he  or  they  shall  appt  And  to  rece  the  purchase  money  for 
the  same  and  thereout  in  the  first  place  to  pay  the  costs  of  such 
sale  or  sales  and  all  or.  costs  incident  thereto  and  in  the  next 
place  to  satisfy  the  sd  sum  of  £  and  int  hby  secured  or  such 
pt  thof  as  shall  then  remain  due  And  lastly  after  the  payments 
afd  to  pay  over  the  ultimate  residue  to  the  sd  (assignor)  his  exs 
ads  or  ass  Provided  also  and  it  is  hby  furr  decld  that  any  rect 
or  rects  which  shall  be  given  by  the  sd  (assignee)  his  exs  ads  and 
ass  for  any  mos  received  under  the  power  afd  shall  be  a  legal 
and  sufficient  discharge  or  legal  and  sufficient  discharges  to  the 
)sn  or  psns  paying  the  same  and  fully  release  the  sd  psn  or  psns 
resply  from  all  obligation  of  seeing  to  the  application  of  the  sd 
money  and  from  all  liability  by  reason  of  the  misapplication  or 
nonapplication  thof  or  any  pt  thof  And  that  the  purchaser  or 
purchasers  shall  not  be  obliged  to  inquire  whether  deft  shall 
have  been  made  in  paymt  of  the  sd  sum  of  £  and  nit  or  any 
3t  thof  contrary  to  the  provo  or  covt  hnbefe  contd  but  that  the 
production  of  these  prests  to  such  purchaser  or  purchasers  after 
the  time  hnbefe  limited  for  the  paymt  of  the  sd  principal  sum 
and  int  hby  secured  witht  any  memorandum  of  paymt  of  the 
same  indorsed  thereon  and  signed  by  the  sd  (assignee)  his  exs 
ads  or  ass  shall  be  conclusive  evidence  of  the  nonpaymt  thof 
and  of  the  right  of  the  sd  (assignee)  his  exs  ads  or  ass  to  exte 
the  power  hnbefe  given     In  witness  &c.  see  ante,  No.  XLVI. 


Assignment  of  a  Mortgage,  see  post,  Mortgages. 
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Mortgage.  Assignment  of  a  Mortgage  Term,  and  the  Money  due  thereon^ 
subject  to  the  Trust  to  be  declared  by  a  Marriage  Settlement^ 
see  post,  Settlements. 


N0.CLXXVII.  No.  CLXXVII. 

Mortgage. 

Assignment  of  a  Mortgage  from  the  Executors  of  a  Mortgagee 
to  a  Person  advancing  ijie  Money  where  the  Mortgagor  is  not 
a  Party. 

Concurrence  of        Obs.  1.  An  assignment  of  a  mortgage  is  in  reality  the  assignment 

mortgagor  why    ^^  ^  del^t,  that  debt  beincc  collaterally  secured  by  a  charge  upon  a  real 
necessary.  '  »  -  j  b      i 

estate,  Mattliens  v.  Walwyn,  4  Ves.  118.  A  mortgagee  may  assign 
without  the  mortgagor  being  a  party,  Newport's  Case,  Skinn.  483 ; 
but  the  safer  course  is,  that  the  mortgagor  should  join  in  the  transfer. 
If  an  assignee  pay  arrears  of  interest  it  will  not  be  considered  prin- 
cipal, and  bear  interest,  unless  tlie  mortgagor  concur  in  the  assign- 
ment, E.  of  Macclesfield  v.  Fittou,  1  Vcrn.  169;  Smith  v.  Pemhertony 
1  Ch.  Cas.  Q^',  Ackenhurst  v.  James,  3  Atk.  271. 

2.  By  the  3  G.  4,  c.  117,  amending  the  55  G.  3,  c.  184,  any  trans- 
fer, assignment,  or  reconveyance  of  any  mortgage  or  other  secui'ity, 
provided  no  further  sum  of  money  be  added  to  the  principal  money 
or  stock  already  secured,  is  chargeable  only  with  the  usual  deed  stamp 
of  1/.  16s.  and  tlie  farther  progressive  duty  of  1/.  5s.  As  to  the 
assio-nment  of  mortgao^es,  see  further  Mortgages. 

27iis  Indre  made  &:c.  see  ante,  No.  LXXXV.  Betn  {assignors) 
executors  of  A.  B.  late  of  &c.  deceased  of  the  one  pt  and  {assign 
nee)  of  &c.  of  the  or.  pt  Whas  by  an  indre  of  assignment  bearing 
date  the  day  of  and  made  betn  {mortgagor)  therein 

described  of  the  one  pt  and  the  sd  A.  B.  deed  of  the  or.  pt  It 
is  witnessed  that  in  conson  of  the  sum  of  £  to  him  the  sd 

{mortgagor)  pd  by  the  sd  A.  B.  he  the  sd  {mortgagor)  did  grant 
and  demise  unto  the  sd  A.  B.  his  exs  &c.  inter  alia  All  those  the 
messes  &:c.  {parcels)  To  Hold  the  same  unto  the  sd  A.  B.  his 
exs  &c.  from  tlie  day  of  then  last  past  for  the  term 

of  yrs  under  the  yrly  rent  of  a  peppercorn  Subject  nevss  to 
a  provo  therein  contd  for  redemption  upon  paymt  by  the  sd 
{mortgagor)  to  the  sd  A.  B.  of  the  sum  of  £  and  int  on  the 
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days  and  times  and  in  manner  therein  mentd  And  whas  {recite  x\o.CLXXVli. 
bond  given  by  mortgagor)  And  whas  the  sd  principal  sum  of  _  JL^';'g''5/j__ 
£  is  still  due  and  owing  unto  them  the  sd  (assignors)  as  exs  ^^lof'gage 

afd  upon  or  by  virtue  of  the  sd  recited  secties  with  an  arrear  of  rpa^d.'"" 
int  amounting  to  the  sum  of  £  And  luhas  the  sd  exs  having 

occasion  for  the  sd  principal  money  and  int  due  to  them  as  afd 
the  sd  (assignee)  hath  at  their  request  agrd  to  pay  them  the  sum 
of  £  upon  having  an  assignment  of  the  sd  principal  sum  of 
£  and  int  due  and  to  grow  due  thereon  and  of  the  sd  mtgd 
heredts  in  manner  hnaftr  mentd  Noic  this  Indre  loitnesseth  Testatum. 
That  in  pursuance  of  the  sd  in  j)!  recited  agrmt  and  in  conson 
of  the  sum  of  £  of  &c.  by  the  sd  (assignee)  to  the  sd  (assig- 

nors) as  exs  as  afd  in  hand  well  and  truly  pd  at  or  before  the 
sealing  and  delivery  of  these  prests  in  full  of  all  principal  money 
and  int  now  due  and  owing  to  them  as  exs  as  afd  upon  or  by 
virtue  of  the  sd  secties  the  rect  wliof  they  the  sd  (assignors)  and 
each  of  them  do  and  doth  hby  acknge  and  of  and  from  the  same 
and  evy  pt  thof  do  and  doth  acquit  rele  and  discharge  the  sd 
(assignor)  his  hrs  exs  ads  and  ass  for  ever  They  the  sd  (assig- 
nors) Have  bargained  and  assigned  All  that  the  sd  principal  sum 
of  £  so  due  and  owing  to  them  as  exs  as  afd  and  secured 

by  the  hnbefe  in  pt  recited  indre  of  demise  and  bond  And  all 
future  and  or.  sums  of  money  which  from  henceforth  shall  or 
may  grow  due  by  way  of  int  for  or  on  account  of  the  sd  prin- 
cipal sum  of  £  And  also  the  sd  messes  and  tents  Ids  heredts 
and  or.  the  preses  comprised  in  the  sd  in  pt  recited  indre  of 
demise  and  the  term  of  yrs  thby  created  or  granted  as  afd 

with  their  and  evy  of  their  rights  and  appts  And  all  the  este 
nght  title  int  term  and  terms  of  yrs  to  come  and  unexpired  pro- 
perty claim  and  demand  whatsr  of  them  the  sd  (assigrwrs)  as  exs  ' 
is  afd  of  into  or  out  of  the  same  preses  or  any  pt  thof  and  of  into 
ind  out  of  the  sd  principal  mos  and  int  now  due  and  owing  on 
he  sd  recited  mtge  To  Have  and  to  Hold  rece  and  take  the  sd  Habendum. 
^rmcipal  sum  of  £  and  int  and  all  and  singr  or.  the  preses 

iby  assd  and  evy  pt  thof  unto  the  sd  (assignee)  his  exs  &c.  and 
or  his  and  their  own  proper  mos  secties  and  effects  absolutely 
Andhv  the  more  effectually  enabling  the  sd  (assignee)  his  exs  Power  of  at- 
^c.  to  recover  and  rece  the  sd  principal  mos  and  int  and  to  have  '°'""'^'- 
md  take  the  bent  of  the  sevl  secties  for  the  same  They  the  sd 

VOL.  I. 
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No.CLXXVlI.  (assig)wrs)  Have  and  each  of  them  Hath  made  apptd  and  con- 

*"  ^''^^'      stituted  the  sd  {assignee)  his  exs  kc.  their  true  and  Iful  atty  and 

atties  to  ask  demand  sue  for  recover  and  rece  from  the  sd  (jnort- 
gagor)  liis  hrs  exs  ads  or  ass  or  any  or.  psn  or  psns  Uable  to  pay 
the  sd  sum  of  £  and  int  and  to  commence  and  prosecute  any 
action  suit  or  or.  proceeding  either  at  law  or  in  equity  for  the 
recoveiy  of  the  same  And  also  to  settle  and  adjust  all  accts 
matters  and  things  relative  to  the  same  And  on  rect  of  the 
principal  mos  or  any  pt  thof  to  give  sufficient  rects  and  dischas 
and  to  make  do  and  exte  all  or  any  or.  act  matter  or  thing  for 
recovering  and  receiving  the  sd  principal  sum  of  £  and  int 

And  they  do  liby  resply  give  and  grant  unto  the  sd  {assignee) 
his  exs  ads  and  ass  the  full  and  whole  power  and  authty  of  them 
the  sd  {assignors)  and  each  of  them  in  and  about  the  preses 
And  do  hby  resply  undertake  to  ratify  and  confirm  and  allow 
to  be  valid  and  sufficiently  effectual  and  available  to  all  intents 
and  purps  all  and  whatsr  the  sd  {assignee)  his  exs  &c.  shall  Ifully 
No  act  to  in-  do  in  and  about  the  preses  Aiid  the  sd  {assignors)  and  each  of 
them  for  himself  his  exs  &c.  do  and  doth  hby  &c.  covenant  that 
the  executors  have  done  no  act  kc.  whby  the  sd  principal  sum 
&c.  is  &c.  received  released  discharged  or  incumbered  See  ante, 
No.  CLIX.  Assignment  of  a  Debt.     In  witness  &c. 


ASSIGNMENTS  OF  PATENTS. 

1.  Law  of  Patents.  I   3,  Stamp. 

2.  Covenants  in  Assignments,  J 

Law  of  patents.  Sect.  1.  By  the  21  Jac.  1,  against  monopolies,  a  power  is  reserved 
to  the  crown,  in  sect.  6,  of  granting  a  royal  patent  of  privilege  to  the 
true  and  first  inventor  of  any  new  manufacture,  for  the  sole  working 
or  making  such  manufacture  for  the  space  of  fourteen  years,  by  virtue 
whereof  a  property  becomes  vested  in  the  patentee,  which  passes  to 
his  executors,  and  is  assignable  as  any  other  personal  chattel,  except 
that,  by  one  clause  of  the  statute,  no  assignment  of  a  patent  can  be 
made  to  more  than  five  persons,  but  see  Dig.  p.  iii.  tit.  Patents. 
Covenants  in  ^'  ^^  ^^  assignment  of  this  nature,  the  covenants  must  be  so  qua- 

assignments.       Hfied  by  the  usual  words,  "  notwithstanding  any  thing  by  him  done 


ASSIGNMENTS. 

to  the  contravy,"  as  to  restrict  tliem  to  the  acts  of  the  assignor.     This         Paient. 
is  of  particular  importance  wliere  the  vendor  is  himself  an  assignee. 
It  has  been  held,  that  a  covenant  in  such  an  assignment  for  absolute 
right  to  convey,  is  not  restrained  by  the  other  parts  of  the  deed, 
He.-ise  V.  Stevenson,  3  B.  &  P.  565. 
3.  As  to  the  stamp,  see  ante,  Assignments,  Pref.  sect.  4.  Stamp. 
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CLXXVIII. 

Assignment  of  a  Patent.  Patent. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  {assignor)  Recital  of  letters 
of  kc.  of  the  one  pt  and  {assignee)  of  &c.  of  the  or.  pt  Whas  ^ 
by  certain  letters  patent  bearing  date  the  &c.  her  present  Maj. 
Did  give  and  grant  unto  M.  K.  his  exs  ads  and  ass  the  sole 
privilege  of  making  paper  from  straw  &:c.  for  the  term  of  14  yrs 
and  for  the  respive  places  in  the  sd  letters  patent  with  a  pro- 
hibition to  all  psns  whatsr  other  than  the  sd  M.  K.  his  agents 
and  ass  to  use  the  sd  invention  as  in  and  by  the  sd  letters  patent 
inrolled  in  the  High  Ct  of  Chancery  will  more  fully  appear 
And  lohas  by  indre  of  assnmt  bearing  date  the  day  of  Assignment  to 

and  made  betn  the  sd  M.  K.  of  the  one  pt  and  the  sd  '^^^'S""'"' 
{assignor)  of  the  or.  pt  For  the  consons  therein  mentd  the  sd 
M.  K,  did  gTant  unto  the  sd  {assignor)  certain  pts  or  shares  of 
and  in  the  sd  letters  patent  To  Hold  to  him  the  sd  {assignor) 
his  exs  &:c.  for  and  during  the  then  residue  of  the  sd  term  of  14 
yrs  And  whas  the  sd  {assignee)  hath  contracted  with  the  sd  Contract  for 
{assignor)  for  the  sale  to  him  of  shares  in  the  sd  letters  '  " 

patent  for  the  price  or  sum  of  £  JVoio  this  Indre  witnesseth 

That  for  and  in  conson  of  the  sd  sum  of  £  to  the  sd 

{assignor)  in  hand  kc.  pd  by  the  sd  {assignee)  at  &c.  the  rect 
i'c.  He  the  sd  {assignor)  Hath  granted  &c.  and  by  &c.  Doth 
grant  &c.  unto  the  sd  {assignee)  All  those  the  pts  or  shares  of 
and  in  the  sd  letters  patent  And  all  the  right  title  and  int  of 
him  the  sd  {assignor)  of  in  and  to  the  sd  pts  or  shares 

of  and  in  the  sd  letters  patent  To  Have  and  to  Hold  the  sd 
j4s  and  shares  of  and  in  the  sd  letters  patent  with  all  bent  and 
idvantage  to  arise  therefrom  unto  the  sd  {assignee)  his  exs  &c. 

cc2 
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No.  ill  as  full  ample  and  beneficial  a  manner  as  he  the  sd  {assignor) 

Patent.  '  ^y  virtue  of  the  sd  letters  patent  and  the  sd  in  pt  recited  indre 
^^  assignment  might  have  had  or  held  the  same  if  these  prests 
had  not  been  made  for  and  during  all  the  rest  and  residue  of 
the  sd  term  of  14  yrs  And  the  sd  (assignor)  doth  hby  for  him- 
self his  exs  &c.  covt  &c.  with  the  sd  {assignee)  in  manner  folio wg 

Good  liglit  to  that  is  to  say  That  for  and  notwithstanding  (a)  any  act  matter 
""  '      or  thing  to  the  contrary  by  him  done  or  suffered  he  the  sd  (a«- 

signor)  hath  good  right  full  power  and  absolute  authty  to  assign 
and  convey  the  sd  pts  or  shares  of  and  in  the  sd  letters 

patent  And  that  he  hath  not  by  any  means  directly  or  indirectly 
forfeited  any  right  which  he  ever  had  or  might  have  had  to  the 

Quiet  enjoy-  sd  pts  or  shares  A7id  that  he  the  sd  {assignee)  his  exs  &c.  shall 
and  may  by  virtue  of  these  prests  have  rece  and  take  all  the 
profts  and  advantages  whatsr  that  shall  or  may  arise  from  the 
same  pts  or  shares  witht  any  let  hindrance  denial  or  interruption 

Further  as-  from  the  sd  {assignor)  his  exs  ads  and  ass  And  that  he  the  sd 
{assignor)  his  exs  and  ads  shall  and  will  do  &;c.  all  and  evy  or. 
act  &c.  for  assigning  &;c.  the  sd  pts  &c.  unto  the  sd  {assignee) 
his  &c.     In  witness  &c.  see  ante,  No.  XLVI. 


nient. 


surance. 


ASSIGNMENT  OF  PEWS. 

2.  How  defended , 


1.   "Right  to  Peua  hi/  Preuription  or 
Fucully. 


Right  to  pews         Sect.  1.  The  right  to  sit  in  a  particular  pew  in  a  church  arises 

by  prescription        •  t        r-  •      •  ^  />  /•       i 

or  (acuity.  either  irom  prescription,  as  appendant  to  a  messuage,  or  irom  a  laculty 

or  grant  from  the  ordinary,  for  he  has  the  disposition  of  all  pews 
which  are  not  claimed  by  prescription,  Gibs.  Cod.  221.  No  title 
can  be  good  to  a  pew,  either  upon  prescription  or  upon  any  new  grant 
from  the  oi'dinaiy,  to  a  man  and  his  heirs,  for  the  pew  will  always 
go  with  the  house  to  him  that  inhabits  it,  1  Burn's  Ecc.  Law,  360, 
Stocks  V.  Booth,  1  T.  R.  432.  By  the  general  law  of  common  right, 
all  pews  belong  to  the  parishioners  at  large,  but  the  distribution  of 
seats  among  them  rests  with  the  ordinary,  whose  officers,  the  cluirch- 


(«)  See  Sect.  2. 
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wardens,  must  pluce  tJic  pai'isliioners  accoi'diiig  to  their  rank  and  Pews. 

station,  but  subject  to  the  approbation  of  the  ordinary.  The  incum- 
bent has  no  authority  in  seating  and  arraying  liis  parishioners,  except 
as  a  member  of  the  vestry,  nor  are  the  cliurchwardens  bound  to  follow 
the  directions  of  the  vestry,  Pettman  v.  Bridfjer,  1  Phill.  322. 
Persons  having  pews  appurtenant  to  their  houses  cannot  let  them 
to  non-resident  persons,  and  thus  by  contract  defeat  the  general  right 
of  the  parish,  Walter  v.  Garner,  1  Hagg.  317—319. 

2.  In  an  action  against  the  ordinary,  the  plaintiff  must  allege  and  How  tlefenJed. 
prove  repairs  of  the  pew.  If  any  repairs  have  been  required  within 
memory,  they  must  be  proved  to  have  been  made  at  the  expence  of 
the  party  setting  up  a  prescriptive  right.  Mere  occupancy  does  not 
annex  pews  to  particular  houses,  1  Wils.  326.  A  possessoey  right 
is  not  good  against  the  churchwardens  and  the  ordinary,  but  is  suffi- 
cient to  maintain  a  suit  against  a  mere  disturber,  Petiinan  v.  Dridfjer, 
lib,  sup. 


No.  CLXXIX.  No.  CLXXix. 

Assignment  of  a  Pew.  ^"'^' 

This  Indre  &c.  see  ante,  No.  LXXXV.  Betn.  {assignor)  of  Testatum. 
&c.  of  the  one  pt  and  (assignee)  of  &c.  of  the  or.  pt     Witnesseth 
That  for  and  in  conson  of  the  sum  of  £  to  &c.  by  &c. 

He  the  sd  (assignor)  Hath  bargd  sold  assd  and  by  &c.  Doth 
bargain  &c.  unto  the  sd  (assignee)  his  exs  &c.  All  that  pew 
situate  &;c.  and  numbered         as  heretofore  was  occupied  by  the 
sd  (assignor)  and  his  family  And  all  the  este  &c.   To  Have  &c.  iiiibendum. 
the  sd  pew  and  all  or.  the  preses  hby  assd  or  intended  so  to  be 
J'o  the  intent  that  the  sd  (assignee)  and  his  family  shall  and  may 
from  henceforth  at  all  times  hraftr  peaceably  and  quietly  enter 
into  have  use  and  occupy  the  sd  pew  for  all  such  uses  and  purps 
as  are  customary  in  attending  divine  service     And  the  sd  (as-  Covenants  from 
signor)  doth  for  himself  &c.  covt  &c.  that  it  shall  and  may  be  '^^l"^  enjoyinent 
Iful  for  the  sd  (assignee)  peaceably  and  quietly  to  hold  and  enjoy  '^'^' 
the  sd  pew  hby  assd  or  intended  so  to  be  witht  the  let  hindrance 
or  disturbance  of  the  sd  (assignor)  or  his  family  or  his  or  their 
hrs  exs  ads  or  ass  or  any  psn  or  psns  Ifully  claiming  or  to  claim 
the  same  or  any  sitting  therein  by  from  or  under  them  or  any 
of  them     And  for  the  better  securing  to  the  sd  (assignee)  the 
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No.  CLXXIX.  full  and  free  bent  of  the  sd  pew  and  preses  he  the  sd  {assignor) 
Doth  liby  make  constitute  and  appt  A.  B.  one  of  the  proctors 
of  the  ecclesiastical  court  at 


Power  of  at 
torney. 


Not  to  revoke. 


Covenant  from 
assignee  to  pay 
dues,  &c. 


and  indemnify 
assignor. 


Policies  as- 
signable. 


Life  insurances 
void,  when. 


Suras  on  poli- 
cies not  appor- 
tionable. 


to  appear  for  him  the  sd 
{assignor)  in  the  sd  court  or  elsewhere  on  his  behalf  but  at  the 
costs  and  chas  of  the  sd  {assignee)  to  give  and  acknge  his  con- 
sent and  approbation  and  direction  for  confirming  the  sd  pew 
to  the  afd  (assignee)  and  his  family  or  orwise  accordg  to  the' 
practice  of  the  sd  court  he  ratifying  and  confirming  whatsr  the 
sd  A.  B.  or  or.  proctor  of  the  sd  court  shall  as  proctor  or  atty 
for  the  sd  {assignor)  Ifully  do  or  cause  &c.  in  the  preses  And 
furr  the  sd  {assignor)  promises  declares  and  agrees  not  to  revoke 
annul  or  defeat  these  prests  or  any  authty  thereby  given  to  the 
sd  proctor  but  from  time  to  time  to  confirm  and  establish  the 
same  And  the  sd  {assignee)  doth  hby  for  himself  his  exs  &c. 
covt  (fcc.  that  he  the  sd  {assignee)  his  exs  &c.  shall  and  will  well 
and  truly  pay  all  dues  rates  and  contributions  which  may  be 
hraftr  Ifully  made  and  demanded  for  and  concerning  the  sd  pew 
Aiid  do  and  perform  all  needful  repairs  decorations  and  improve- 
ments whatsr  at  his  own  costs  and  chas  and  wholly  indemnify 
the  sd  {assignor)  his  hrs  exs  and  ads  therefrom  In  witness  &c. 
see  ayite,  No.  XLVI. 


ASSIGNMENTS  OF  POLICIES  OF  INSURANCE. 


1 .  Policies  assignable, 

2.  Life  Insurances  void,  ivhen. 


3.  Sians  on  Policies  not  apportionable. 


Sect.  1.  Policies  of  insurance,  although  choses  in  action,  may  be 
assigned  at  law  as  well  as  in  equity,  Delany  v.  Stoddart,  1  T.  R.  26. 
Such  assignments  are  for  the  most  part  inserted  in  other  deeds ;  but 
where  a  policy  is  assigned  by  way  of  mortgage,  and  in  some  other 
eases,  a  separate  deed  is  most  convenient. 

2.  By  the  14  G.  3,  c.  48,  any  insurance  made  on  the  life  or  lives 
of  any  persons  wherein  the  persons  for  whose  use  or  on  whose  account 
the  policy  is  effected,  sliall  have  no  interest,  is  void.  And  it  has  been 
held  under  this  statute,  that  a  policy  of  insurance  effected  by  a  father 
on  the  life  of  his  son  is  void,  he  having  no  pecimiary  interest  therein^ 
Halford  V.  Kymer,  10  B.  &  C.  724. 

3.  Annual  sums  payable  on  any  policy  of  insurance,  are  not  subject 
to  the  law  of  apportionment,  by  4  &  5  W.  4,  c.  32,  sect.  3. 
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No.  CLXXX.  No.  CLXXX. 

Policies  of 

Assignment  of  a  Policy  of  Insurance  on  a  Ship  by  an  Insurance. 

Executor. 

Obs.  The  6  G.  1,  c.  18,  which  limited  the  privilege  of  granting 
policies  of  insurance  upon  ships  and  goods  to  the  Royal  Exchange 
and  London  Assurances,  is  so  far  repealed  by  5  G.  4,  c.  114,  as  to 
make  it  lawful  for  other  corporate  bodies  to  make  such  policies,  see 
further.  Dig.  p.  iii.  tit.  Insurance. 

To  All  &c.  {assignor)  of  &c.  executor  of  the  last  will  and  test 
of  A.  B.  deed  sendeth  greeting    Whas  the  sd  A.  B.  by  a  certain  Recital  of 
writing  or  policy  of  insurance  granted  by  the  Insurance  Co  ^°  ^^^' 

bearing  date  the  &:c.  and  numbered  under  the  hands  and 
seals  of  directors  of  the  sd  compy  insured  the  sum  of  £ 
upon  the  ship  or  vessel  for  her  voyage  from  A.  to  L.  as  by  the 
sd  policy  relation  being  thereto  had  will  more  fully  appear  And 
whas  {assignee)  of  &c.  hath  agrd  witli  the  sd  {assignor)  for  an  ab- 
solute assnmt  to  him  of  the  sd  policy  of  insurance  for  the  sum 
of  £  Now  these  Prests  witness  That  for  and  in  conson  of  &:c. 
He  the  sd  {assignor)  Hath  bargained  sold  and  assd  and  by  &c. 
Doth  bargain  kc.  unto  the  sd  {assignee)  All  that  the  sd  policy 
of  insurance  so  effected  by  him  the  sd  A.  B.  deed  and  all  and 
every  sum  or  sums  of  money  recoverable  or  to  be  reed  upon  or 
by  virtue  of  the  sd  policy  and  all  bent  and  advantage  thereof 
And  all  the  right  title  int  property  claim  and  demand  whatsr  of 
him  the  sd  {assignor)  as  exr  as  afd  togr  with  full  power  and 
authty  to  ask  &:c.  (see  Assignment  of  a  Debt)  To  Have  hold  rece  Habendum. 
and  take  the  sd  policy  of  insurance  and  all  sums  of  money  re- 
coverable thereon  and  all  and  singr  or.  the  preses  hby  assd  or 
intended  so  to  be  unto  the  sd  {assignee)  his  exs  &:c.  in  as  full 
ample  and  beneficial  a  manner  as  he  the  sd  {assignor)  might  or 
could  have  done  if  these  prests  had  not  been  made  Ajid  the  No  act  to  in- 
sd  (assignor  for  himself  &c.  doth  hby  covt  &c.  with  &:c.  the  sd 
{assignee)  that  he  the  sd  {assignor)  hath  done  no  act  matter  or 
thing  whby  the  sd  policy  of  insurance  can  shall  or  may  be 
charged  or  incumbered  in  any  way  whatsr     In  witness  &c.  see 

ante,  No.  XLVI. 

— ♦ — 

Assignment  of  Policy  of  Insurance  to  Trustees  of  a  Settlement j 
see  post,  Settlements. 
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ASSIGNMENTS  OF  REVERSIONARY  INTERESTS. 

1.  Reversionary  Interests,  ivhen  assign- \  2.  Effect  of  Assignments  b^  a  Husband, 
able  or  othenoise. 


Reversionary 
interests,  when 
assignable  or 
otheiwise. 


Effect  of  as- 
sgnraent  by  a 
husband. 


Sect.  1.  Reversionary  or  expectant  interests  are  not  assignable  at 
law,  Jones  v.  Roe,  3  T.  R.  88;  1  Fonbl.  217.  And  courts  of  equity 
Avill  set  aside  assignments  by  expectant  heirs,  on  the  ground  of  inade- 
quacy of  consideration,  9  Yes.  246;  16  Yes.  512;  1  Fonbl.  iih.  sup.) 
Fox  V.  Wright,  6  Madd.  111. 

2.  An  assignment  by  a  rnan  of  a  contingent  interest  in  right  of  his 
wife,  will  not  bind  the  wife,  either  at  law  oi-  in  equity,  if  she  survive 
him  before  he  has  reduced  it  into  possession,  Ld.  Carteret  v.  Paschall, 
3  P.  Wms.  199.  But  in  equity  a  distinction  is  made  between  a  vo- 
luntarv  assignment  and  an  assio-nment  for  a  valuable  consideration. 
The  wife  surviving  is  not  bound  by  his  voluntary  assignment,  but 
otherwise  where  it  is  made  for  a  valuable  consideration,  Jlitford  v. 
Mitfoi'd,  9  Yes.  99.  The  general  assignment  in  bankruptcy  has  not 
the  effect  of  reducing  into  possession  the  equitable  interest  of  the  wife, 
whose  right  by  survivorship  has  been  established  against  the  assig- 
nees, 3Iitford  V.  3Iitford,  9  Yes.  87. 


^o.CLXXXI. 

Reversion, 


No.  CLXXXI. 

Assignment  of  Reversion. 

This  Indre  made  &c.  Betii  {assignor)  of  &c.  of  the  one  pt  and 
{assignee)  of  &:c.  of  the  or.  pt  Wlias  the  sd  {assignor)  under  and 
by  virtue  of  an  indre  bearing  date  the  &:c.  and  made  previous  to 
the  marre  of  I.  D.  deed  and  S.  his  wife  her  father  and  mother 
betn  I.  H.  of  &c.  since  deed  and  the  sd  S.  liis  only  daur  of  the 
first  pt  the  sd  I.  D.  then  of  kc.  since  deed  of  the  second  pt  and 
(trustees)  trustees  named  by  and  on  behalf  of  the  sd  S.  and  both 
since  deed  of  the  third  pt  the  sd  S.  became  intitled  to  the  re- 
versionary int  of  and  in  the  capital  sum  of  £  Three  per  cent. 
Consolidated  Bk  Annties  expectant  upon  the  dece  of  her  sd 
mother  the  sd  S.  D.  And  ivhas  the  sd  capital  sum  tfec.  now 
stands  in  the  names  oi{new  tj'ustees)  for  the  uses  of  the  sd  settlmt 
And  lohas  the  sd  {assignee)  hath  contracted  with  the  sd  {assig- 
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vor)  for  tlic  absolute;  purcluise  of  all  her  reversionary  right  title   No.  CLXXXI. 

P  Keversion. 

and  int  of  and  in  the  capital  sum  of  £  Ihree  per  cent.  &c.  — 

expectant  upon  tlie  dece  of  her  mother  the  sd  S.  D.  at  or  for  the 
price  or  sum  of  £  A^ow  this  Tndre  witnesseth  That  for  and 

in  conson  of  the  sd  sum  of  £         in  liand  &:c.  to  the  sd  (assig- 
nor) by  the  sd  (assignee)  well  &c.  pd  at  &:c.  she  the  sd  (assignor) 
Hath  bargained  sold  and  assigned  and  by  &c.  Doth  bargain  &c. 
All  that  tlie  remr  or  reversion  of  her  the  sd  (assignor)  expectant 
upon  and  to  take  effect  immly  upon  and  after  the  dece  of  the 
sd  S.  D.  of  and  in  all  that  capital  sum  of  £         Three  per  cent. 
&c.  now  standing  in  the  names  of  the  sd  (T.)  as  afd  in  the  bks 
of  the  Gov  and  Compy  of  the  Bk  of  Engld  and  all  the  int  divs 
and  proceeds  thenceforth  to  grow  due  and  paye  thereon  And 
all  the  right  &;c.    To  Have  &c.  the  sd  reversionary  sum  of  £         Habendum, 
and  all  or.  the  preses  hby  assd  &:c,  unto  the  sd  (assignee)  his  exs 
&c.  to  and  for  his  and  their  own  absolute  use  and  bent     And  P^^er  of  at- 
for  the  better  enabling  the  sd  (assignee)  his  exs  &c.  to  have  and 
rece  the  reversionary  right  and  int  of  and  in  the  sd  sum  of  £ 
she  the  sd  (assignor)  hath  made  constituted  &c.  the  sd  (assignee) 
his  exs  &c.  her  true  and  Iful  atty  and  atties  to  ask  demand  have 
rece  and  take  the  transfer  and  assnment  of  the  sd  hby  assd 
preses  and  evy  pt  and  pel  thof  of  and  from  the  sd  ( T.)  or  the 
survor  of  them  and  the  exs  &c.  of  such  survor  or  whom  else  it 
shall  or  may  concern  to  transfer  the  same  upon  the  dece  of  the 
sd  S.  D.  as  afd  and  on  rect  thof  to  make  sign  and  give  such 
rects  acquittances  rels  and  discharges  in  the  law  for  the  same 
as  shall  be  requisite  and  necessary  And  in  deft  thof  to  com- 
mence and  prosecute  with  effect  all  such  actions  and  suits  and 
or.  proceedings  at  law  or  in  equity  for  the  recovery  thof  as  the 
sd  atty  or  atties  shall  be  advised  and  generally  to  do  and  pei-- 
form  all  and  evy  such  furr  and  or.  acts  deeds  matters  and  things 
in  the  preses  as  he  or  they  shall  think  fit   And  the  sd  (assignor) 
for  herself  her  exs  &c.  doth  hby  covt  &c.  with  the  sd  (assignee) 
that  she  the  sd  (assignor)  hath  done  no  act  &c.  whby  the  sd 
preses  or  any  pt  thof  are  can  may  or  shall  be  charged  impeached 
or  orwise  incumbered     And  &c.  (covenant  for  farther  assurance 
see  No.  CLIX.)     In  witness  &c.  see  ante,  No.  XLVI. 
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No.CLXXXII. 
Shares. 


Recitals. 


Contract  for 
purchase,  &c. 


Testatum. 


Habendum. 

No  act  to  in- 
cumber. 


Assignee  to  ob- 
serve the  rules 
of  the  company. 


No.  CLXXXII. 

Assignment  of  a  Share  in  a  Company. 

Obs.  As  to  assignments  of  shares  in  a  company,  see  Copartner- 
ship, Pref.  sect.  7. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  {assignor) 
of  (See.  of  the  first  pt  {assignee)  of  &:c.  of  the  second  pt  and  {trus- 
tees) trustees  acting  for  the  compy  established  by  indre  or 
deed  of  settlement  dated  the  day  of  of  the  third  pt  Whas 
sd  {assignor)  is  possessed  of  or  intitled  to  one  share  in  the  stocks 
or  funds  of  the  sd  compy  and  hath  contracted  with  the  sd  {as- 
signee) for  the  sale  to  him  of  the  sd  one  share  for  the  price  or 
sum  of  £  and  the  sd  {assignor)  hath  given  notice  in  writing 
at  the  office  of  the  sd  compy  of  his  having  procured  the  sd 
{assignee)  to  become  the  purchaser  thof  And  in  such  notice 
described  the  name  and  place  of  abode  of  the  sd  {assignee)  who 
is  willing  to  become  a  member  of  the  sd  compy  And  whas  ill 
pursuance  of  such  notice  the  court  of  managers  for  the  sd 
compy  did  proceed  to  take  such  notice  into  conson  And  did  on 
the  day  of  certify  in  writing  that  the  sd  managers  had 
approved  of  the  sd  {assignee)  as  a  fit  psn  to  become  a  member 
of  the  sd  compy  JVow  this  Indre  witnesseth  That  in  conson  of 
&c.  He  the  sd  {assignor)  Hath  bargained  &c.  and  by  &c.  Doth 
bargain  &:c.  unto  the  sd  {assignee)  All  that  one  share  of  him 
the  sd  {assignor)  of  and  in  the  sd  compy  and  the  stocks  and 
funds  thof  And  all  the  right  title  int  and  property  in  and  to  the 
same  and  the  divds  and  produce  henceforth  to  arise  and  become 
paye  upon  or  in  respect  thof  To  Have  kc.  unto  the  sd  {assig- 
nee) his  exs  &c.  the  sd  one  share  &c.  And  the  sd  {assignor)  doth 
hby  for  himself  &:c.  covt  &c.  with  the  sd  {assignee)  his  exs  &c. 
that  he  the  sd  {assignor)  hath  made  done  &c.  no  act  kc.  whby 
or  by  reason  whof  the  sd  one  share  &:c.  is  may  can  or  shall  be 
forfeited  impeached  or  incumbered  in  any  manner  howsr  And 
the  sd  {assignee)  in  conson  of  the  preses  doth  hby  for  himself 
&c.  covt  kc.  with  the  sd  {T.)  as  trustees  for  the  time  being  of 
the  sd  compy  That  he  the  sd  {assignee)  shall  and  will  at  all 
times  hraftr  so  long  as  he  shall  continue  a  member  of  the  sd 
compy  perform  fulfil  and  keep  all  the  rules  orders  and  regula- 
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tions  contd  in  the  sd  indre  of  settlement  and  evy  or.  order  or  No.  CLXXXII. 

regulation  which  shall  hraftr  be  made  in  pursuance  of  the  sd  in  !!!!!^ 

pt  recited  indre     In  witness  &c. 


No.  CLXXXIII. 
Another,  of  a  Canal  Share  {Short  Form). 

I  {assignor)  of  &c.  in  conson  of  £  pd  to  me  by  {assignee) 

of  &c.  Do  hby  bargain  sell  and  assign  to  the  sd  {assignee)  his 
&c.  one  share  of  the  undertaking  called  &c.  being  No.  of 

the  shares  in  the  sd  undertaking  To  Hold  kc.  to  the  sd  {assignee) 
his  exs  ads  and  ass  subject  to  the  same  rules  orders  and  restric- 
tions and  on  the  same  condons  that  I  held  the  same  immly  before 
the  exon  hereof  And  I  the  sd  {assignee)  do  hby  agree  to  take 
and  accept  the  sd  share  subject  to  the  same  rules  orders  restric- 
tions and  condons  as  afd     As  witness  our  hands 

C.  D.  {assignor) 
E.  F.  {assignee) 
A  memorial  of  this  transfer  was  registered  on  the  day 

of  18 

A.  B.  Clerk  of  the  said  Company. 


No. 
CLXXXIII. 

Shares. 


No. 
CLXXXIV, 

tihares. 


No.  CLXXXIV. 

Assignment  of  Shares  in  a  Copper  Mine, 

Obs.  As  to  the  assignment  of  shares  in  a  mining  company,  see 
Copartnership,  Pref.  sect.  7. 

This  Indre  made  &;c.  Betii  {assignor)  of  &:c.  of  the  one  pt  and 
{assignee)  of  &c.  of  the  or.  pt  Witnesseth  That  the  sd  {assignor)  Testatum. 
for  and  in  conson  of  &c.  Hath  bargained  &c.  unto  the  sd  {as- 
signee) All  those  two  full  sixty-fourth  pts  shares  or  doles  [the 
whole  into  sixty-four  equal  pts  shares  or  doles  to  be  considered 
as  divided]  of  and  in  that  copper  mine  commonly  called  &c.  of 
or  to  which  the  sd  {assignor)  is  possessed  or  intitled  by  virtue 
of  an  indre  of  &:c.  Togr  with  the  like  pts  or  shares  of  and  in  all 
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No. 
CLXXXIV 

Shares, 


Covenants. 


Lawfully  pos- 
sessed. 

Good  right  to 
assign. 

yuiet  enjoy- 
ment. 


Free  from  in- 
cumbrances. 


Further  assu- 
rance. 


copper  copper  ore  lead  tin  tin  ore  and  all  or  any  or.  metals  and 
minerals  now  or  hraftr  to  be  found  broken  or  brought  up  to 
grass  in  upon  or  out  of  the  sd  copper  mine  or  adventure  or  any 
pt  thof  And  also  of  and  in  all  tackle  tools  whims  engines  stamps 
mills  and  implements  of  mining  whatsr  And  of  and  in  all  ways 
paths  passages  easements  prfts  commodities  advantages  rights 
members  and  apts  And  all  the  este  &:c.  To  Have  kc.  the  sd  two 
kc.  and  all  and  singr  or.  the  preses  hby  assd  or  intended  so  to  be 
unto  the  sd  {assignor)  his  exs  ads  and  ass  according  to  the  cus- 
tom of  the  stanneries  of  Cornwall  from  henceforth  for  and 
during  all  the  residue  of  the  term  of  yrs  from  the 

day  of  v»hen  the  orisHnal  orant  was  made  from  the  lords 

of  the  soil  subject  to  the  paymt  of  the  proportionable  part  of 
the  lord's  and  bounder's  dues  being  one-twelfth  part  and  also 
to  two  full  sixty-fourth  pts  or  shares  of  all  costs  and  chas 
henceforth  to  accrue  in  working  trying  and  prosecuting  the  sd 
mine  and  preses  and  to  the  articles  regulations  and  agrts  in  the 
sd  indre  contd  or  that  hraftr  may  be  made  or  entered  into  pur- 
suant to  the  same  for  facilitating  and  prosecuting  the  sd  mine 
and  the  affairs  thof  And  the  sd  {assignor)  for  himself  his  exs 
(fee.  doth  hby  covt  &c.  with  the  sd  {assignee)  his  exs  ads  and  ass 
in  manner  following  that  is  to  say  That  he  the  sd  {assignor)  is 
Ifully  possessed  of  or  rightfully  intitled  unto  the  sd  two  sixty- 
fourth  pts  &;c.  And  that  for  and  notwithstg  any  thing  to  the 
contraiy  by  him  done  he  hath  good  right  and  full  power  to  grant 
and  assign  the  sd  two  kc.  And  that  it  shall  and  may  be  Iful  to 
the  sd  {assignee)  his  exs  &:c.  from  henceforth  peaceably  and 
quietly  to  have  and  hold  the  same  and  rece  and  take  the  divds 
proceeds  and  prfts  thof  witht  the  Iful  let  &:c.  of  the  sd  {assignor) 
his  kc.  (see  Assignment  of  a  Lease)  subject  as  afd  And  that  the 
sd  two  &c.  pts  &c.  hby  assd  kc.  now  are  free  and  clear  and 
freely  clearly  and  absolutely  acquitted  exonerated  and  dis- 
charged of  from  and  aost  all  and  all  manner  of  sifts  grants  bar- 
gains  sales  assnments  leases  mtges  charges  and  incumbs  whatsr 
made  kc.  by  the  sd  {assignor)  his  exs  &;c.  and  all  and  evy  or. 
psn  &c.  And  that  the  sd  {assignor)  and  all  and  evy  or.  psn 
claiming  or  to  claim  under  him  shall  and  v.ill  from  time  to  time 
and  at  all  times  hrafter  at  the  reasone  request  kc.  make  do 
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&c,   {for  further  assurance,  see  Assif/nment  of  a  Lease).     In  No. 

witness  &c.  see  No.  XLVI.  kharei,   ' 


No.  CLXXXV.  No.CLXxxv 

Stoch. 

Assignment  of  Growing  Crops  for  securing  a  Sum  of  Money. 

Obs.  An  assignment  of  stock  and  crops  in  trust  to  sell,  and  with  .stamp. 
the  proceeds  to  be  produced  by  such  sale  to  discharge  debts  due  to 
the  trustees  and  others,  has  been  held  to  require,  under  the  55  G.  3, 
c.  184,  not  an  ad  valorem,  Ijut  a  common  deed  stamp  only,  Coates  v. 
Perrg,  6  Moore,  188  j  S.  C.  3  B.  &  B.  48. 

T/iis  Tndre  made  Sec.  see  ante,  No.  LXXXV.  Betn  {assignor) 
of&c.  of  the  one  pt  and  (assignee)  of  &c.  of  the  or.  pt  («)    Wlias  Recital  of  debt. 
the  sd  {assignor)  stands  justly  indebted  to  the  sd  {assignee)  in 
the  sum  of  £         for  money  lent  and  advanced     And  ivhas  the 
sd  {assignee)  hath  commenced  an  action  at  law  against  the  sd 
(assignor)  in  her  Maj.  Court  of  C.  P.  at  Westr  and  the  sd  (as- 
signor) hath  been  held  to  bail  thereon     And  whas  the  sd  (as-  Agreement  to 
signor)  hath  applied  to  the  sd  (assignee)  and  requested  him  to     °      " 
suspend  any  furr  proceedings  in  the  sd  action  and  hath  proposed 
to  confess  the  same  by  cognovit  under  his  hand  with  liberty  for 
the  sd  assignor  to  enter  up  judgment  thereon  in  case  deft  shall 
be  made  in  payment  of  the  sd  sum  of  £  contrary  to  the 

covt  hnaftr  contd  And  whas  the  sd  (assignee)  having  sus- 
pended all  proceedings  in  the  sd  action  the  sd  (assignor)  hath 
signed  a  cognovit  as  hnbefe  proposed  and  for  the  better  securing 
the  paymt  of  the  sd  sum  of  £  hath  also  agrd  to  assign  the 
sevl  crops  now  growing  on  his  farm  in  manner  hnaftr  mentd 
JVow  this  Indre  witnesseth  That  in  conson  of  the  sum  of£  Testatum, 

so  due  and  owing  from  the  sd  (assignor)  to  the  sd  (assignee)  as 
afd  (h)  He  the  sd  (assignor)  Hath  bargained  sold  and  assd  and 


(a)  If  it  be  agreed  that  the  assignment  should  be  made  to  a  trustee  for  the 
creditor  say  "  and  to  (trustee)  of  &c.  a  trustee  for  and  in  behalf  of  the  sd  (ere. 
ditor)." 

'  (b)  Where  there  is  a  trustee  say  "  And  also  in  conson  of  10?.  of  &'c.  to  the 
sd  (D.)  by  the  sd  (T.)  in  hand  &:c.  pd  He  the  sd  (D.)  at  the  request  and  upon 
the  nomination  of  the  sd  (C.)  testified  by  her  being  a  pty  to  and  exliug  these  prests 
Hath  &c."  see  above. 
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Power  of  at- 
torney. 


No.  CLXXXV.  by  &CC.  doth  bargain  &c.  unto  the  sd  (assignee)  his  exs  &c.  All 

~ and  singr  the  crops  of  corn  and  grass  now  growing  arising  and 

being  in  and  upon  the  farm  situate  lying  and  being  in  the  parish 
of  afd  and  consisting  of  the  following  parlars  that  is  to  say 

acres  of  wheat  acres  of  barley  acres  of 

meadow  grass  acres  of  beans  and  acres  of  oats  &c. 

{parcels)  and  all  or.  crops  now  growing  on  the  sd  farm  And  all 
the  right  &:c.  of  him  the  sd  (assignor)  in  to  out  of  or  upon  the 
sd  crops  of  wheat  and  or.  crops  and  preses  hby  assd  with  full 
liberty  for  the  sd  (assignee)  his  servants  workmen  and  agents 
with  horses  carts  and  carriages  at  all  times  hraftr  as  long  as  the 
sd  crops  of  wheat  and  or.  crops  shall  be  growing  standing  or 
lying  on  the  sd  sevl  pees  of  land  to  enter  upon  the  same  to  see 
the  state  of  such  crops  and  for  the  purpe  of  cutting  reaping  and 
carrying  away  the  same  and  for  all  necessy  purps  To  Have 
Hold  rece  and  take  all  and  singr  the  sd  crops  and  preses  hby 
assd  or  intended  so  to  be  in  as  full  large  and  ample  a  manner  to 
all  intents  and  purps  as  if  posson  had  been  taken  of  the  same 
by  the  course  of  law  or  as  the  sd  (assignor)  might  have  held  and 
enjoyed  them  if  these  prests  had  not  been  made  Ujjon  Trust  (c) 
nevss  in  case  deft  shall  be  made  in  j^aymt  of  the  sd  sum  of  £ 
on  the  day  and  in  the  manner  as  in  the  covenant  hnaftr  is  mentd 
and  expssd  that  the  sd  (assignee)  his  exs  ads  and  ass  do  and  shall 
sell  the  sevl  crops  hby  assd  And  do  and  shall  stand  possessed 
of  and  interested  in  all  sums  of  money  to  arise  from  such  sale 
or  sales  Upon  Trust  in  the  first  place  to  reimburse  himself  or 
themselves  in  all  costs  and  exps  which  shall  be  incurred  or 
which  he  or  they  shall  pay  sustain  or  be  put  unto  in  effecting 


Declaration  of 
trusts. 


(c)  If  there  be  a  trustee,  and  it  be  so  agreed,  say  "  That  he  the  sd  (T.)  his 
exs  ads  and  ass  do  and  shall  at  any  time  hraftr  upon  the  request  of  the  sd  (C) 
her  exs  ads  and  ass  either  absolutely  sell  and  dispose  of  the  sd  crops  of  corn 
hnbefe  assd  or  intended  so  to  be  as  the  same  are  now  growing  to  any  psn  willing 
to  become  the  pui'chaser  thof  or  do  and  shall  permit  the  same  crops  to  remain 
on  the  land  until  they  are  ripe  and  then  do  and  shall  cut  and  reap  the  same  and 
after  setting  out  the  tithes  thof  (if  required)  do  and  shall  carry  away  and  abso- 
lutely dispose  of  the  residue  of  the  produce  of  the  sd  crops  as  he  the  sd  (  T".)  shall 
think  fit  with  full  power  for  you  or  him  to  purchase  in  the  sd  growing  crops  at 
any  public  auction  and  to  resell  the  same  at  any  future  auction  or  orwise  witht 
liability  for  any  loss  to  accrue  thby  and  do  and  shall  stand  and  be  possessed  of 
&c."  see  above. 
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the  sale  or  sales  as  afd  And  in  the  next  place  that  he  do  and  No.  CLXXXV. 

shall  pay  or  reniiburse  himself  (a)  the  sd  sum  of  £         with  int  

for  the  same  as  in  the  covenant  hereinafter  is  mentd  and  expssd 
And  after  paymt  thof  then  in  trust  to  pay  and  make  over  the 
residue  and  surplus  [if  any]  unto  the  sd  (assignor)  his  exs  ads 
and  ass    And  it  is  hby  deck!  and  agrd  by  and  betn  the  pties  to  Indemnity  to 

1         r        1  p  .         .  1  assignor. 

these  prests  that  tor  the  purpe  oi  carrying  into  exon  the  trust 

afd  it  shall  be  Iful  for  the  sd  {assignee)  to  make  do  and  exte  all  Contracts  and 

rGC6iDts  to  be 

contracts  agrts  acts  matters  and  things  as  shall  be  necssy  with-  valid. 
out  any  furr  consent  or  concurrence  of  the  sd  {assignor)  And 
that  the  rects  of  the  sd  {assignee)  his  exs  &c.  for  all  and  evy  sum 
and  sums  of  money  which  shall  be  pd  and  paye  for  the  sd  crops 
by  virtue  of  these  prests  shall  be  valid  and  sufficient  dischas  to 
the  psn  or  psns  paying  the  same     And  furr  it  is  hby  decld  and  Not  answerable 
agrd  that  no  neglect  or  deft  shall  be  imputable  to  the  sd  {as-   °^  °^^^^' 
signee)  his  exs  ads  or  ass  for  not  proceeding  to  the  sale  of  the  sd 
trust  preses  unless  he  or  they  shall  be  required  so  to  do  by  some 
writing  under  the  hand  of  the  sd  {assignor)  his  exs  &:c.  and  that 
the  sd  {assignee)  his  exs  &c.  shall  not  be  answe  for  any  loss  or 
damage  which  may  happen  to  the  sd  crops  or  the  sevl  pieces  of 
Id  whereon  they  shall  be  growing  unless  occasioned  by  his  or 
their  wilful  deft  and  that  he  and  they  shall  be  resply  answe  for 
such  sum  or  sums  of  money  only  as  he  or  they  shall  actually 
rece    And  the  sd  {assignor)  for  himself  and  his  hrs  exs  and  ads  Covenant  to 
doth  hby  covt  &:c.  with  the  sd  {assignee)  his  exs  ads  and  ass  that  P^^'    ^' 
he  the  sd  {assignor)  his  hrs  exs  and  ads  shall  and  will  well  and 
truly  pay  unto  the  sd  {assignee)  his  exs  &c.  on  or  before  the 
day  of         next  ensuing  the  sd  sum  of  £         and  int  And  shall 
and  will  well  and  truly  pay  and  discharge  all  taxes  rates  tithes 
and  chas  now  due  or  which  shall  hraftr  become  due  and  paye 
for  or  in  respect  of  the  sevl  pieces  of  Id  whereon  the  sd  crops  of 
corn  hby  assd  or  intended  so  to  be  are  nov/  growing  or  for  or  in 
respect  of  the  tillage  or  management  of  the  same  crops. 
In  witness  &c.  see  ante,  No.  XLVI. 


(a)  If  there  be  a  trustee  say  "  In  the  next  place  do  and  shall  pay  the  sd  (C) 

her  exs  ads  and  ass  the  sd  sum  of  £         with  interest  &c."  see  above. 
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ASSIGNMENTS  OF  TERMS. 


1.  Assignment  of  Terms  a  protection. 

Agaimt  what  incumbrances. 

2,  JMerger. 

.*).  Assigjnnent  bj/  a  separate  Deed. 
4.  A  Term  once  assig7ied  must  be  as- 
signed again. 


What  Deeds  to  be  recited. 

How  several  Terms  ought  to  he  as- 

signed. 
Stamp. 


Assignment  of 
terms  a  pro- 


Against  wiiat 
incumbrances. 


Merger. 


Sect.  1.  Terms  are  assigned  to  attend  the  inheritance  by  way  of 
protection  to  a  purchaser  against  mesne  incimibrances.  But  in  order 
to  intitle  a  purchaser  to  this  protection,  he  must  be  a  purchaser  for 
vahiable  consideration,  not  affected  Avith  any  fraud  or  collusion, 
WUloufjhhj  V.  WiUonghhy,  1  T.  R.  763 ;  But.  Co.  Lit.  290,  b.  n.  1, 
3,  5.  In  this  case  a  mortgagee  or  a  lessee  is  a  purchaser  jtro  tanto. 
The  term  Avhicli  is  to  afford  such  protection  must  be  a  legal,  not  an 
equitable  term.  In  courts  of  equit}'  all  incumbrancers  have  equal 
claims,  and  he  who  succeeds  in  gaining  the  legal  estate,  will  be  left 
to  derive  all  the  benefit  of  that  title  in  a  court  of  law,  and  thus  by 
obtaining  the  legal  estate  a  second  mortgagee  may  obtain  a  pre- 
ference over  a  first  mortgagee,  3  Prest.  Conv.  461.  Such  a  term 
will  serve  as  a  protection  against  all  estates,  charges,  and  incum- 
brances created,  intermediate  between  the  raising  of  the  term  and  the 
purchase  or  mortgage,  but  not  against  such  as  may  exist  prior  to  the 
term,  nor  against  crown  debts,  3  Sugd.  V.  &  P.  10th  ed.  68;  3  Prest. 
Convey.  465.  The  expence  of  the  assignment  of  any  terms  of  years, 
which  a  purchaser  may  require,  must  be  Ijorne  by  himself,  but  the 
title  to  them  must  of  course  be  borne  by  the  vendor,  3  Sugd.  V.  &  P. 
10th  ed.  9. 

2.  Another  important  point  of  consideration  in  regard  to  terms 
arises  from  the  doctrine  of  merger.  Where  a  term  of  yeai-s  and  the 
inheritance  meet  in  one  person  in  the  same  right,  the  term  is  extinct, 
and  merged  in  the  inheritance.  And  also  where  a  man  lias  a  term 
of  years  in  his  own  right,  as  beneficial  owner,  and  a  freehold  in  auter 
droit,  ns  in  right  of  his  wife,  or  as  executor  or  trustee,  it  has  been  held 
that  the  term  is  extinct,  IVebb  v.  Bussell,  3  T.  R.  393;  9  East,  372; 
but  if  in  a  case  like  this  the  union  arises  not  by  act  of  the  party,  but 
by  acts  of  law,  it  has  been  decided,  although  not  without  question, 
that  the  term  will  not  merge,  3  Sugd.  V.  &  P.  10th  ed.  20.  So  like- 
wise if  a  man  have  a  freehold  in  his  own  right,  and  a  term  in  auter 
droit,  the  term  is  not  extinct,  Plowd.  417;  3  Inst.  338;  Sugd.  wJ. 
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sup.  So  where  the  legal  estate  in  the  term,  and  the  equitable  estate  Terms. 
in  the  inheritance,  are  vested  in  the  same  person,  the  term  will  not 
merge,  9  Ves.  509.  It  was  formerly  held,  that  a  term  for  years  could 
not  merge  in  a  term,  but  the  contrary  seems  now  to  be  the  settled 
opinion,  3  Prest.  Con  v.  195,  et  seq.  Merger  is  not  favoured  in  equity. 
If  therefore  a  term  is  merged  at  law,  it  will,  notwithstanding,  be 
revived  in  equity,  provided  that  such  revival  shall  appear  to  be  most 
likely  to  promote  the  intentions  of  the  parties. 

3.  Terms  should  be  generally  assigned  by  a  separate  deed,  as  it  is  Assignment  by 
frequently  inconvenient  to  have  the  existence  of  terms  disclosed  in  the        ^ 

deed  conveying  the  inheritance. 

4.  It  was  formerly  supposed  that  a  term  once  assigned  to  attend  A  term  once 
the  inheritance  would  always  attend,  3  Prest.  Con.  462,  and  that  a  br'a^Xned"^ 
declaration  of  a  trust  of  terms  would  supersede  the  necessity  of  an  again. 
actual  assignment ;  but  it  seems  now  to  be  the  general  opinion  of  the 
profession,  that  a  prudent  purchaser  can  scarcely  ever  dispense  with 

such  an  assignment,  3  Sugd.  V.  &  P.  10th  ed.  11,  et  seq. 

5.  If  a  term  have  been  once  assigned  to  attend  the  inheritance,  it  is  What  deeds  to 
not  necessary  to  recite  all  the  instruments  affecting  the  fee  from  the    ^  ^^^^  ^ 
time  the  term  was  created  to  the  date  of  the  deed  of  assignment,  but 

only  to  recite  the  deed  creating  the  term,  the  deed  of  conveyance  by 
which  the  fee  became  vested  in  the  person  requiring  the  assignment, 
and  the  deed  of  assignment  by  which  the  term  became  vested  in  the 
trustee,  after  which  the  conveyance  to  the  purchaser,  or  any  other 
instruments  affecting  the  fee  subsequent  to  the  assignment,  ought  to 
be  recited,  3  Sugd.  V.  &  P.  10th  ed.  76. 

6.  Where  several  terms  are  to  be  assigned,  it  has  been   recom.  How  several 
mended  to  have  two  trustees,  and  to  assign  to  each  of  them  two  or  beassioned. 
more  of  the  terms  in  alternate  succession,  to  prevent  the  possibility  of 
merger,  3  Prest.  Conv.  204.     As  to  assignments  of  terms  by  a  hus- 
band, see  subsequent  precedents. 

7.  As  to  the  stamp  on  assignments,  when  not  otherwise  charged.  Stamp, 
see  ante,  Pref.  sect.  4. 


No.  CLXXXVI.  No. 

CLXXXVI. 
Assignment  of  a  Term  to  attend  the  Inheritance  for  a  Terms. 

Purchaser. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  (vendor) 
of  &c.  of  the  first  pt  {termor)  of  &c.  of  the  second  pt  {purchaser) 
of  &c.  of  the  third  pt  and  {trustee)  a  trustee  named  by  and  on 

VOL.  I.  D  D 
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No. 
CLXXXVI. 

Terms. 

Recital  of 
creation  of 
term. 


Assignment  to 
trustee  of  term. 


Of  conveyance 
to  purchaser. 


behalf  of  the  (P.)  of  the  fourth  pt  Whas  (a)  by  indres  bearing 
date  the  and  days  of  resply  and  made  betn 

{mortgogor)  therein  described  of  the  one  pt  and  {mortgagee)  also 
therein  described  of  the  or.  pt  the  sd  {mortgagor)  Did  grant  bar- 
gain and  sell  unto  the  sd  {mortgagee)  All  that  pee  or  pel  of  grd 
kc.  To  Hold  the  same  unto  the  sd  {mortgagee)  his  exs  &:c.  from 
the  day  of  next  before  the  day  of  the  date  thereof 

for  the  term  of  ninety-nine  years  Subject  nevss  to  the  proviso 
or  Condon  therein  contd  for  redemption  of  the  same  pee  or  pel 
of  grd  on  paymt  by  the  sd  {mortgagor)  his  exs  and  ads  unto  the 
sd  {mortgagee)  his  exs  ads  and  ass  of  the  sura  of  £  and  int 

on  the  day  then  next     And  lohas  deft  was  made  in 

paymt  of  the  sd  sum  of  £  and  int  on  the  day  apptd  for 

paymt  thof  by  the  sd  recited  indre  whby  the  este  and  int  of  the 
sd  {mortgagee)  became  absolute  at  law  {h)  And  whas  by  divers 
mesne  assnmts  and  assurs  in  the  law  parlarly  by  an  indre  of 
assnmt  bearing  date  the  day  of  the  pee  or  pel  of 

grd  was  assd  to  or  became  vested  in  the  sd  {termor)  for  the  rest 
and  residue  of  the  sd  term  of  yrs  In  Trust  nevss  for  the  sd 

(F.)  his  hrs  and  ass  and  to  attend  the  inhance  of  the  sd  preses 
which  preses  had  been  conveyed  or  orwise  assured  unto  and  to 
the  use  of  the  sd  (F.)  his  hrs  and  ass  by  certain  indres  of  lease 
and  rele  dated  &:c.  and  made  betn  &;c.  And  whas  under  and  by 
virtue  of  a  certain  indre  of  rele  bearing  even  date  with  these 
prests  and  grounded  upon  a  lease  for  a  year  dated  the  day  next 
before  the  day  of  the  date  thof  and  which  rele  is  made  or  expssd 
to  be  made  betn  &:c.  the  sd  pee  or  pel  of  grd  and  preses  com- 
prised in  the  sd  term  of  yrs  as  afd  have  for  the  conson  thin 
mentd  been  granted  released  and  conveyed  or  orwise  assured 
unto  and  to  the  use  of  the  sd  (P.)  his  hrs  apptees  and  ass  as  thin 
mentd  And  whas  upon  the  treaty  for  the  sd  purchase  it  was 
agrd  that  the  sd  term  of  yrs  shd  be  assd  to  the  sd  {trustee) 


(«)  See  sect.  5. 

{b)  If  the  term  was  created  for  securing  the  payment  of  an  annuity,  recite 
grant  of  annuity  ;  if  for  raising  portions,  recite  settlement;  or  if  it  be  an  assign- 
ment of  a  satisfied  term,  instead  of  this  recital,  add  to  the  former  recital,  "  And 
that  the  principal  and  int  due  thereon  had  been  long  since  pd  off  and  dis 
charged."  Or  if  the  term  was  created  by  some  settlement  or  deed  of  trust,  theDj 
add  to  the  recital  of  the  settlement,  "  Upon  certain  trusts  thiu  dcld  and  since  per-1 
formed  and  satisfied."     Sec  sect.  5. 
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upon  the  trusts  hnaftr  decld     Now  this  Indre  witnesseth  That  ^o. 

in  conson  of  5s.  of  &;c.  to  the  sd  {termor)  in  hand  &c.  by  the  sd         Terms. 


{trustee)  at  &c.  He  the  sd  {termor)  at  the  request  and  by  the 
desire  of  the  sd  (F.)  and  at  the  nomination  of  the  sd  (P.)  testi- 
fied by  their  severally  joining  in  and  exting  these  prests  Hath 
bargained  &c.  All  that  kc.  and  all  the  este,  &;c.  To  Have  Sec 
unto  the  sd  {trustee)  his  exs  &c.  for  and  during  the  residue  and 
remr  of  the  sd  term  to  attend  the  reversion  freehd  and  inhance 
of  the  sd  heredts  and  preses  intended  to  be  hby  assigned  in  order 
that  the  same  may  be  as  a  protection  thof  from  all  chas  and 
incumbrances  if  any  such  there  are     And  the  sd  {termor)  for  ^^o  ^<=t  io  m- 

"^  ^        Climber. 

himself  &:c.  {covt  that  he  has  done  no  act  to  incumber)  In  wit- 
ness &c.  see  a7ite,  No.  XLVI. 


No.  CLXXXVII.  No. 

CLXXXVII. 


Assignment  of  a  Term  to  secure  Part  of  Purchase- Monei/  for  an 
Estate  sold  out  of  Chancery. 

This  Indre  made  &:c.  see  ante,  No.  LXXXV.  Between  {as- 
signor) of  (fee.  of  the  one  pt  and  {assignee)  of  &c.  of  the  or.  pt 
Whas  by  a  decree  of  the  High  Court  of  Chancery  made  and 
pronounced  in  a  cause  then  and  there  depending  wherein  {cre- 
ditors) and  ors.  creditors  by  bond  of  J.  C.  of  &:c.  were  pltfFs  and 
the  sd  J.  C.  and  E.  his  wife  and  J.  R.  C.  by  the  name  of  J.  C. 
the  younger  their  eldest  son  and  hr  apparent  W.  C.  and  H.  C. 
infts  by  their  guardian  R.  C.  and  the  sd  R.  C.  were  defts  It  was 
ordered  and  decld  that  the  estes  late  of  the  sd  J.  C.  and  amongst 
ors.  an  este  called  F.  situate  &c.  with  the  sevl  rights  privi- 
leges and  appts  thto  which  sd  estes  had  been  lately  conveyed 
by  the  sd  J.  C.  to  {trustees)  by  deeds  of  rele  dated  &c.  upon  the 
trusts  thin  mentd  should  be  sold  to  the  best  bidder  and  that  the 
mos  arising  by  such  sale  shd  be  applied  as  the  sd  decree  directs 
And  whas  the  sd  trust  estes  called  F.  with  the  sevl  rights  kc. 
thto  belonging  or  therewith  used  have  pursuant  to  the  sd  decree 
been  put  up  to  sale  before  {master)  one  of  the  masters  of  the 
High  Court  of  Chancery  and  the  sd  {assignor)  has  by  the  mas- 
ter's report  dated  &c.  been  reported  to  be  the  best  bidder  for  the 
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^°-  same  and  has  contracted  for  the  same  tooether  with  the  manor 

CLXXXVII.  .  ^ 

Terms.        of  &c.  as  afd  With  the  prfts  members  and  appts  thof  at  the  sum 

of  £  and  by  a  subsequent  order  of  the  sd  Court  the  sd  report 
has  been  confirmed  and  the  sd  {assignor)  is  allowed  to  be  the 
purchaser  of  the  preses  afd  And  whas  by  an  order  of  the  sd 
court  dated  &:c.  it  was  ordered  that  the  sd  (assignor)  should  be 
at  liberty  to  pay  the  sum  of  £  pt  of  the  sd  sum  of  £ 

into  the  Bank  in  the  name  and  with  the  privity  of  the  Acctant- 
Gen.  of  the  sd  court  subject  to  the  furr  order  of  the  sd  court 
and  that  the  sd  {assignor)  should  be  at  liberty  to  retain  the  re- 
mainder of  the  purchase-money  in  his  hands  having  agrd  with 
the  deft  A.  B.  to  whom  the  sd  sum  of  £  was  due  for 

principal  money  on  mtge  of  pt  of  the  sd  purchased  estes  to 
continue  the  sd  sum  on  the  secty  on  w-hich  it  then  stood  and 
still  stands  charged  And  whas  the  sd  (assignor)  hath  applied 
to  the  sd  (assignee)  to  advance  him  the  sum  of  £  upon  the 

secty  of  the  D.  pt  of  the  este  so  purchased  by  the  sd  (assignor) 
in  order  to  enable  him  to  complete  the  purchase,  which  the  sd 
(assignee)  hath  consented  to  do  Now  this  Indre  witnesseth 
that  the  sd  (assignor)  in  conson  of  the  sum  of  £  of  (S:c.  to 

him  lent  by  the  sd  (assignee)  for  the  purpose  afd  Hath  bargd 
&:c.  and  by  &:c.  Doth  bargain  &c.  unto  the  sd  (assignee)  his  exs 
kc.  all  his  este  right  title  and  int  in  and  to  the  said  farm  called 
D.  part  of  the  este  so  purchased  by  him  under  the  sd  decree  of 
the  sd  court  To  Have  and  to  Hold  the  same  to  the  sd  (as- 
signee) his  exs  &c.  for  and  during  the  term  of  yrs  hence 
next  ensuing  and  fully  to  be  complete  and  ended  yielding  and 
paying  ther^ore  yrly  and  every  yr  the  rent  of  one  peppercorn 
at&c.  if  required  upon  condonnevss  that  if  the  sd  (assignor)  his 
hrs  exs  ads  or  ass  do  and  shall  well  and  truly  pay  or  &c.  unto 
the  sd  (assignee)  his  exs  Sec.  at  &c.  the  full  and  just  sum  of 
£  togr  with  int  for  the  same  after  the  rate  kc.  without  any 
abatement  or  deduction  whatsvr  in  respect  of  any  taxes  &c.  to 
be  charged  or  imposed  upon  the  preses  or  any  pt  thof  by  authtv 
of  Parliament  or  orwise  howsr  then  and  in  such  case  these 
prests  and  the  term  and  este  thby  created  shall  cease  determine 
and  be  utterly  void  to  all  intents  and  purps  whatsor  And  the 
sd  (assignor)  doth  for  himself  &:c.  (covenant  to  pay  mortgage 
money,  see  post,  Mortgages)     And  the  sd  (assignor)  doth  hby 
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fuir  promise  and  agree  to  and  with  the  sd  {assignee)  his  exs  &c.  No. 

that  upon  the  sd  {assignor)  obtaining  a  further  conveye  from  the  yj, ' 
sd  J.  C.  and  E.  his  wife  &c.  or  any  or.  psn  interested  in  the  sd 
preses  he  the  sd  {assignor)  his  hrs  or  ass  shall  and  will  do  any 
such  furr  and  or.  rease  act  and  deed  for  the  furr  and  more 
effectual  securing  to  the  sd  {assignee)  his  exs  &:c.  the  repaymt  of 
the  sd  principal  sum  of  £  and  the  int  thof  after  <&:c.  as  by  the 
sd  {assignee)  his  exs  kc.  or  his  or  their  counsel  in  the  law  shall 
be  reasbly  advised  or  required  And  furr  that  he  the  sd  {as- 
signor) shall  proceed  with  all  convenient  dispatch  in  procuring 
the  title  to  the  inhtance  of  the  sd  mtgd  preses  to  be  fully  and 
effectually  conveyed  to  him  the  sd  {assignee)  and  his  heirs  And 
furr  [that  the  sd  {assignor)  has  done  no  act  to  incumber,  as  in 
last  Precedent.'] 
In  witness  &c.  see  ante,  No.  XLVI. 


No.  CLXXXVIL— 2. 


No. 
CLXXXVII.2. 


niis 


Assignment  of  a  Term  in  Trust  to  attend  the  Inheritance  of  ^^ 

Lands  purchased  for  a  Charity. 

This  Indre  quadrupartite  made  &:c.  see  ante,  No.  LXXXV. 
Betn  T.  S.  of  &c.  of  the  first  pt  R.  S.  of  &c.  of  the  second  pt 
{trustees)  trustees  of  a  certain  charity  or  hospital  commonly 
called  an  hospital  for  &:c.  of  the  third  pt  and  E.  A.  of  &c.  of  the 
fourth  part    Whas  by  a  certain  indre  of  demise  bearing  date  the  Recital  of  mort- 

day  of         and  made  or  mentd  to  be  made  betn  M.  G.  son  ^^°^   ^ 
of  E.  G  deed  and  grand-nephew  and  devisee  of  M.  G.  deed  of 
the  one  pt  and  E.,  H.  of  the  or.  pt  he  the  sd  M.  G.  in  conson  of 
£         to  him  paid  by  the  sd  R.  H.  did  demise  grant  bargain  and 
sell  unto  the  sd  R.  H.  his  exs  ads  and  ass  for  and  during  the  term 
of        yrs  from  thence  next  ensuing  at  and  under  the  yrly  rent  of 
a  pepper  corn  paye  as  thin  is  mentd  subject  to  a  provo  thin  contd 
that  if  the  sd  M.  G.  his  hrs  exs  or  ads  shd  pay  or  cause  to  be 
paid  to  the  sd  R.  H.  his  exs  ads  or  ass  the  afd  sum  of  £ 
and  int  for  the  same  at  a  certain  day  thin  limited  for  paymt  thof 
that  then  the  sd  indre  shd  cease  determine  and  be  void     And  Further  charge. 
K'has  by  a  certain  deed  poll  bearo-  date  kc.  under  the  hand  and 
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CLXXXVII.2. 

Terms. 


Assignment  of 
term. 


Will. 


Contract  for 
purchase. 


seal  of  the  sd  M.  G.  indorsed  on  the  back  of  the  sd  recited  deed 
the  sd  M.  G.  in  conson  of  the  sum  of  £  more  pd  to  him  by 
the  sd  R.  H.  did  covt  that  the  sd  preses  shd  stand  chagd  with 
the  sum  of  £  then  advanced  togr  with  int  at  5  per  cent,  at 

the  time  and  place  in  the  above  provo  for  paymt  of  the  sd 
£  and  int  and  that  the  preses  shd  not  be  redeemed  by  the 

sd  M.  G.  but  on  paymt  as  well  of  the  sd  £  and  int  as  the 

sd  £  and  int     And  whas  by  indre  bearing  date  and  made 

or  mentd  to  be  made  betn  W.  G.  adm  of  A.  G.  (formerly  A.  W.) 
his  late  wife  deed  who  was  one  of  the  exs  and  residuary  legatees 
named  in  the  last  will  and  testamt  of  the  sd  R.  H.  deed  E.  H. 
widow  and  relict  of  the  sd  R.  H.  and  J.  W.  and  C.  his  wife 
which  sd  E.  and  C.  were  the  two  or.  exs  of  the  sd  R.  H.  of  the 
first  pt  the  sd  M.  G.  of  the  second  pt  T.  W.  of  &c.  of  the  third 
pt  and  R.  S.  pty  hto  of  the  fourth  pt  It  is  witnessed  that  in 
conson  of  the  sum  of  £  pd  by  the  sd  T.  W.  to  the  sd  W.  G. 
with  the  consent  and  by  the  direction  of  the  sd  E.  H.  J.  W.  and 
C.  his  wife  and  the  sd  M.  G.  testified  as  thin  is  mentd  being  in 
full  for  the  principal  and  int  due  on  the  sd  recited  mtge  and 
deed  poll  thin  also  mentd  And  also  in  conson  of  the  sum  of  5s. 
by  the  sd  R.  S.  to  the  sd  W.  G.  E.  H.  J.  W.  and  C.  his  wife 
and  of  which  sevl  sums  they  did  thby  acquit  &:c.  the  sd  T.  W. 
and  R.  S.  and  each  of  them  resply  They  the  sd  E.  H.  J.  W. 
and  C.  his  wife  at  the  request  of  the  sd  W.  G.  and  by  the  direc- 
tion of  the  sd  M.  G.  and  on  the  nomination  of  the  sd  T.  W.  did 
assign  transfer  and  set  over  All  that  &c.  to  hold  the  same  unto 
the  sd  R.  S.  his  exs  ads  and  ass  for  the  remr  of  the  sd  term  of 
yrs  In  Trust  for  the  sd  T.  W.  his  hrs  and  ass  to  attend  and 
wait  upon  the  inhance  of  the  sd  preses  and  to  protect  the  same 
from  and  agst  all  mesne  incumbs  if  any  there  be  And  What 
the  sd  T.  W.  did  in  his  lifetime  duly  make  and  publish  his  last 
will  and  testamt  in  writing  bearing  date  &c.  and  thby  gave  and 
devised  unto  the  sd  T.  S.  by  tlie  name  and  description  of  Ws 
nephew  T.  S.  third  son  of  his  late  sister  S.  S.  his  hrs  and  ass  | 
All  those  &c.  And  whas  the  sd  (trustees)  have  contracted  withf 
the  sd  T.  S.  pty  hto  for  the  absolute  purchase  of  the  fee  simple 
and  inhance  of  four  acres  dec.  for  the  price  or  sum  of  £ 
And  it  hath  been  agrd  by  and  betn  all  the  sd  pties  to  these 
prests  that  previous  to  conveying  the  sd  fee  simple  &c.  to  the 
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sd  {T.)  as  afd  the  residue  of  tlie  sd  term  of        yrs  shd  be  trans-       vv^vln  o 
ferred  and  assd  over  to  the  sd  E.  A.  as  in  manner  hnaftr  mentd         Terms. 
Noio  this  Indre  witnesseth  that  the  sd  R.  S.  for  and  in  conson  Testatum, 
of  the  sd  sum  of  £  pd  by  the  sd  {T.)  to  the  sd  T.  S.  as  afd 

and  also  in  conson  of  bs.  of  &c.  to  him  the  sd  R.  S.  in  hand 
pd  by  the  sd  E.  A.  the  rect  &c.  he  the  sd  R.  S.  by  the  direction 
of  the  sd  T.  S.  testified  by  his  being  a  pty  to  and  seahng  and 
deUvering  these  prests  and  at  the  request  and  on  the  nomination 
of  the  sd  {T.)  testified  by  their  being  pties  &c.  Hath  bargained 
&c.  and  by  &c.  Doth  bargain  kc.  unto  the  sd  E.  A.  All  those  Habendum, 
four  acres  &c.  To  Have  and  to  Hold  the  same  &c.  hby  assd  or 
intended  so  to  be  with  the  appts  unto  the  sd  E.  A.  his  exs  ads 
and  ass  from  henceforth  for  and  during  all  the  rest  residue  and 
remainder  of  the  sd  term  of  yrs  which  is  now  to  come  and 
unexpired  freed  exonerated  and  discharged  of  and  from  all  and 
all  manner  of  former  or  or.  gifts  grants  bargains  sales  mtges 
leases  jointures  entails  and  of  and  from  all  or.  incumbs  whatsr 
to  be  had  made  done  or  wittingly  or  willingly  suffered  by  the 
sd  R.  S.  whby  the  sd  preses  or  any  pt  thof  hby  granted  or 
intended  so  to  be  for  the  residue  of  the  sd  term  may  be  im- 
peached or  incumbered  in  title  charge  este  or  orwise  howsr 
la  Trust  nevss  to  and  for  the  only  use  and  bent  of  the  sd  {T.) 
their  hrs  and  ass  Subject  nevss  to  such  trusts  uses  intents  and 
purps  as  the  governors  of  the  sd  charity  &c.  for  the  time  being 
shall  from  time  to  time  and  at  all  times  hraftr  direct  limit  and 
appoint  the  same  and  in  the  mean  time  and  until  such  direction 
limitation  and  apptmt  the  sd  yrs'  term  as  to  the  sd  four 

acres  &:c.  shall  be  remain  and  continue  in  the  sd  E.  A.  his  exs 
&:c.  to  attend  wait  upon  and  go  with  the  inhance  of  the  sd  four 
acres  &c.  intended  to  be  convyd  as  afd  to  protect  and  preserve 
the  same  from  and  agst  all  mesne  incumbs  if  any  such  there  be 
which  shall  or  may  affect  the  sd  preses  intended  to  be  convyd 
as  afd  in  any  manner  howsr 

In  witness  &c.  see  ante,  No.  XLVI. 
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Terms. 


Recital  of  loan. 


Testatum. 


No.  CLXXXVIII. 

Assignment  of  a  Term  hy  Indorsement,  to  secure  Mortgage 

Money,  and  subject  thereto  to  attend  the  Inheritance. 

This  Indre  kc.  see  ante,  No.  LXXXV.  Betn  the  within- 
named  {termor)  of  the  first  pt  {mortgagor)  of  the  second  pt 
{mortgagee)  of  the  third  pt  and  {trustee)  of  &c.  of  the  fourth  pt 
Whas  the  sd  {mortgagee)  hath  agrd  with  the  sd  {mortgagor)  to 
advance  to  the  sd  {mortgagor)  the  sum  of  £  upon  the  secty 

of  [among  other  heredts]  the  tithes  comprised  in  and  expssd  to 
be  assigned  by  the  within- written  indre  And  by  indres  of  lease 
and  rele  the  lease  bearing  date  the  day  before  the  rele  and  the 
rele  even  date  with  these  presents  and  made  betn  the  sd  {mort- 
gagor) of  the  one  pt  and  the  sd  {mortgagee)  of  the  or.  pt  the 
same  tithes  are  with  or.  heredts  assured  unto  and  to  the  use  of 
the  sd  {mortgagee)  his  exs  &c.  for  securing  to  him  paymt  of  the 
sd  sum  of  £  with  int  for  the  same  after  the  rate  of  bl.  per 

cent,  per  ann.  on  the  day  of  now  next  ensuing     And 

whas  upon  the  treaty  for  the  loan  of  the  sd  sum  of  £ 
it  was  agrd  that  the  within  mentioned  term  of  yrs  shd  so 

far  as  the  same  concerns  the  tithes  expssd  to  be  assigned  by 
the  within-written  indre  be  assigned  unto  the  sd  {trustee)  upon 
the  trusts  hnaftr  decld  Now  &c.  in  conson  &c.  the  sd  {mort- 
gagor) hath  bargained  &c.  the  tithes  and  heredts  comprised  in 
and  expssd  to  be  assigned  by  the  within-written  indre  And  all 
the  este  &c.  To  Have  &;c.  the  sd  preses  hby  assd  &c.  unto  the 
sd  {trustee)  his  exs  &c.  henceforth  for  and  during  all  the  residue 
&c.  Upon  the  trusts  and  for  the  intents  and  purps  following 
That  is  to  say  Upon  Trust  in  the  first  place  for  the  furr  better 
and  more  effectually  securing  unto  the  sd  {mortgagee)  his  exs 
&c.  payment  of  the  sd  sum  of  £  and  int  at  the  times  and  in 
manner  mentd  and  appted  for  paymt  thof  by  the  sd  in  pt  recited 
indre  of  rele  And  from  and  after  paymt  thof  In  trust  for  the 
sd  {mortgagor)  his  exs  &:c.  to  be  assd  and  disposed  as  he  or  they 
shall  direct  or  appt  And  in  the  mean  time  to  attend  the  inherit- 
ance &c.  And  the  sd  {termor)  doth  &c.  {covenant  as  in  last  pre- 
cedent) 

In  witness  &c.  see  ante,  No.  XLVI. 
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No.  CLXXXIX.  CLXXXix. 

Terms. 

Assignment  of  a  Term  to  a  Trustee  for  several  Purchasers  - 

of  an  Estate  sold  in  Parcels. 

This  Indre  made  &:c.  see  ante,  No.  LXXXV.  Betn  {termor) 
of  &c.  of  the  first  pt  {vendor)  of  &c.  of  the  second  pt  A.  B.  of 
(fcc.  and  C.  D.  of  &c.  of  the  third  pt  and  {trustee)  of  &:c.  named 
by  and  on  behalf  of  the  sd  A.  B.  and  C.  D.  of  the  fourth  pt 
Whas  {recite  the  deed  creating  the  term)  And  whas  {recite  the  Recitals. 
mesne  assignments  as  in  JVo.  )  And  whas  the  sevl  messes 

or  tents  Ids  and  heredts  comprised  in  the  hnbefe  in  pt  recited 
indre  of  release  were  put  up  to  sale  by  public  auction  And 
whas  the  sd  A.  B.  and  C.  J),  became  purchasers  at  the  sd  sale 
of  the  lots  marked  &c.  And  whas  it  has  been  agrd  betn  the 
the  sd  A.  B.  and  C.  D.  and  the  sd  {vendor)  tkat  the  sd  sevl 
messes  &c.  comprised  in  the  sd  hnbefe  in  part  recited  indre  of 
release  shall  be  assd  to  the  sd  {trustee)  for  all  the  residue  of  the 
sd  term  in  the  manner  and  upon  the  trusts  hnafter  mentd  JVow  Testatum. 
this  Indre  witnesseth  That  in  pursuance  of  &c.  and  in  conson  of 
&c.  to  the  sd  {termor)  by  the  sd  {trustee)  in  hand  &c.  pd  He  the 
sd  {trustee)  at  the  request  &:c.  of  the  sd  {V.)  and  at  the  nomi- 
nation of  the  sd  {purchasers)  testified  by  their  sevly  being  pties 
to  and  signing  these  prests  Hath  bargained  &;c.  and  the  sd  {V.) 
Hath  granted  bargained  sold  ratified  and  confirmed  and  by  &c. 
Doth  grant  &c.  All  those  the  sd  messes  &c.  and  all  and  singr 
or.  the  preses  comprised  in  the  sd  term  of  yrs  And  all 

the  ests  &c.  of  him  the  sd  {termor)  of  &:c.  in  &c.  To  Have  kc.  Habendum, 
the  sd  messes  &:c.  unto  the  sd  {trustee)  his  exs  &c.  Nevertheless 
upon  the  trusts  and  to  the  intents  and  for  the  purps  hnaftr 
mentioned  That  is  to  say  As  to  all  those  &c.  {give  the  parcels 
of  A.  JB.'s  purchase)  being  so  much  of  the  sd  preses  as  were 
purchased  by  the  sd  A.  B.  In  trust  for  him  the  sd  A.  B.  his  In  trust  for  the 
hrs  and  ass  and  to  be  conveyed  and  disposed  of  as  the  sd  A.  B. 
his  hrs  and  ass  shall  direct  and  appt  and  in  the  mean  time  &c. 
And  as  to  all  those  {describing  the  parcels  of  C.  D.'s  purchase) 
being  such  or.  pt  or  pts  of  the  sd  preses  as  were  purchased  by 
the  sd  C.  D.  In  trust  for  him  the  sd  C.  D.  his  hrs  &c.  and  ass 
{as  above)  And  the  sd  {termor)  doth  &c.  {covenant  that  he  hath 
done  no  act  to  incumber)     In  witness  &:c.  see  ante,  No. 
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Ko.  CXC. 
Terms. 


Recitals. 


Testatum. 


Habendum. 


Further  testa- 
tum. 


Declaration  of 
trusts. 


No  act  to  in- 
cumber the 
several  terms. 


No.  CXC. 

Assignment  of  several  Terms. 

Ohs.  As  to  the  assignment  of  several  terms,  see  Assignments  of 
Terms,  Pref.  sect.  6. 

This  Indre  &c.  Betn  {termors  of  the  several  terms)  of  the  first 
second  third  fourth  pts  {vendor)  of  the  fifth  pt  {purchaser)  of 
(fee,  of  the  sixth  pt  {trustee  of  the  first  and  third  terms)  of  the 
seventh  pt  and  (^trustee  of  the  second  and  fourth  terms)  of- the 
eighth  pt  Whas  {recite  the  terms  according  to  their  priority  and 
creation,  shewing  the  several  deeds  hy  which  they  became  vested 
in  the  several  termors,  as  in  the  first  precedent)  And  whas  &c. 
{recite  the  purchase  deed  from  the  vendor  which  comprises  the 
premises  intended  to  he  hereby  assigned)  And  whas  upon  the 
treaty  &c.  (see  first  precedent)  Now  &c.  in  conson  &c.  He  the 
sd  {termor  of  the  first  term)  Hath  bargained  &c.  unto  the  sd 
{trustee)  his  &cc.  All  and  singr  the  Ids  &:c.  comprised  in  the  sd 
term  of  yrs  created  &.c.  and  now  vested  in  the  sd 

{termor)  for  the  residue  of  the  same  term  in  trust  as  afd  To  Have 
&c.  the  sd  &c.  unto  the  sd  {trustee)  his  &c.  for  the  residue  &c. 
but  upon  the  trusts  hnaftr  decld  and  contd  And  this  Indre  furr 
witnesseth  &c.  {here  assign  the  second  term  of  yrs  in  the 

same  manner  to  the  second  trustee,  then  with  another  witnessing 
part  assign  the  third  term  to  the  first  trustee,  and  then  by  a  fourth 
loitnessing  part  in  like  manner  the  fourth  term  to  the  second 
trustee)  And  it  is  hby  decld  and  agrd  by  and  betn  the  pties 
hereto  that  the  sd  {trustee  of  the  first  and  third  terms)  his  exs 
&c.  shall  stand  possessed  of  and  interested  in  the  Ids  kc.  hby 
assd  or  intended  so  to  be  and  evy  part  thof  for  the  respive  resi- 
dues of  the  sd  terms  of  yrs  and  yrs  And  the 
sd  {trustee  of  the  second  and  fourth  terms)  his  exs  &c.  shall 
stand  &c.  in  the  Ids  &c.  for  the  respive  residues  of  the  sd  terms 
of  yrs  and  yrs  Upon  the  trusts,  &c.  And  the 
sd  {termor  of  the  first  term)  doth  hby  for  himself  &:c.  as  to  and 
concerning  his  own  acts  deeds  and  dfts  and  in  respect  only  of 
the  sd  term  of  yrs  and  the  preses  therein  comprised 
And  the  sd  {termor  of  the  second  term)  doth  &c.  as  to  &c.  and 
in  respect  only  of  the  sd  term  of                   yrs  &c.     And  the  sd 
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(termor  of  the  third  term)  doth  &c.  (as  before  in  respect  of  his  No.  CXC. 

term  only)    And  the  sd  (termor  of  the  fourth  term)  doth  &c.  '— 

(as  before  in  respect  of  his  term  only)  That  they  the  sd  (termors) 
have  (done  no  act  to  incumber)    In  witness  &c.  ante,  No.  XLVI. 


No.  CXCI.  No.  CXCI. 

Terms. 

Assignment  of  Tico  several  Terms  to  attend  the  Inheritance 
and  Surrender  of  another  Term  to  merge. 

This  Indre  kc.  see  ante,  No.  LXXXV.     Whas  {^recite  deeds 
and  a  will  whereby  sevl  terms  of  yrs,  yrs  aiid 

yrs,  and  that  after  several  mesne  assignments  the  same  were 
vested  in  the  present  assignors)  And  ivhas  it  hath  been  agrd 
by  and  between  the  sd  (vendors)  and  sd  (purchaser)  that  the 
residue  of  the  sd  sevl  terms  of  yrs  and  of  yrs  so  far  as 

they  relate  to  or  concern  the  sd  messes  &c.  shall  be  assigned  to 
the  sd  (trustees)  In  trust  to  attend  the  inhance  in  manner 
hnaftr  mentd  and  that  the  residue  of  the  sd  term  of 
shall  be  assd  or  surrendd  so  and  in  such  manner  that  the  same 
shall  be  extinguished  JS^ow  this  Indre  witnesseth  That  in  pur- 
suance and  pt  performance  of  the  sd  hnbefe  in  pt  recited  agrt 
and  also  in  conson  of  10s.  &c.  the  sd  (first  former  trustee)  on 
the  nomination  and  at  the  request  of  the  sd  (vendor)  and  with 
the  privity  and  consent  of  (cestui  que  trusts)  testified  &c.  Hath 
bargd  &c.  and  by  &c.  Doth  bargain,  &:c.  unto  the  sd  (first  new 
trustee)  his  exs  &c.  All  &c.  which  are  comprised  in  the  first  mentd 
term  of  yrs  and  now  vested  in  the  sd  and  which  by 

the  in  pt  recited  indre  of  &c.  were  conveyd  and  ass  to 
as  in  the  last  mentd  indre  more  parlarly  is  mentd   To  Have  kc. 
unto  the  sd  (first  new  trustee)  his  exs  &:c.  henceforth  for  and 
during  all  the  residue  and  renir  of  the  sd  term  of  yrs 

now  to  come  and  unexpired  Upon  the  trusts  nevss  and  for  the 
ends  hinaftr  mentd     And  the  sd  (first  former  trustee)  doth  hby 
&c.  (covenant  that  he  hath  done  no  act  to  incumber)     And  this  Fuither  testa- 
Indre  furr  witnesseth.  That  in  furr  pursuance  &c.  and  of  10s.  '"""* 
by  the  sd  (second  new  trustee)  to  the  sd  (second  former  trustee) 
pd  and  He  the  sd  (second  former  trustee)  Hath  bargd  kc.  and 
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by  &c.  Doth  bargain  &c.  unto  the  sd  {second  new  trustee)  all  &c. 
comprised  in  the  sd  second  befementd  term  of  yrs  &c.   To 

Have  &.C.  the  sd  messes  &c.  unto  the  sd  {second  new  trustee) 
henceforth  &c.  Upoii  the  trusts  nevss  &;c.  And  the  sd  {second 
former  trustee)  doth  hby  {covenant  that  he  hath  done  no  act  to 
incumbe?')  And  it  is  hby  decld  and  agrd  by  and  betn  the  sd 
{vendor)  and  the  sd  {purchaser)  and  they  sevly  direct  and  appt 
that  the  sd  {first  new  trustee)  and  the  sd  {second  new  trustee) 
shall  stand  and  be  possessed  of  the  sd  messes  &c.  hby  assd  and 
assurd  to  them  resply  for  the  residues  of  the  several  terms  of 
yrs  and  of  yrs  Upon  the  trusts  following  that 

is  to  say  As  to  the  sd  messes  &c.  comprised  in  the  sd  term  of 
yrs  demised  to  the  sd  {vendor)  his  exs  by  way  of 
mrtge  as  afd  for  securing  the  sd  principal  sum  of  £ 
and  the  int  thof     And  as  to  and  for  and  concerning  the  sd 
messes  &c.  comprised  in  the  sd  term  of  yrs  demised  to 

the  sd  {vendor)  his  exs  by  way  of  mtge  for  securing  the  sd  sum 
of  £  And  after  payment  of  the  sd  sum  of  £ 

and  £  and  the  int  thof  and  in  the  meantime  subject 

thereto  In  trust  for  the  sd  {purchaser)  his  hrs  apptees  and  ass 
and  to  be  assd  and  disposed  of  from  time  to  time  as  he  or  they 
shall  direct  or  appt  And  in  the  meantime  to  attend  &c.  the 
freehd  revn  and  inhance  of  the  sd  messes  &c.  hnbefe  assd  To 
the  end  that  the  same  freehd  revn  and  inhance  may  by  means 
of  the  sevl  residues  of  the  sd  sevl  terms  of  yrs  and  of 

yrs  resply  be  protected  of  from  and  agst  all  incumbs  (if 
any)  mesne  and  subsequent  to  the  creation  of  the  same  terms 
resply  and  upon  no  or.  trust  nor  for  any  or.  use  int  or  purpe 
whatsr  And  this  Indre  furr  ivitnesseth  That  in  conson  of  the 
principal  sum  of  £  and  int  which  w^ere  secured  to  the 

sd  {mtgees)  resply  having  been  pd  and  in  further  pursuance  &c. 
and  also  in  conson  of  10s.  &c.  to  {trustee)  of  third  term  in  hand 
paid  &c.  He  the  sd  {trustee)  Hath  surrendd  and  yielded  up  and 
by  &c.  Doth  surrender  and  yield  up  Alike,  which  were  demised 
and  granted  to  the  sd  {trustee)  his  exs  &c.  for  the  sd  term  of 
yrs  And  all  the  este  &c.  exceptg  and  always  reserv- 
ing out  of  the  surrender  hby  made  the  sd  &c.  To  the  intent  that 
the  sd  term  may  as  to  the  messes  &c.  hby  surrendd  or  orwise 
assd  &c.  be  merged  annihilated  and  extinguished  and  by  way 
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of  release  of"  rio-ht  suit  or  orwise  cease  determine  and  be  void     No.  CXCI. 

And  the  sd  (trustee)  doth  &c.  {covenant  that  he  hath  done  no  act erms.^ 

to  incumber) 

In  witness  &c.  see  ante,  No.  XLVI. 


No.  CXCII.  ^°-  cxcii. 

Terms. 

Assignment  of  Chattels  real,  to  which  a  person  is  intitled  in 
Right  of  his  Wife,  in  Trust  to  Re-assign  the  same. 

Ohs.  1.  Terms  for  years  and  other  chattels  real,  of  which  a  Avife  is 
or  may  be  possessed  during  her  coverture,  will  survive  to  her,  unless 
the  husband  exercise  some  act  of  ownership  in  his  lifetime,  as  by 
assignment  or  otherwise.  He  cannot  dispose  of  them  by  will  until 
he  has  so  done,  as  the  will  does  not  take  effect  until  after  his  death, 
and  the  law  vests  the  term  in  the  wife  immediately  after  the  decease, 
Co.  Litt.  351,  b ;  Com.  Dig.  Baron  and  Feme,  E.  2 ;  1  Rop.  Hus. 
&  W.  196. 

2.  As  to  the  stamp  on  assignments,  not  charged  as  conveyances, 
see  ante,  Assignments,  Pref.  sect.  4. 

This  Indre  &c.  Betn  [husband)  of  &c.  of  the  one  pt  and  (trus- 
tee) of  8cc.  of  the  or.  pt  Whas  the  sd  (H.)  as  husband  of  M. 
his  wife  formerly  M.  T.  spinster  is  possessed  of  or  intitled  to 
divers  messes  and  for  divers  terms  of  yrs  and  is  desirous  of 
becoming  the  absolute  owner  of  the  same  to  the  intent  that  he 
may  have  the  right  of  settling  and  disposing  of  the  same  by  will 
or  in  any  other  manner  as  he  shall  think  fit  JVow  for  the  purps 
afd  and  in  conson  of  10*.  in  hand  &;c.  pd  to  the  sd  (H.)  by  the 
sd  (T.)  He  the  sd  (H.)  Hath  bargained  sold  &c.  and  by  Sec. 
Doth  bargain  sell  &c.  unto  the  sd  (T.)  his  exs  &c.  All  those 
the  messes  or  tents  and  Ids  whatsr  of  which  he  the  sd  (H.)  is 
possessed  or  in  which  he  is  interested  in  right  of  his  wife  or  as 
her  husband  for  any  term  of  yrs  or  any  or.  chattel  int  whatsr 
with  their  and  evy  of  their  apts  And  all  the  este  &c.  of  him 
the  sd  (husband)  To  Have  and  to  Hold  the  sd  messes  &c.  and  Habendum, 
all  and  singr  or.  the  preses  hby  assd  and  evy  pt  and  pel  thof 
with  their  apts  unto  the  sd  (trustee)  his  exs  ads  and  ass  hence- 
forth for  the  sevl  residues  and  remrs  of  the  sevl  terms  for  years 
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No.  CXCII.     or  or.  ints  which  the  sd  (husband)  hath  in  the  sd  messes  resply 

"-!^ now  to  come  and  unexpired  for  and  during  all  such  times  terms 

for  yrs  and  or.  ints  as  the  sd  {husband)  now  hath  in  the  sd 
messes  &.c.  resply  as  fully  and  beneficially  to  all  intents  and 
purps  as  the  sd  (husband)  can  assign  or  orwise  assure  the  same 
Nevss  upon  trust  that  the  sd  trustee  his  exs  ads  and  ass  do  and 
shall  immly  after  the  exon  of  these  prests  re-assign  the  sd 
preses  hby  assd  or  orwise  assurd  with  their  and  evy  of  their 
apts  and  all  his  and  their  este  right  title  &c.  unto  the  sd  (hus- 
band) his  exs  ads  and  ass  for  all  the  then  residues  and  remrs  of 
the  sevl  terms  for  yrs  or  or.  ints  of  the  sd  (trustee)  his  exs  ads 
and  ass  therein     In  witness  &c. 


No.  CXCII.  2.  No.  CXCIT.— 2. 

Re-assignment  by  Indorsement,  in  Pursuance  of  the  foregoing 

Deed. 

Know  all  Men  by  these  Presents  That  in  exon  of  the  trust  re- 
posed in  him  the  within-named  (trustee)  in  and  by  the  within- 
written  indre  and  in  conson  of  &;c.  to  the  sd  {trustee)  by  the 
within-named  (husband)  in  hand  pd  He  the  sd  (trustee)  Hath 
bargained  sold  and  assigned  and  by  &:c.  Doth  &c.  unto  the  sd 
(husband)  his  exs  &c.  All  the  messes  Sec.  whatsr  which  by  the 
within-written  indre  were  and  are  assd  or  orwise  assured  by  the 
sd  (husband)  to  the  sd  (trustee)  or  intended  so  to  be  and  evy  pt 
and  pel  of  the  same  with  their  and  evy  of  their  apts  And  also 
all  the  este  right  title  int  property  power  claim  and  demand 
whatsr  of  him  the  sd  (trustee)  of  in  to  upon  and  over  the  sd 
messe  by  force  or  virtue  of  the  sd  within-written  indre  or  orwise 
howsr  Togr  with  the  same  indre  To  Have  and  to  Hold  the  sd 
messes  Sec.  and  all  and  singr  or.  the  preses  hby  assd  and  evy  pt 
&:c.  with  their  appts  unto  the  sd  (husband)  his  exs  ads  and  ass 
henceforth  for  the  sevl  residues  and  remrs  of  the  sevl  terras  for 
yrs  and  or.  ints  which  he  the  sd  {trustee)  hath  in  the  sd  messes 
resply  by  virtue  of  the  within-written  indre  and  for  and  during 
all  such  time  or  times  &c.  and  or.  ints  as  the  sd  (trustee)  now 
hath  in  the  sd  messes  &c.  resply  by  virtue  of  the  same  indre  as 
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fully  and  beneficially  as  the  sd  {trustee)  can  assign  or  orwise  No.  cxcil.  2. 

1  T         •  0  TVT        -v-Tirx  Terms. 

assure  the  same     In  icitncss  &c,  &e&  ante,  JNo.  XLVl. 


No.  CXCIII.  No.cxciii. 

Assignment  of  a  Wife's  Term  for  Years  by  a  Husband  and  a 
Wife  to  a  Purchaser. 

Ohs.  A  man  having  an  absokxte  right  to  dispose  of  a  wife's  term 
of  years  (see  last  precedent)  may  do  so  alone,  but  it  is  most  usual  to 
make  the  wife  a  party  in  an  assignment  to  a  purchaser. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  {assignor)* 
of  &c.  and  M.  his  wife  [before  marriage  M.  R.  spinster]  of  the 
one  pt  and  {assignee)  of  &c.  of  the  or.  pt  Whas  by  an  indre 
bearing  date  &c.  and  made  or  expssd  to  be  made  betn  J.  H. 
therein  described  of  the  one  pt  and  the  sd  M.  [then  M.  R. 
spinster]  of  the  or.  pt  For  the  consons  therein  mentd  the  sd 
J.  H,  did  demise  and  lease  unto  the  sd  M.  R.  her  exs  ads  and 
ass  All  that  messe  &c.  with  the  appts  To  Hold  the  same  unto 
the  sd  M.  R.  her  exs  (fee,  from  the  day  of  last  past  for 
and  during  &:c.  from  thence  next  ensuing  and  fully  to  be  com- 
plete and  ended  subject  to  the  rents  covts  and  agrmts  therein 
reserved  and  contd  to  be  pd  observed  and  performed  And  whas 
the  sd  {assignor)  with  the  privity  and  approbation  of  the  sd  M. 
his  wife  hath  contracted  and  agrd  with  the  sd  {assignee)  for  the 
absolute  sale  to  him  of  the  sd  messe  &:c.  for  the  residue  &c. 
Now  this  Indre  witnesseth  that  in  pursuance  of  &c.  and  in  con- 
son  of  the  sum  of  £  to  the  sd  {assignor)  in  hand  &c.  by  the 
sd  {assignee)  well  &c.  pd  the  rect  &:c.  And  also  for  and  in  con- 
son  of  the  sum  of  10s.  of  &c.  to  the  sd  M.  in  hand  &:c.  He  the 
sd  {assignor)  with  the  privity  &c.  of  M.  his  wife  testified  &c. 
Hath  bargained  &c.  and  by  &:c.  Doth  bargain  sell  &c.  unto  the 
?d  {assignee)  his  &c.  All  that  &c.  (see  Assignment  of  a  Lease) 
And  all  the  este  &c.  To  have  and  to  Hold  the  sd  messe  &c.  unto  Habendum, 
the  sd  {assignee)  his  &:c.  And  the  sd  {assignor)  for  himself  &c.  Covenants, 
doth  hby  covt  &c.  in  manner  following  that  is  to  say  That  for  A  subsisting 
and  notwithstanding  any  act  &:c.  by  him  the  sd  {assignor)  and 
M.  his  wife  made  &c.  {lease  is  good  and  subsisting,  see  Assign- 
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ment  of  a  Lease)  Arid  that  for  and  notwithstanding  any  such 
act  deed  matter  or  thing  as  afd  he  the  sd  (assignor)  and  M.  his 
wife  or  one  of  them  have  or  hath  &:c.  in  themselves  himself  or 
herself  (good  right  to  assign  &'c.)  And  that  it  shall  be  Iful  for 
the  sd  (assignee)  his  &c.  peaceably  and  quietly  to  have  &c.  with- 
out the  Iful  let  suit  &:c.  of  or  by  him  the  sd  (assignee)  and  the  sd 
M.  his  wife  or  either  of  them  their  or  either  of  their  exs  &:c.  And 
that  free  and  clear  and  for  ever  discharged  or  orwise  by  the  sd 
(assignor)  his  hrs  exs  or  ads  well  and  sufficiently  saved  defended 
and  kept  harmless  and  indemnified  of  from  and  agst  all  estes 
&:c.  whatsr  either  already  had  &c.  or  hraftr  to  be  had  See.  by  the 
sd  (assignor)  and  M.  his  wife  or  either  of  them  their  or  either  of 
their  exs  or  ads  or  by  any  psn  or  psns  Ifully  or  equitably  claim- 
ing or  to  claim  by  from  under  or  in  trust  for  them  or  any  of  them 
And  furr  that  he  the  sd  (assignor)  his  exs  &:c.  and  all  and  evy 
or.  psn  or  psns  having  or  claiming  &c.  by  from  or  under  or  in 
trust  for  him  the  sd  (assignor)  and  M.  his  wife  or  either  of  them 
their  or  either  of  their  exs  &c.  shall  and  will  &;c.  make  and  do 
&c.  (acts  for  further  assurance)  And  also  that  he  the  sd  (assig- 
nor) his  exs  and  ads  shall  and  will  pay  the  rent  reserved  by  the 
afd  in  pt  recited  indre  of  lease  up  to  and  including  Midsummer- 
day  now  next  ensuing  and  shall  and  will  save  &c.  the  sd  (assig- 
nor) his  exs  ads  and  ass  and  his  and  their  Ids  tents  goods  and 
chattels  resply  from  the  same  rent  and  from  all  costs  and  exps 
on  acct  of  the  breach  or  non-performance  of  any  of  the  covts 
or  agrts  in  the  sd  in  pt  recited  indre  on  the  pt  of  the  sd  M.  her 
exs  ads  or  ass  to  be  performed  from  the  commencement  thereof 
And  the  sd  (assignee)  doth  hby  for  himself  his  exs  &c.  covt  &c. 
with  the  sd  (assignor)  that  he  the  sd  (assignee)  shall  and  will  &c. 
pay  the  yrly  rent  «fcc.  and  perform  fulfil  and  keep  all  and  evy 
the  covts  and  agrts  in  the  sd  &:c.  in  pt  recited  indre  of  lease 
contd  on  the  pt  of  the  tenant  or  lessee  from  henceforth  to  be 
performed  and  from  the  same  rents  covts  and  agrts  and  all  costs 
and  exps  on  acct  of  any  breach  neglect  or  deft  of  or  in  payment 
or  performance  thof  as  afd  shall  and  will  save  harmless  and 
keep  indemnified  the  sd  (assignor)  and  M.  his  wife  and  each  of 
them  and  each  of  their  exs  &c.  In  witness  &c.  see  ante,  No. 
XLVI. 


I 
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ATTESTATIONS. 


Sect.  1.  An  attestation  of  a  deed  is  a  memorandum  by  the  wit- 
nesses who  saw  the  same  sealed  and  delivered,  and  who  are  to  indorse 
or  underwrite  their  names  thereon.  A  deed  sealed  and  delivered,  it 
is  said,  may  be  good,  for  the  seal  is  the  essential  part  of  the  deed,  1 
Inst.  7;  10  Co.  93.  In  the  execution  of  powers  of  appointment,  it  is 
necessar}'  to  insert  the  words  "  signed."     See  Appointments. 

2.  By  the  Statute  of  Frauds,  29  C.  2,  c.  3,  all  devises  and  bequests 
of  any  lands  or  tenements  devisable  by  the  Statute  of  Wills,  or  by 
any  particular  custom,  are  required  to  be  signed  by  the  party  devising 
the  same,  or  some  other  person  in  his  presence,  and  by  his  express 
directions,  and  to  be  attested  and  subscribed  in  presence  of  the  de- 
visor, by  three  or  four  credible  witnesses.  By  the  7  W.  4  &  1  Yict. 
c.  26,  repealing  sec.  5,  6, 19,  20,  21  and  22  of  that  statute,  the  signa- 
ture of  the  testator  must  be  made  or  acknowledged  by  him  in  the 
presence  of  two  instead  of  three  witnesses,  who  must  be  present  at 
the  same  time  As  the  Act  does  not  render  any  particular  form  of 
attestation  necessary,  it  is  presumed  that  the  old  forms  will  remain  in 
use.    See  further  as  to  attestations,  Wills. 


No.CXCIV.  xo.cxciv 

Attestation  of  the  Execution  of  a  Deed  hy  a  Person  Deaf  and         Dumb. 

Dumb. 

The  within-written  indenture  was  signed  sealed  and  delivd 
[being  first  duly  stamped]  by  the  within-named  A.  B.  who  being 
deaf  and  dumb  but  capable  of  reading  the  same  was  first  read 
over  by  him  and  he  seemed  perfectly  to  understand  the  same  in 
the  presence  of 

C.  D.  of&c. 

E.  F.of&c. 


No.CXCV.  j,,.cxcv. 

Attestation  of  the  Execution  of  a  Deed  hy  a  Blind  Pei'son.  ^^'"'^' 

The  within-written  indre  was  signed  sealed  and  delivered  by 
the  within-named  A.  B.  [having  been  first  duly  stamped]  and 
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No.  CXCY.    he  being  blind  the  same  indenture  was  carefully  and  audibly 
! read  over  to  him  in  the  presence  of 

C.  D.  of&c. 

E.  F.  of&c. 


No.  CXCVI. 

Attorney. 


No.  CXCVI. 

Attestation  of  the  Execution  of  a  Deed  as  the  Attorney/. 

Signed  sealed  and  delivered  by  the  within-named  C.  D.  as  the 
attorney  of  the  within-named  A.  B.  [being  first  duly  stamped] 
in  the  presence  of 

E.  F.  of  &c. 
G.  H.  of&c. 


No.  CXCVII. 

Power  of 
Attorney. 


No.CXCrill. 

Testimonium. 


No.  CXCLVII. 

Attestation  and  Testimonium  of  a  Deed  executed  under  a  Power 
of  Attorney  from  Two. 

Signed  sealed  and  delivered  [being  first  duly  stamped]  by  the 
within  named  A.  B.  as  the  attorney  of  the  within-named  C.  D. 
and  E.  F.  and  in  the  names  and  as  the  several  acts  and  deeds 
of  the  sd  C.  D.  and  E.  F.  in  the  presence  of 

G.  H.  of&c. 
I.  K.  of&c. 

No.  CXCVIII. 

The  Testimonium. 

In  Witness  whereof  A.  B.  of  &c.  hath  by  virtue  of  a  deed-poll 
or  letter  of  attorney  under  the  hands  and  seals  of  the  sd  C.  D. 
and  E.  F.  bearing  date  the  day  of  18  and  hereunto  (a) 
annexed  put  the  hands  and  seals  of  the  sd  C.  D.  and  E.  F.  the 
day  and  yr  first  above  written 

C.  D.  {seal)  by  A.  B.  his  attorney. 
E.  F.  (seal)  by  A.  B.  his  attorney. 

(a)  If  the  letter  of  attorney  concern  other  property,  a  true  copy  of  the  same 
should  be  annexed. 
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No.  CXCIX.  No.cxcix. 

.  Tnterlineations. 

Attestations  where  there  happen  to  be  Interlineations,  Sfc. 

Signed  sealed  and  delivered  [being  first  duly  stamped]  by 
the  within-named  A.  B.  the  words  {copy  the  words)  having  been 
previously  interlined  in  the  fourth  and  fifth  lines  of  the  first 
skin,  (or  "  written  over  obliterations  between"  &c.  as  the  case 
may  be)  in  the  presence  of  &c. 


No.  CC.  jfo.  cc. 

Attestation  of  a  Deed  executed  by  one  Party  in  his  own  Right,       ^     omey. 
and  as  the  Act  of  another  of  the  Parties  by  Virtue  of  a 
Power. 

Signed  sealed  and  delivered  [being  first  duly  stamped]  by 
the  above-named  [or  "  within  written"]  A.  B.  with  his  own  name 
and  as  his  own  act  and  deed  and  afterwards  as  the  attorney 
and  in  the  name  and  as  the  act  and  deed  of  the  within-named 
C.  D.  by  virtue  of  the  authty  given  to  him  the  sd  A.  B.  for  that 
purpose  by  the  indenture  of  assignment  from  the  sd  C.  D.  to 
him  the  sd  A.  B.  and  which  is  recited  in  this  instrument  in  the 
presence  of  &c. 


No.   CCI.  No.CCI. 

Attestation  of  a  Will. 

Signed  sealed  published  and  declared  by  the  sd  testator  as 
and  for  his  last  will  and  testament  in  the  presence  of  us  who  in 
his  presence  and  at  his  request  and  in  the  presence  of  each 
other  have  hereunto  subscribed  our  names  to  each  sheet  as  wit- 
nesses thereto  {and  if  there  are  two  parts  say,  "  as  we  have  also 
done  to  each  sheet  of  another  part  of  his  will  at  the  same 
time"). 
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No.  ecu. 

Testimonium. 


No.  ecu. 

Testimonium  of  a  Will. 

In  Testimony  (or,  "  In  Witness')  whereof  I  the  sd  A.  B.  the 
testator  have  to  two  parts,  ("  each  part"  or  "  this  part"  &c.  of) 
this  my  last  will  and  testament  contained  in  sheets  of  paper 
set  my  hand  and  seal  namely  to  first  sheets  my  hand  and  to 
the  and  last  of  each  part  {or  "  of  this  part")  my  hand  and 

seal  the  day  of  in  the  year  of  our  Lord  18     . 


ATTORNMENTS. 

1.  Definition  of  an  Attornment.  ]      2.  Stamp  Duty  on  Attornment. 


Definition  of  an 
attornnaent. 


Stamp  duty  on 
attornment. 


No.  CCIII. 

Mortgagee. 


Sect.  1.  Attornment  is,  properly,  the  acknowledgment  by  the- 
tenant  of  a  new  lord,  or  the  agreement  of  the  tenant  to  the  grant  of 
the  seignory  of  a  rent,  or  of  a  reversion  and  remainder,  Co.  Litt. 
309  a.  Since  the  4  &  5  A.  c.  16,  and  11  G.  2,  c.  19,  an  attornment 
is  no  longer  necessary  to  the  validity  of  a  grant,  and  is  therefore 
seldom  made,  except  occasionally  to  mortgagees,  or  in  the  case  of  a 
recovery  in  ejectment. 

2.  A  mere  attornment,  not  containing  an  agreement  to  pay  such 
rent  as  shall  be  agreed  upon,  requires  no  stamp,  Cornish  v.  Searellf 
8  B.  &  C.  47. 


No.  CCIII. 

Attornment  from  a  Tenant  to  a  Mortgagee  in  Possession  hy 
Ejectment. 

Know  all  Men  that  I  the  within-named  {tenant)  did  on  the 
day  of  last  past  attorn  and  become  tenant  to  the 

within-named  {mortgagee)  and  agree  {a)  to  pay  such  rent  and 
at  such  times  as  are  therein  mentioned  and  in  testimony  thof 
did  give  one  shilling  in  the  name  of  attornment  in  the  presence 
of  whose  names  are  hereunto  subscribed. 


(a)  As  to  the  stamp,  see  supra,  sect.  2. 
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No.  CCIV. 

Attornment  of  several  Tenants  by  Direction  of  the  3Iortgagor 

To  All  to  wliom  these  prests  shall  come  A.  B,,  C.  D.  and  E.  F. 
send  greeting  Whas  A.  B.  holds  and  rents  of  the  sd  {mort- 
gagor) a  certain  farm  called  &;c.  and  situate  &c.  and  C.  D.  holds 
&c.  and  E.  F.  holds  &:c.  And  whas  the  sd  sevl  farms  are  now 
in  mortgage  to  {mortgagee)  of  &c.  and  the  sd  {mortgagor)  is 
willing  and  desirous  that  the  sd  {mortgagee)  should  have  posson 
of  the  respive  preses  Now  Know  ye  that  the  sd  A.  B.,  C.  D. 
and  E.  F.  by  the  direction  of  the  sd  {mortgagor)  testified  by  his 
being  a  party  to  and  signing  these  presents  do  hby  severally 
agree  to  pay  over  the  sevl  rents  due  and  paye  for  their  respive 
farms  and  each  of  them  the  sd  A.  B.,  C.  D.  and  E.  F.  have  given 
one  shilling  in  the  name  of  attornment  and  in  pt  payrat  of  the 
sd  rent    In  witness  kc.  see  ante,  No.  XLVI. 


No.  CCIV. 
Several  Tenants, 


AUCTIONS. 


1.  What  constitutes  an  Auction. 

2.  Sales  by  ^luction  tcithin  the  Statute 

of  Frauds. 

3.  Licence  to  sell  bi/  Auction. 

4.  Particulars  and  Conditions  of  Sale. 

5.  Conduct  of  the  Sale. 
Auctioneer  Agentjhr  both  Parties. 
Auctioneer  an  Agent  xcithout  luritten 

Authoritr/. 

Implied  Authority. 
Auctioneer  must  not  exceed  his  Au- 
thority. 

6.  Biddings  at  the  Sale. 
Biddings  by  competent  Pe?'Sons. 
Private  Biddings  hoio  far  admis- 
sible, or  othenvise. 

7.  Deposit  Part  of  Purchase  JSloney. 
Payment  of  Deposit  to  Auctioneer. 
Interpleader  Bill  by  Auctioneer. 
Belief  under  Interpleader  Act. 


9. 
10. 


11. 


Effect  of  Auctioneer's  Insolvency. 

Investment  of  the  Deposit. 

Auctioneer's  Liability  as  to  Charge 
of  Goods. 

Proceeds  of  Sale. 

Remuneration  of  Auctioneer. 

Auction  Duty  a  Charge  upon  Auc- 
tioneers. 

When  the  Duty  attaches. 

Remission  of  the  Duty  to  the 
Owner  of  the  Property. 

Validity  of  the  Contract. 

Particulars  and  Conditions  of 
Sale. 

Biddings  at  the  Sale. 

Provisions  of  the  Statute  of  Frauds. 

Signing  the  Contract. 

Contract  entire  or  othenvise. 

Effect  (f  paying  the  Auctio7i  Duty. 


Sect.  1.  An  auction  is  a  sale  by  competition,  -where  the  highest  Whatconsti- 
bidder  is  the  purchaser,  but  to  constitute  a  sale  within  the  Auction  ^"^^^ 
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Auctions. 


What  compre- 
hended under 
the  law  of 
auctions. 


Sales  by  auction 
within  the  Sta- 
tute of  Frauds. 


Licence  to  sell 
by  auction. 


Particulars  and 
conditions  of 
Sale. 


Acts  it  is  not  necessary  that  it  should  he  conducted  m  any  particular 
manner.  The  words  of  the  19  G.  3,  c.  56,  s.  3,  are  "  by  outcry,  knock- 
ing down  of  hammer,  by  candle,  by  lot,  by  parcel,  or  by  any  other 
mode  of  sale  at  auction,  or  whereby  the  highest  bidder  is  deemed  to  be 
the  purchaser,"  and  therefore  a  sale  in  a  private  room,  where  several 
persons  were  present,  and  a  bargain  was  struck  with  one  who  offered 
the  most,  was  held  to  be  a  sale  within  the  auction  laws,  Walker  v. 
Advocate-Gen.  1  Dow,  114;  and  any  thing  in  the  nature  of  a  bid- 
ding is  within  the  Act,  as  candlestick  biddings,  R.  v.  Taylor,  13 
Price,  636;  S.  C.  M'Clel.  362;  dumb  biddings  and  the  like,  Cruso 
V.  Crisp,  3  East,  340 ;  but  it  appears  that  where  property  is  put  up 
to  sale,  and  there  is  no  person  that  bids,  this  will  not  be  deemed  an 
auction  within  the  Act,  the  bare  proposal  of  a  sum  by  an  agent  for 
the  owner  not  being  held  to  be  a  bidding,  ib.  and  see  Capp  v.  Top- 
ham,  6  East,  392;  S.  C.  2  Smith,  443. 

The  law  of  auctions  is  affected  not  only  by  the  revenue  laws,  but 
also  by  the  general  law  regulating  the  transfer  of  property  real  and 
personal.  In  this  twofold  point  of  view  it  embraces  various  matters 
as  regards  the  Statute  of  Frauds,  the  licence  to  sell  by  auction,  the 
conditions  of  sale,  the  conduct  of  the  sale,  the  biddings  at  the  sale, 
the  deposit  and  the  auction  duty. 

2.  It  Avas  for  some  time  a  matter  of  question,  whether  sales  by 
auction  were  within  the  Statute  of  Frauds.  In  one  case  it  was  ex- 
pressly decided  that  they  were  not,  Simon  v.  Motivos,  3  Burr.  1921; 
but  that  case  has  been  overruled  by  a  variety  of  subsequent  decisions, 
and  it  is  now  settled  that  the  provisions  of  that  Act  must  be  complied 
with  in  sales  by  auction,  whether  of  real  or  personal  estate  in  the 
same  manner  as  in  sales  by  private  contract,  see  Dig.  p.  ii.  tit* 
Frauds  (Statute  of). 

3.  No  one  can  sell  any  thing  by  auction  without  taking  out  an 
excise  licence;  and  m  the  case  of  selling  particular  exciseable  articles, 
he  must  take  out  a  special  licence  in  addition  from  the  commissioners 
of  excise ;  or  for  the  sale  of  plate,  watches  or  patent  medicines  a 
licence  from  the  commissioners  of  stamps.  On  taking  out  a  licence, . 
the  auctioneer  is  required  to  enter  into  a  bond  to  deliver  in  an  accoimt 
to  the  Excise  Office  of  each  sale.  The  enactments  regulating  the 
licence  and  the  bond  are  contained  in  the  19  G.  3,  c.  56 ;  43  G.  3,  c. 
130;  6  G.  4,  c.  81 ;  7  &  8  G.  4,  c.  53;  and  4  &  5  W.  4,  c.  51 ;  see 
further  Bateman  on  the  Excise  Laws,  and  Bateman  on  the  Law  of 
Auctions ;  also  Dig.  p.  ii.  tit.  Auctions. 

4.  The  particulars  or  conditions  of  sale,  which  more  immediately 
concern  the  parties  themselves,  are  of  the  first  importance,  and  re- 
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quire  to  be  drawn  up  with  special  care,  see  jwst,  No.  CCXV. ;  also        Auctiotis. 
Conditions  of  Sale. 

5.  The  conduct  of  the  sale  rests  with  the  auctioneer,  who  at  all  Conduct  of  the 
times  was  held  to  be  an  agent  for  the  vendor,  BexrveU  v.  Ch'istie ; 
and  according  to  the  later  decisions,  he  has  been  held  to  be  also  an  Auctioneer  an 
agent  for  both  parties,  JEmersion  v.  Heelis,  2  Taunt.  38 ;  Kemys  v.  parties. 
Proctor,  3  V.  &  B.  57 ;  S.  C.  IJ.  &  W.  350;  and  as  an  agent  he 
cannot  delegate  his  authority,  and  cannot  therefore  authorize  anyone, 
not  even  his  own  clerk,  to  sell  without  the  consent  of  the  owner  of  the 
property,  Coles  v.  Trecothick,  9  Ves.  236 ;  although  for  some  pur- 
poses the  clerk  may  also  be  an  agent  for  both  parties  as  well  as  the 
auctioneer  himself,  Payne  v.  Cave,  3  T.  R.  148 ;  Gosbell  v.  Archer, 
2  Ad.  &  Ell.  500;    S.  C.  4  Nev.  &  Man.  485;   S.  C.  1  Har.  & 
Woll.  31. 

No  written  authority  is  necessary  to  constitute  the  auctioneer  an  Auctioneer  an 
agent  for  both  parties,  the  seller  giving  authority  by  his  instructions  wntten  autlio- 
to  sell,  and  the  buyer,  to  whom  the  conditions  of  sale,  pasted  on  the  "'y- 
auctioneer's  box,  are  a  sufficient  notice  of  the  terms  by  his  bidding 
aloud,  Sivion  v.  3Iotivos,  1  Bl.  599 ;  S.  C.  3  Burr.  1921 ;  Hinde  v. 
Woodhouse,  7  East,  558 ;  Emerson  v.  Heelis,  2  Taunt.  38 ;  Shelton 
V.  Livius,  2  Tyrw.  436;  Bird  v.  Boidter,  4  B.  &  Ad.  443;  and  an  implied  autho- 
authority  may  be  implied  by  certain  acts  without  any  verbal  instruc-  "'y* 
tions,  as  if  the  owner  of  a  horse  send  it  to  a  common  repository  for 
the  sale  of  horses,  or  the  proprietor  of  goods  send  them  to  an  auction 
room,  Pickering  v.  Busk,  15  East,  42 ;  and  so  an  auctioneer's  clerk 
can  bind  the  purchaser  as  well  as  the  vendor  by  an  entry  made  in 
their  presence,  as  by  their  silence  when  the  hammer  falls  he  is  con- 
sidered to  have  their  authority  to  execute  the  contract  on  their  behalf, 
Farebrother  v.  Simmons,  5  B.  &  A.  333.     As  to  the  signature  by 
the  auctioneer  or  his  clerk  within  the  Statute  of  Frauds,  see  Dig.  p. 
ii.  tit.  Frauds  (Statute  of). 

An  auctioneer,  in  conducting  a  sale  by  auction,  cannot  deviate  from  Auctioneer  must 

the  strict  terms  of  his  instructions ;  if  he  does,  he  will  be  personally  "uilioritT. 

amenable  for  the  consequences,  Powell  v.  Sadler,  cited  Paley,  P.  & 

A.  80 ;  and  therefore  if  he  sell  by  private  contract  property  intrusted 

to  him  to  sell  by  auction,  he  will  be  held  liable,  Daniel  v.  Adams, 

Amb.  495 ;   so  if  the  auction  duty  attaches  on  a  sale  through  his 

neglect,  he  cannot  recover  the  same,  Ca2Jp  v.  Tojyham,  6  East,  392 ; 

Jones  V.  Nanney,  13  Price,  76 ;  S.  C.  M'Clel.  25.     As  to  the  duty 

and  liability  of  the  auctioneer  with  regard  to  the  biddings  at  the  sale, 

and  the  deposit  after  the  sale,  see  infra. 

6i  To  complete  a  sale  by  auction,  there  must  be  a  bidding  on  the  Biddings  at  the 

sale. 
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Auctions. 


Biddings  by 

competent 

persons. 


Private  biddings 
how  far  admis- 
sible, or  othei- 
wise. 


Deposit  part  of 
purchase  money. 


Payment  of  de- 
posit to  auc- 
tioneer. 


one  side  by  one  as  a  purchaser,  and  an  acceptance  of  the  bidding  by 
the  auctioneer,  signified  by  the  fall  of  his  hammer,  Payne  v.  Cave, 
3  T.  R.  148;  and  before  the  hammer  is  down,  the  purchaser  may 
retract  his  bidding,  ib. ;  but  the  retractation  must  be  made  loud  enough 
to  be  heard  by  the  auctioneer,  otherwise  it  will  be  of  no  avail,  Jones 
V.  Nanney,  uh.  swp. 

The  bidding  must  be  by  some  person  capable  of  being  a  purchaser, 
and  therefore  a  bidding  by  a  lunatic  or  idiot  Avould  be  void,  on  the  ge- 
neral principle  that  such  person  cannot  make  a  valid  contract,  Yates 
V.  Boen,  2  Str.  1104;  and  so  a  bidding  by  a  drunken  man,  Pitt  v. 
Smith,  3  Campb.  38 ;  and  so  it  is  not  competent  to  an  auctioneer  to 
make  a  bidding,  unless  he  acts  as  a  duly  authorized  agent.  Coles  v. 
Trecothich,  9  Ves.  248. 

The  courts  at  one  time  discountenanced  private  biddings,  holding 
them  to  be  a  fraud  upon  the  purchaser,  Bexmell  v.  Christie,  Cowp. 
395 ;  and  the  Acts  of  Parliament,  which  permit  a  private  bidding  on 
behalf  of  the  vendor,  were  held  to  be  made  for  the  protection  of  the 
revenue,  and  not  to  interfere  with  private  rights,  Sorcard  v.  Castle, 
6  T.  R.'^642;  it  seems,  however,  now  to  be  settled,  that  a  private 
bidding  is  admissible  when  used  only  to  prevent  the  property  from 
being  sold  below  its  i-eal  value,  Smith  v.  Clarke,  12  Ves.  477;  there- 
fore where  a  person  is  employed,  not  for  a  defensive  purpose,  but  to 
screw  up  the  price,  the  sale  has  been  held  bad,  ib.  483 ;  so  like'nnse 
where  more  than  one  person  is  employed,  Wheeler  v.  Collier,  1 
Mood.  &  M.  123;  R.  v.  3Iarsh,  3  Y.  &  J.  331 ;  so  likewise  where, 
in  the  conditions  of  sale,  it  is  stated  that  the  estate  is  to  be  sold 
"  without  reserve,"  Meadorvs  v.  Tanner,  3  Madd.  34.  To  obviate 
all  questions,  the  vendor  ought,  as  is  usually  done,  to  give  notice  by 
a  stipulation  in  the  conditions  of  sale,  that  the  owner  may  bid  once 
in  the  course  of  the  sale.     See  further,  post.  Conditions  of  Sale. 

7.  After  the  completion  of  the  sale,  it  is  usual  to  require  a  sum  to 
be  paid  down  by  way  of  deposit;  and  this  payment  will  be  deemed  to 
be  in  part  of  purchase  money,  and  not  as  a  pledge,  Pordage  v.  Cole, 
1  Saund.  320 ;  but  it  will  not  be  deemed  in  equity  to  be  sufficient 
part  performance  of  a  contract  so  as  to  take  the  case  out  of  the  Statute 
of  Frauds,  Main  v  Melboin^ne,  4  Ves.  720. 

If  by  the  conditions  of  sale  the  deposit  is  made  payable  to  the  auc- 
tioneer or  solicitor,  the  payment  ought  to  be  immediately  required, 
Hanson  v.  Roherdeau,  1  Peake,  120.  The  auctioneer,  in  receiving 
the  deposit,  is  deemed  a  mere  stakeholder,  and  not  an  agent,  as  in 
the  case  of  the  sale;  and  he  cannot  legally  part  with  it  until  the  sale 
is  completed,  and  it  appears  to  whom  it  properly  belongs,  Burrough 
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\.  Skinner,  5  Bmr.'263Q;  and  he  will  be  answerable  to  the  purchaser  Auciims. 
for  the  deposit,  though  he  may  have  paid  it  over  to  the  vendor,  Ed- 
wards V.  Holding,  5  Taunt.  815;  S.  C.  1  Marsh.  377;  but  if  he 
retain  the  money,  he  is  not  liable  to  pay  interest  for  it,  Lee  v.  Munn, 
8  Taunt.  45 ;  S.  C.  1  Moore,  481 ;  although  he  place  the  money  in 
the  funds,  and  make  interest  of  it,  Harrington  v.  Hoggart,  1  B.  & 
Ad.  577;  and  it  makes  no  diiference  that  the  vendor  desires  the 
money  to  be  put  out  to  interest,  if  the  purchaser  does  not  join  in  the 
request,  ib. 

Where  there  is  an  advei^se  claim,  the  auctioneer  may  either  file  an  interpleader  bill 
interpleader  bill,  Farehrother  v.  Prattent,  5  Price*  303;  S.C.I  by  auctioneer. 
Dan.  64;  Annesley  v.  Muggridge,  1  Madd.  593;  or  he  may  seek 
rehef  under  the  Interpleader  Act,  1  &  2  W.  4,  c.  58,  Allen  v.  Gilhy,  Relief  under  the 

3  D.  P.  C.  113;  but  he  cannot  file  a  bill  of  interpleader,  if  he  insist  ^n^terpleader 
on  retaining  out  of  the  deposit  either  his  commission  or  the  auction 

duty ;  for  interpleader  is,  where  the  plaintiff"  is  wholly  indifferent 
between  the  parties,  and  the  right  to  which  will  be  fully  settled  by 
interpleader  between  the  defendants,  3Iitchell  v.  Hayne,  2  Sim.  & 
Stu.  63;  if,  however,  upon  a  bill  filed  for  an  injunction  the  court 
order  the  deposit  to  be  paid  into  court,  it  Avill,  it  seems,  deduct  the 
charges  of  the  auctioneer,  Annesley  v.  Muggridge,  1  Madd.  393 ;  yet 
without  prejudice  to  any  question  as  to  so  much  of  the  deposit  as  is 
retained,  Yates  v.  Farehrother,  4  Madd.  289;  and  under  the  Inter- 
pleader Act,  an  auctioneer  paying  the  deposit  into  court  was  held  in- 
titled  to  receive  his  costs  out  of  the  fund  so  paid  in,  Pitchers  v.  Edney, 

4  Bing.  N.  C.  720. 
Where  a  vendor  resists  tlie  application  of  the  vendee  that  the  de-  Etlect  of  auc- 

posit  in  the  auctioneer's  hands  shall  be  paid  into  court,  he  shall  be  ^ency. 
charged  with  the  loss  occasioned  by  the  auctioneer's  failure,  Fenton 

Browne,  14  Ves.  144;  and  where  the  deposit,  pending  any  suit  Investmeut  of 
tor  specific  performance,  is  invested  by  order  of  the  court,  it  will  be  ^  ^  ' 
deemed  part  of  the  purchase  money,  and  the  vendor  must  abide  by 
the  rise  or  fall  of  the  funds,  Poole  v.  Rudd,  3  B.  C.  C.  49.  So  where 
the  purchaser  invested  the  deposit,  and  giving  notice  to  the  vendor, 
the  latter  returned  no  answer,  it  Avas  held  that  the  advantage  of  a  rise 
and  the  loss  by  a  fall  of  the  stock  belonged  to  the  purchaser,  Roberts 
V.  Massey,  13  Ves.  561. 

Where  the  deposit  has  been  paid  to  the  vendor,  and  he  fails  to  Purchaser  in- 
complete his  contract,  he  is  answerable  to  the  purchaser  not  oiily  for    '^  jigpo^jj. 
the  deposit,  but  also  for  interest  thereon,  De  Bernales  v.  Wood,  3 
Campb.  258;   3Iaberly\.  Robins,  5  Taunt.  625;    S.  C.  1  Marsh. 
258;  and  the  purchaser  is  intitled  to  interest  from  the  time  the  pur. 
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chase  should  have  been  completed,  Farqiihar  v.  Farley,  7  Taunt. 
592 ;  S.C.I  Moore,  323,  recognized  in  Harrington  v.  Hoggart, 
lib.  sup. ;  and  the  case  is  the  same  if  the  money  is  paid  to  an  ageni 
for  the  vendor,  Duke  of  Norfolk  v.  Worthy,  1  Campb.  337  j  but  tin 
plaintiff's  remedy  for  the  return  of  the  deposit  is  at  law,  and  a  court  ol 
equity  will  not  give  relief  in  such  cases,  Sainsburyy.. Tones,  2  Beav.46*2 : 
yet  where,  after  a  bankrupt's  estate  has  been  sold  and  the  purchaser  h; 
paid  a  deposit,  the  fiat  is  superseded,  the  court  will  order  the  return 
of  the  deposit,  without  compelling  him  to  file  a  bill,  Ex  parte  Fectov, 
1  Buck,  428;  and  in  some  cases  a  purchaser  has  been  held  not 
intitled  to  a  return  of  the  deposit,  as  where  a  bill  for  specific  per- 
formance filed  by  a  purchaser  has  been  dismissed,  the  court  will  not 
order  the  deposit  to  be  returned,  as  that  would  be  decreeing  relief, 
Sennet  College  v.  Carey,  2  B.  C  C.  390.  So  where  there  is  an 
implied  agreement  between  the  seller  and  the  buyer,  that,  if  the  former 
will  annul  the  contract,  the  latter  will  not  compel  a  return  of  the 
deposit,  it  appears  that  the  purchaser  cannot  afterwards  bring  an 
action  for  the  recovery  of  the  deposit,  Clarh  v.  Upton,  3  Man.  &  Ry. 
89;  and  see  Horford  v.  Wilson,  1  Taunt,  12.  In  Saville  v.  Savillc, 
1  P.  Wms.  745,  it  was  said,  that  if  a  purchaser  submitted  to  forfeit 
his  deposit,  a  court  of  equity  would  not  compel  him  to  complete  the 
contract ;  but  the  reporter  adds,  that  it  was  not  the  general  law  of 
the  court  at  that  time ;  and  it  seems  that  a  purchaser  cannot  elect  to 
put  an  end  to  the  agreement  by  forfeiting  the  deposit,  1  Sugd.  V.  & 
P.  80,  10th  ed,  citing  2  Mer.  506;  see  further  as  to  forfeiture,  post, 
Conditions  of  Sale. 

8.  On  the  general  principle  of  the  auctioneer  being  an  agent,  he  is 
bound  to  take  as  much  care  of  the  goods  intrusted  to  him  as  he  would 
take  of  his  own ;  and  if  loss  or  damage  arises  to  it  through  his  default, 
he  will  be  liable  to  the  owner  for  it,  3Ialthy  v.  Christie,  1  Esp.  340; 
sed  secus  if  it  be  purely  accidental,  ib. 

An  auctioneer  is  in  general  not  responsible  for  the  purchase  money, 
unless  he  has  received  it ;  but  if  he  sell  on  credit,  without  the  express 
order  of  his  principal,  he  is  then  liable  to  the  latter  for  the  purchase, 
money,  Williams  v.  Millington,  1  H.  Bl.  81.  When  he  has  received 
the  purchase  money,  it  is  his  duty  to  pay  over  the  same  to  his  em- 
ployer immediately ;  and  this  he  may  do,  although  the  latter  is  to  his 
knowledge  in  insolvent  circumstances,  Uliite  v.  Bartlett,  9  Bing. 
378;  S.  C.  2  M.  &  Sc.  515;  so  where  the  owner  of  goods,  sold  by 
an  auctioneer,  had  committed  an  act  of  bankruptcy  before  the  sale, 
but  Avithout  the  knowledge  of  the  auctioneer,  held,  that  pajTnent  by 
the  latter  of  the  proceeds  to  the  OAvner  was  protected  by  the  Bank- 
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nipt  Acts,  Coles  v.  Robins,  3  Camp.  183 ;  but  he  will  be  liable  to  the       Auctions. 

real  owner  of  goods,  if,  after  a  written  notice  that  they  did  not  belong 

to  his  employer,  he  persists  in  the  selling  them,  Hardacre  v.  Stewart, 

5  Esp.  103 ;    so  where  he  sold  the  goods  of  B.  as  the  goods  of  A., 

and  suffered  the  buyer  to  pay  A.,  he  could  not  afterwards  maintain 

an  action  for  the  price,   Coppin  v.    Walhe?',  7  Taunt.  237 ;    S.  C. 

2  Marsh.  497 ;  and  if  after  a  sale  he  rescinds  the  contract  with  the 

buyer,  without  the  express  consent  of  the  owner,  he  will  be  liable  to 

him  in  an  action  of  assumpsit  for  the  proceeds  of  the  sale.  Nelson  v. 

Aldridge,  2  Stark.  435 ;  and  where  he  sold  goods  wrongfully  under 

a  fi.  fa.,  without  being  expressly  retained  by  the  sheriff,  held,  that 

he  could  not  maintain  an  action  against  the  latter  for  any  breach 

of  an  implied  contract  of  indemnity,  Farehrother  v.  Ansley,  1  Campb. 

^43. 

9.  An  auctioneer,  like  every  other  agent,  is  intitled  to  remunera-  Remuneration 
tion,  but  the  extent  of  the  remuneration  is  a  matter  of  stipulation ;  °  auctioneer. 
for  where  there  is  no  contract,  and  no  usage  of  trade,  there  will  be  no 
commission,  Taylor  v.  Brewer,  1  M.  &  S.  290 ;  and  he  has  a  lien 

for  his  commission  and  expences  as  well  as  for  the  auction  duty,  not 
only  upon  goods  in  specie,  but  also  upon  the  proceeds.  Drink- 
water  V.  Goodwin,  Cowp.  251 ;  but  he  may  forfeit  his  right  to  all 
remuneration,  if,  by  his  negligence  or  unskilfidness,  no  benefit  accrue 
to  his  employer  from  the  service  performed,  Ca2')p  v.  Topliam,  6  East, 
392 ;  or  if  he  so  act  as  to  deprive  himself  of  hi?  remedy  against  the 
parties,  as  if  he  sells  goods  belonging  to  both  A.  and  B.,  as  the  goods 
of  A.  only,  and  suffers  the  buyer  to  settle  with  A.  for  them,  without 
giving  him  notice  that  he  had  any  claim  on  them,  he  cannot  recover 
the  proceeds  from  the  buyer,  Coppin  v.  Walher,  7  Taunt.  243 ;  S.  C. 
2  Marsh.  497. 

10.  By  the  19  G.  3,  c.  56,  the  duty  is  made  a  charge  upon  the  Auction  duty  a 
auctioneer,  without  regard  to  the  subsequent  completion  of  the  con-  auctimieers!' 
ti-act,  as  appears  from  the  language  of  the  statute,  speaking  of  the 

o^Tier  as  becoming  the  purchaser  of  his  own  property,  and  providing 
that  the  duty  should  be  remitted  to  him,  Christie  v.  Att.  Gen.  6 
B.  P.  C.  520.  The  auctioneer  may  deduct  the  duty  from  the  pro- 
ceeds of  sale,  or  recover  it  from  the  seller  in  case  there  are  no  pro- 
ceeds, unless  he  have  failed  in  following  the  directions  of  the  Auction 
Acts  as  to  notices,  hi  which  latter  case  he  will  be  compelled  to  pay 
the  duty  out  of  his  o^xu  pocket,  ib. ";  and  so  where,  for  want  of  com- 
pliance with  the  requisites  of  the  Statute  of  Frauds,  a  sale  was  held 
not  to  be  binding,  the  auctioneer  could  not  recover  the  duty  from  the 
purchaser,  Jones  v.  Nanney,  13  Price,  76  j  S,  C.  M'Clel.  25. 
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The  duty  attaches  on  any  sale  where  there  is  a  bidding,  whether  the 
sale  be  binding  or  otherwise,  Jones  v.  Nanncy,  uh.  sup. ;  and  whether 
the  sale  be  regularly  conducted  or  otherwise,  provided  there  is  a 
bidding,  see  supra,  sect.  1. 

By  the  19  G.  3,  c.  56  (see  Dig.  p.  ii.  tit.  Auction),  the  commis- 
sioners are  authorized  to  make  an  allowance  for  the  duty  in  cases  i 
where  the  property  is  bought  in  by  the  purchaser,  or  some  one  in  his  \ 
behalf,  according  to  certain  conditions,  which  must  be  previously 
complied  Avith;  and  if  through  any  default  of  the  auctioneer,  the 
requisites  of  the  Act  have  not  been  complied  with,  he  must  bear  the 
loss  himself,  Capi)  v.  Tofham,  uh.  sup.  By  another  provision  of  the 
Act,  if  the  vendor's  title  prove  bad,  the  duty  will  be  allowed,  but  the 
commissioners  will  require  to  be  satisfied  that  the  vendor  has  used 
every  endeavour  to  make  out  a  title.  As  to  the  amount  of  duty,  and 
what  things  are  exempt  from  duty,  see  Dig.  p.  ii.  tit.  Auctions. 

11.  The  validity  of  the  contract  for  a  sale  by  auction  depends  upon 
many  circumstances :  First,  as  to  the  particulars  of  sale,  whether  they 
are  correct  or  otherwise,  see  2^ost,  Particulars  of  Sale  and  as  to 
the  conditions  of  sale,  whether  they  have  been  complied  with  or  other- 
wise, see  post,  Conditions  of  Sale. 

Secondly,  whether  the  sale  has  been  properly  conducted  as  to  the 
biddings.  The  employment  of  puffers  will  vitiate  the  sale,  see  further, 
ante,  sect.  5. 

Thirdly,  whether  the  provisions  of  the  Statute  of  Frauds  have  been 
complied  with.  In  the  first  place,  contracts  for  sale  by  auction  must, 
to  be  valid,  be  in  writing ;  but  it  seems  to  be  now  settled  that  an 
auctioneer,  being  an  agent  lawfully  authorized  by  both  parties  to  sign 
a  contract  for  them,  his  writing  down  the  name  of  the  purchaser  on 
tlie  sale  bill  opposite  to  the  lot  purchased,  is  a  note  or  memorandum 
in  Avriting  sufficient  to  satisfy  the  intent  of  the  statute,  Emmerson  v. 
Heelis,  2  Taunt.  38 ;  and  so  the  signature  of  the  auctioneer  on  the 
sale  of  goods  has  been  held  to  be  within  the  17th  section  of  the  same 
statute,  Hlnde  v.  Wlhitehouse,  7  East,  558. 

In  the  next  place,  it  has  been  a  question,  whether  on  sales  by  auc- 
tion the  contract  is  to  be  considered  as  entire  or  separate ;  and  this 
seems  to  have  depended  upon  whether  the  enjoyment  of  the  whole 
was  essential  to  the  enjoyment  of  any  part.  Where,  therefore,  fi 
man  purchased  two  lots  at  an  auction,  to  one  of  which  only  a  titL 
could  be  made,  this  was  held  to  be  an  entire  contract,  and  that  tli- 
purchaser  might  rescind  the  same,  Chambers  v.  Griffith,  1  Esp.  150 : 
S.  P.  Gibson  v.  Spurrier,  Peake's  Add.  Cas.  49;  sed  secus  where 
the  lots  are  not  so  complicated  with  each  other  as  to  render  those  tc 
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wliicli  tliere  is  no  title  necessary  to  the  enjoyment  of  the  rest,  Poole  Auctions. 
V.  Shmjoohl,  2  B.  C.  C.  118;  S.  C.  1  Cox,  273;  but  in  the  case  of 
a  sale  of  goods  by  auction,  the  contracts  for  different  lots  at  different 
sums  have  been  held  separate  both  at  law  and  in  fact,  James  v.  Shore, 
1  Stark.  426,  "  a  complete  bargain  being  made  as  to  each  article  as 
soon  as  the  auctioneer  has  signed  his  name  to  it,"  per  Best,  J.,  i?a/rfey 
V.  Parker,  2  B.  &  C.  37;  S.  C.  3  D.  &  Ry.  220;  therefore,  where 
several  lots  are  knocked  down  to  the  same  bidder,  each  of  which  is 
under  10/.,  although  the  aggregate  is  above  that  sum,  yet  the  statute 
in  such  case  does  not  apply,  and  neither  writing,  or  delivery  is  neces- 
sary, Emmerson  v.  Heelis,  ub.  sup. ;  and  on  the  same  ground  it  has 
been  decided,  that  where  each  of  several  lots  sold  is  under  20/.,  no 
stamp  was  necessary  upon  the  agreement  for  each  lot.  Roots  v.  Lord 
Dormer,  4  B.  &  Ad.  77;  S.  C.  1  Nev.  &  Man.  667.  As  to  the  case 
of  a  sale  by  private  contract,  the  current  of  opinion  is  to  consider  the 
contract  entire,  on  the  principle  that  the  having  the  whole  of  the  lots 
may  be  an  inducement  to  purchase  at  all,  Baldey  v.  Parker,  recog- 
nizing Cha7npion  v.  Short,  1  Campb.  52,  see  further,  Dig.  p.  ii.  tit. 
Frauds  (Statute  of). 

Fourthly,  the  payment  of  the  auction  duty  will  not  be  deemed  in  Effect  of  paying 
n  •.  ^  ^         f  £•  J.       J.  J.     J.  ^       the  aution  duty, 

courts  of  equity  to  be  a  part  performance  of  a  contract  so  as  to  take 

the  case  out  of  the  statute,  as  the  revenue  laws  cannot  be  held  to 

operate  beyond  their  immediate  purpose  of  protecting  the  revenue, 

and  consequently  not  to  interfere  with  private  rights,  JBuckmaster  v. 

Harrop,  7  Ves.  341 ;  S.  C.  13  Ves.  456. 


Agreement  or  Memorandum  referring  to  Conditions  of  Sale,  see 
post,  Conditions  of  Sale. 


No.  CCV.  No.  ccv. 

Application, 

Application  for  an  Auctioneer  s  Licence. 

Ohs.  For  the  regulations  by  statute  and  by  the  Board  of  Commis- 
sioners respecting  excise  licences,  see  Bateman,  L.  A.  4—10 ;  and 
Appendix,  117,  et  seq. ;  also  Dig.  p.  ii.  tit.  Auctions. 

I,  A.  B.  of  in  the  county  of  hby  give  notice  that  it  is 
my  intention  forthwith  to  commence  and  carry  on  the  business 
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No.  CCV. 

Application. 


of  an  auctioneer  within  {or  "witht")  the  limits  of  the  chief 
office  of  Excise ;  and  I  request  that  a  hcence  may  be  granted  to 
me  for  that  purpose ;  hby  proposing  as  my  sureties  C.  D.  of  &c. 
and  E.  F.  of  the  same  place     Dated  this        day  of        18 

A.B. 
To  the  proper  Accountant  {if  in  London) 
To  the  Collector  or  Supervisor  {if  in  the  country) 


No.  CCVI. 
Bond. 


Obligation. 


Recital  of  19 
G.  3,  c.  56,  re- 
quiring bond  to 
account. 


Licence. 


Penalty  of  the 
bond  by  42  G. 
3,  C.93;  43  G. 
3,  c.  130. 


No.  CCVI. 

Auctioneer's  Bond.    {Variations  where  it  is  for  the  Country.) 

Ohs.  As  to  the  statutory  regulations  respecting  such  bonds,  see 
Bateman,  iih.  sup.  p.  9;  also  Dig.  p.  ii.  tit.  Auctions. 

Know  all  Men  by  these  Prests  That  I,  A.  B.  of  (fee.  auctioneer 
am  held  and  firmly  bound  to  her  present  Maj.  Q.  Victoria  in 
the  sum  of  lOOOZ.  {for  the  country  500Z.)  of  Iful  money  of  G.  B.  I 
to  be  pd  to  our  sd  lady  the  Queen  her  heirs  or  successors,  to 
which  payment  well  and  truly  to  be  made  I  bind  myself  my  hrs 
exs  and  ads  and  evy  of  them  firmly  by  these  prests.  Sealed) 
with  my  seal.     Dated  the  day  of  in  the  year  of 

Whas  by  an  Act  of  Parlt  passed  in  the  nineteenth  yr  of  his 
late  Maj.  King  George  the  Third  evy  psn  using  or  exercising 
the  trade  or  business  of  an  auctioneer  is  obliged  to  take  out 
a  licence  for  that  purpose  and  to  give  secty  by  bond  to  her 
Maj.  with  two  or  more  sufficient  sureties  that  he  will  within 
twenty-eight  days  {for  the  country  "  six  weeks ")  deliver  to 
the  psri  apptd  to  rece  the  same  an  exact  and  partr  acct  in 
writing  of  the  total  amount  of  the  money  bid  at  each  such 
sale  and  of  the  sevl  articles  lots  or  parcels  which  shall  have 
been  there  sold  and  the  price  of  each  and  evy  such  article  &c. 
and  shall  at  the  same  time  make  payment  of  all  such  sums  oi 
money  as  shall  be  due  and  paye  to  her  Maj.  in  pursuance  ot 
and  accdg  to  the  true  intent  and  meaning  of  that  Act  And 
whas  the  above  bounden  A.  B.  hath  been  duly  authorized  by 
licence  under  the  hands  and  seals  of  {collector  and  supervisor 
to  exercise  the  trade  &:c.  of  an  auctioneer  within  {or  "  witht") 
the  Umits  of  the  chief  office  of  Excise  in  London  And  whas 
by  an  Act  of  Parliament  made  in  the  forty-second  yr  of  &c. 
{amended  by  the  43  G.  3,  c.  130,  as  to  the  penalty  of  the  bond 
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No.  CCVI. 
Bond, 


for  every  town  auctioneer)  every  such  auctioneer  is  required  at 
the  time  of  receiving  his  licence  to  £:;ive  secty  by  bond  with  two 
sufficient  sureties  of  200/.  {for  the  country  501.)  each  for  de- 
ivering  accts  of  sales  and  making  payments  of  duty  as  hinaftr 
mentd  And  whas  C.  D.  of  &c.  afd  hath  agrd  and  is  to  become 
bound  as  one  of  such  sureties  and  E.  F.  of  the  same  place  hath 
a2;rd  and  is  to  become  bound  as  the  or.  of  the  sd  sureties  ac- 
cording  to  the  form  and  effect  of  the  sd  Act  Now  the  Con-  Condition 
dition  of  this  obligation  is  such  That  if  the  sd  A.  B.  shall  and  do 
within  twenty  days  ("  six  weeks  "/or  the  country)  after  each  and 
evy  sale  by  way  of  auction  deliver  to  the  psn  apptd  to  rece  the 
same  an  exact  and  parlar  acct  in  writing  of  the  total  amount  of 
the  money  bid  at  each  such  sale  and  of  the  sevl  articles  &c. 
which  shall  have  been  there  sold  and  the  price  of  each  and  evy 
such  article  &;c.  and  shall  at  the  same  time  make  payment  of 
all  such  sums  of  money  as  shall  be  due  and  paye  to  her  Maj.  in 
pursuance  and  accdg  to  the  true  intent  of  the  sevl  Acts  of  Parlt 
in  that  case  made  and  provided  Then  this  obligation  to  be  void 
orwise  to  be  and  remain  in  full  force  and  virtue 

A.  B.     (L.  s.) 
Signed  sealed  and  delivered  [being- 
first  duly  stamped]  in  the  pre- 
sence of  G.  H. 


No.  CCVII. 

Certificate  from  the  Sheriff  of  Goods  sold  under  an  Execution 
to  be  indorsed  on  the  Catalogue  of  Sale. 

Obs.  This  and  similar  certificates  in  other  cases  are  required  by 
tlie  19  G.  3,  c.  56,  and  other  Acts,  to  be  given  for  the  purpose  of 
obtaining  the  exemption  from  auction  duty  according  to  the  pro- 
visions of  the  Act,  see  Bateman,  L.  A.  83,  169,  et  seq. ;  also  Dig. 
p.  ii.  tit.  Auctions. 

I  hby  certify  that  the  goods  and  chattels  mentioned  in  the 
within  catalogue  were  the  proper  goods  &c.  of  {debtor)  and  were 
seized  and  sold  under  and  by  virtue  of  a  writ  of  issued  out 

of  her  Maj.'s  Ct  of  at  agst  the  sd  {debtor)  for  the 

umof£  Dated  this  day  of  18 

{Sheriff) 


No.  CCVII. 

Certificates, 
Goods  sold 

binder 
Executimt. 
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Xo.  CCVIIf. 
Goods  imported.  ]\Tq    CCVIII. 

Certificate  of  Imported  Goods. 

Obs.  As  to  the  purpose  of  such  certificate  and  others  of  a  like 
kind,  see  Bateman,  nb.  sup.  83. 

This  is  to  certify  that  the  goods  specified  in  the  annexed  ca- 
talooiie,  to  wliich  the  lots  underneath  described  refer,  were  im- 
ported from  in  the  ship  being  by  the  undersigned, 
and  sold  at  the  first  sale  thereof  held  at  on  the  day 
of  18  for  the  account  of  the  original  importers,  to  whom 
the  same  were  consigned,  and  by  whom  they  were  entered  at  the 
Custom  House,  at  the  port  of  on  the  day  of  18 
and  that  they  had  never  been  previously  sold  or  parted  with 
by  us, 

B.  and  Co.  original  importers. 


No.  ccix.  No.  CCIX. 

Complaint. 

Complaint  before  Two  Justices  to  recover  back  the  Auction  Duty 
where  the  Sale  has  become  void  for  want  of  a  Title. 

Obs.  Where  a  title  cannot  be  made,  the  vendor  or  auctioneer  is 
enabled  by  the  Auction  Acts,  see  Dig.  p.  ii.  tit.  Auctions,  to  recover 
back  the  auction  duty  on  laying  his  complaint  before  the  commis- 
sioners or  two  justices  of  the  peace ;  but  it  is  said  that  this  provision 
is  construed  strictly,  and  the  commissioners  must  be  satisfied  that  the 
vendor  has  used  every  endeavour  to  make  a  title,  1  Sugd.  Y.  k,  P. 
10th  ed.  26;  2  Burn's  Just,  by  Chitty,  419,  n.  {b). 

County  of ")Be  it  remembered  that  on  the  day  of 

to  wit.        3  at         in  the  county  of  A.  B.  of  in  the 

county  of  auctioneer  in  his  own  proper  person  comes  before 
us  (justices)  two  of  her  JNIaj.'s  justices  of  the  peace  in  and  for 
the  said  county,  and  exhibits  an  information  and  complaint,  and 
thereby  informs  us  that  on  the  day  of         now  last  past  he 

the  said  A.  B.  put  up  to  sale  by  auction  for  the  benefit  and  oa 
account  of  C.  D.  of  &c.  afd  banker,  a  certain  estate,  that  is  to 
say,  certain  lands  kc.  situate  at  in  the  county  of  and 

then  and  there  sold  the  same  to  A.  F.  the  hiahest  bidder  for  the 
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same,  at  the  price  or  sum  of  £         ;  and  "that  on  the  day      No.  ccix. 

of  now  last  past  he  the  said  A.  B.  paid  to  {collector)  the '— 

proper  collector  of  excise  for  F collection,  the  auction  duty 

thereupon,  amounting  to  £  ,  and  the  said  A.  B.  informs  us 
the  said  justices,  that  the  sale  has  been  rendered  void  by  reason 
that  the  said  C.  D.,  for  whose  benefit  the  same  was  sold,  had  no 
title  to  the  same  and  no  right  to  dispose  thereof;  and  that  the 
present  complaint  is  laid  within  twelve  (a)  calendar  months  after 
sale  (or  "  within  three  months  after  the  discovery  of  the  person 
for  whose  benefit  the  said  estate  was  sold  having  no  title  to  the 
same  or  right  to  dispose  thereof")  And  therefore  the  said  A.  B. 
prayeth  the  judgment  of  us  the  said  (justices)  in  the  premises, 
and  that  we  will  hear  and  determine  the  said  complaint,  and 
examine  witnesses  upon  oath,  and  thereupon  and  by  other  due 
proof  relieve  the  sd  A.  B.  of  so  much  of  the  said  duty  as  shall 
be  proved  to  have  been  overpaid,  as  by  the  statute  in  that  case 
made  and  provided  is  required. 

A.B. 
Exhibited  before  us  the         day 
of  18 

{Justices) 


Conditions  of  Sale  hy  Auction,  see  post,  Conditions  of  Sale. 


No.  CCX.  No.ccx. 

Auctioneer  s  Declaration  on  settling  his  Sales  with  the  Excise. 

Ohs.  As  to  the  regulations  by  statute  or  the  orders  of  the  Board  of 
Commissioners,  see  Bateman,  L.  A.  p.  61  et  seq. ;  Dig.  p.  li.  tit. 
Auctions.  This  declaration  may  be  made  either  by  the  auctioneer 
or  his  clerk,  in  all  matters  except  where  property  has  been  bought  in 
by  or  for  the  owner,  in  which  latter  case  the  auctioneer  must  per- 
sonally make  a  declaration ;  when  such  property  has  been  purchased 
under  a  written  notice,  see  Bateman,  ub.  sup. 

(a)  For  the  reason  of  this  clause,  see  28  G.  3,  c.  37,  s.  19;  Dig.  p.  ii.  tit. 
Auctions. 

VOL.  I.  F  F 
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No.  CCX.  I  do  declare  that  sales  by  auction  have  been  and 

Dedaratum.     ^^^^^  opened  and  begun  by  at  the  following  times  and 

places  respectively,  under  notices  (a)  delivered  by         according 
to  the  statute  in  that  case  made  and  provided,  viz. 

And  that  the  annexed  papers  do  contain  an  exact  and  parti- 
cular account  of  the  total  amount  of  the  money  bid  at  each  sale 
by  way  of  auction  therein  specified,  held  at  the  times  above  men- 
tioned ;  and  also  an  exact  and  particular  account  of  the  several 
articles,  lots  and  parcels  which  were  sold  at  each  such  sale ; 
and  the  price  of  each  and  every  such  article,  lot  or  parcel ;  and 
also  an  account  of  each  and  every  article,  lot  and  parcel  con- 
tained in  the  catalogues  of  such  sales  which  were  not  then  and 
there  sold. 

Aiid  I  do  also  declare  that  each  and  every  estate,  and  all 
goods  and  effects  put  up  to  sale  by  way  of  auction,  and  in  any 
of  the  said  papers  specified  or  purported  to  be  exempt  from 
duty,  was  and  were  actually  sold  under  the  respective  circum- 
stances therein  stated,  and  was  and  were  lawfully  exempt  from 
auction  duty  for  the  respective  causes  therein  assigned. 

And  I  do  also  declare  that  each  and  every  estate,  and  all 
goods  and  effects  put  up  to  sale  by  way  of  auction,  and  in  any 
of  the  said  papers  specified  or  purported  to  have  been  sold 
under  an  execution  (6),  was  and  were  actually  sold  under  the 

(a)  As  to  the  notices,  see  post,  Notices. 

(6)  Where  an  exemption  from  duty  is  to  be  claimed  for  goods  damaged  by 
fire,  instead  of  this  clause,  say, 

"  Purported  to  have  been  sold  as  goods  damaged  by  fire,  were  actually  goods 
damaged  by  fire,  and  sold  by  order  and  for  the  benefit  of  the  insurers,  according 
to  the  certificate  of  the  insurers  hereunto  annexed." 

Where  the  exemption  is  claimed  in  respect  of  goods  sold  under  any  distress, 
say, 

"  Sold  under  any  distress  for  rent,  were  goods  and  effects  which  had  been 
actually  and  lawfully  seized  and  distrained  for  rent  under  the  warrant  hereunto 
annexed,  and  sold  by  auction  under  such  warrant  for  satisfying  the  rent  therein 
mentioned." 

Where  it  is  the  property  of  any  bankrupt  or  insolvent,  say, 

"  Purported  to  have  been  bankrupt  (or  'insolvent')  property  and  effects,  was 
and  were  actually  the  property  or  effects  of  the  bankrupt  (or  'insolvent')  therein 
mentioned,  and  sold  for  the  benefit  of  (creditors)  creditors,  according  to  the  cer- 
tificate of  the  assignee  annexed." 

Where  it  is  cattle,  com,  stock  and  produce  of  land  put  up  to  sale  by  way  of 
auction,  and  in  any  of  the  said  papers  specified  or  purported  to  have  been  farm- 
ing stock  sold  on  the  land  producing  the  same,  add, 

"  Was  and  were  actually  cattle,  corn,  stock  and  produce  of  land,  and  were  sold 
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autlity  of  the  sheriff"  or  undersherifF  for  the  bent  of  crs.  in  exon      ^'o  tCX. 

.  .  .  _  Decla'atiiiii. 

of  a  judgmt  or  judgmts  had  and  obtd  according  to  the  certift-   -      - 
cate  hrunto  annexed. 

And  I  do  further  declare,  that  each  and  every  estate,  and  all 
the  goods  and  effects  put  up  to  sale  by  way  of  auction,  and  in 
any  of  the  said  papers  specified  or  purported  to  have  been 
bought  in  or  purchased  by  the  owner,  was  and  were  actually 
bought  in  by  the  real  (a)  owner  or  owners  (^)  thereof,  who  then 
and  there  became  the  purchaser  or  purchasers  thereof  by  means 
of  his  own  bidding  (or  "  purchased  for  the  owner,  was  or  were 
actually  bought  in  for  the  real  owner,  &c.,  who  then  and  there 
became  the  purchaser  &:c.  thereof  by  means  of  the  bidding  of  a 
person  (c)  on  the  behalf  and  for  the  use  of  such  last-mentioned 
owner  or  owners ;  and  that  in  each  such  case  of  purchase  for 
the  real  owner,  notice  in  writing,  signed  both  by  the  said  owner 
or  owners,  and  the  person  intended  to  be  the  bidder  [and  who 

by  auction  whilst  the  same  continued  on  the  land  producing  the  same,  and  by 
and  for  the  benefit  of  the  owner  or  owners  of  such  lands,  or  by  their  stewards  or 
agents." 

Where  the  goods  are  imported,  say, 

"  Purported  to  have  been  sold  for  the  importers,  were  actually  the  growth  and 
produce  of  the  British  Colonies  in  America,  (or  '  East  India  goods  &c.'  as  the 
case  may  require,)  imported  in  the  British  ships  or  vessels  therein  respectively 
set  forth  {or  '  from  thence,'  or  '  from  foreign  parts,'  as  the  case  mai/  require), 
and  sold  at  the  first  sale,  within  twelve  months  next  after  importation ;  and  for 
the  account  of  the  original  importers  by  whom  the  said  goods  were  duly  entered 
at  the  custom  house  at  the  port  of  importation  ;  and  that  neither  the  whole  nor 
any  part  thereof  had  been  previously  sold  or  parted  with  by  them ;  and  that  the 
certificate  relating  thereunto  and  hereunto  annexed,  is  true  according  to  the  best 
of  my  knowledge  and  belief." 

So  any  other  exemption  maybe  set  forth,  see  Bateman,  165  et  seq.;  Dig. 
p.  ii.  tit.  Auctions. 

(a)  This  part  of  the  declaration,  when  required  to  be  made,  must  be  made  by 
the  auctioneer  himself,  and  cannot  be  made  by  his  clerk,  Bateman,  L.  A.  91, 
n.  (i). 

(6)  Trustees  for  the  benefit  of  creditoi-s,  if  in  actual  possession  (but  not  other- 
wise), are  considered  as  owners,  so  also  assignees  and  mortgagees  with  power 
of  sale,  but  not  pawnbrokers  ;  see  Bateman,  89,  n.  (b). 

(c)  If  the  bidding  be  by  a  steward  or  agent,  say, 

"  Bidding  of  the  steward  or  known  agent  of  such  owner  or  &c.  and  actually 
employed  in  the  management  of  the  sale  of  the  estate,  goods  or  effects  so  bought 
in  as  aforesaid,  and  that  notice  in  writing,  signed  by  such  steward  &c.  of  his  the 
said  steward  &c.  being  about  to  bid  for  such  owner  &'c.  was  in  every  such  case 
as  last  aforesaid  given  to  me  before  such  bidding,  and  that  every  such  notice  as 
last  aforesaid  is  hereunto  annexed." 
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No.  CCX.      afterwards  bid  for  the  same  as  aforesaid],  of  the  latter  being 

Declaration.  ^       n  i-  i  ti  i'j 

appointed  by  the  former,  and  havmg  agreed  accordmgly  to  bid 

at  such  sale  for  the  use  and  behoof  of  the  seller,  was  given  to 

me  before  such  last-mentioned  bidding ;  and  that  every  such 

notice  is  hereunto  annexed.)  (a) 

And  lastly,  I  do  declare  that,  to  the  best  of  my  knowledge 

and  belief,  each  of  the  said  transactions  was  and  is  fair  and  real, 

and  without  fraud  or  collusion,  and  that  each  and  every  of  the 

foregoing  declarations  is  true.  As  witness  my  hand  this 

day  of  18. 

{Auctioneer  or  Clerk.) 
Made  and  subscribed  ^ 

in  the  presence  of   S 


No,  CCXI, 

Notice, 
(appointing 
a  Bidder.) 


No.  CCXI. 

Notice  of  appointing  a  Person  to  hid  for  the  Owner  and  his 

Acceptance  of  the  Appointment. 

Obs.  By  the  19  G.  3,  c.  56,  s.  12,  the  commissioners  of  excise  are 
authorized  to  make  an  allowance  of  the  duty  when  the  property  is 
bought  in  by  or  for  the  owner,  provided  the  proper  notices  (b)  are 
given.    See  Bateman,  L.  A.  89  et  seq.,  also  Dig.  p.  ii.  tit.  Auctions. 

Take  notice,  that  {intended  bidder)  is  appointed  by  {owner) 
the  real  owner  of  the  estate,  goods,  or  effects  intended  to  be  by 
you  put  up  to  sale  by  way  of  auction,  on  the  day  of 

to  bid  at  the  sale  for  the  use  and  behoof  of  the  sd  (O.) 

And  take  notice  also,  that  the  sd  C.  D.  has  agrd  accdgly  to 
bid  at  the  sd  sale  for  the  use  and  behoof  of  the  sd  E.  F. 

Witness  their  hands  this  day  of  184 

{owner.) 

Witness  A.  B.  {Udder.) 

To  Mr.  Auctioneer. 


(a)  If  it  be  necessaiy  add, 

"  Ayid  I  do  further  declare  that  no  sale  {or  if  there  were  a  sale  opened,  hut 
nothing  sold,  "  the  sale")  has  been  or  was  opened  or  begun  under  the  notice  deli- 
vered at  the  ,  Office  of  Excise  at  in  pursuance  of  the  statute  in 
that  case  provided,  specifying  that  sale  by  auction  was  to  begin  at  the 
following  time  and  place  (or  "  but  that  no  article,  lot,  parcel,  or  thing,  was  then 
and  there  bid  for  or  sold.") 

(b)  No  previous  notice  need  be  given  if  the  bidding  is  made  by  the  owner  in 
person,  Batenmn,  ub.  xtip. 
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No.  CCXII. 

Notice  that  a  Steward  or  Agent  intends  to  bid  for  the  Oivner. 

Take  notice,  that  (steward)  the  steward  or  known  agent  of 
(owner)  of  &c.  owner  of  the  estate  &c.  intended  &c.  (see  above) 
[the  sd  (S.)  being  actually  employed  in  the  management  of  the 
sale  of  such  este  &c.]  is  about  to  bid  at  the  sd  sale  for  the  sd 
(0.)     As  witness  the  hand  (a)  of  the  sd  (S.)  the         day  of 

(steward.) 
To  Mr.  Auctioneer. 


No.  CCXlI. 

Bidding  fci/ 

Sletviird,  difc. 


No.  CCXIII. 

Notice  of  appointing  by  a  Steward  or  Agent  a  Person  to  hid 
for  the  Owner. 

Take  notice,  that  (intended  bidder)  is  appointed  by  (S.)  the 
steward  or  known  agent  of  (owner)  the  owner  of  the  estate  &;c. 
intended  &;c.  (see  No.  CCXI.)  [the  sd  (>S.)  being  actually  em- 
ployed in  the  management  of  the  sale  of  such  este  &c.]  to  bid 
at  the  sd  sale  for  the  use  and  behoof  of  the  sd  ( O.) 

And  take  notice  also,  that  the  sd  (/.  B.)  hath  agi'd  and  doth 

intend  accdgly  to  bid  at  the  sd  sale  for  the  use  &c.  of  the  sd 

( O.)     As  witness  the  hands  of  the  sd  (S.)  and  (/.  B.)  the 

day  of 

(steward.) 

Witness  A.  B.  (intended  bidder.) 

To  Mr.  Auctioneer. 


No.  CCXIII. 

Police, 

(^Appointing 

Bidder  by 

Steward.) 


No.  CCXIV. 
Notice  of  Sale  by  Auction. 
Take  notice  (&)  that  a  sale  by  auction  by  me,  the  undersigned 

(a)  In  this  case  it  is  sufficient  if  the  notice  is  signed  by  the  steward  or  agent 
only  ;  but  see  the  form  foUowiug. 

(6)  Where  nothing  else  is  to  be  added,  it  is  in  practice  deemed  sufficient  to 
send  a  copy  of  the  catalogue  or  particulars,  with  the  words  "  Notice  of  Sale  for 
the  Excise,"  so  as  the  name  and  residence  of  the  auctioneer  be  given  at  full 
length;  sec  Bateman,  L.  A.  11,  125. 


No.  CCXIV. 

Of  Sale. 
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No,  CCXIV.  (auctioneer)  auctioneer,  is  to  beg-in  at 

Of  Sale.        \  ^  ^ 
day  01 


on  the 


If  it  is  intended  to  settle  in  another  collection  add, 
And  take  notice  also,  that  I  intend  to  settle  for  the  sd  sale  with 
the  collector  of  excise  at 

{auctioneer) 
To  the  Collector  of  Excise  at 
(Or,  To  Mr.  Officer  of  Excise  at) 


PARTICULARS  OF  SALE. 


1 .  Description  of  Property. 

2.  Description  must  be  accurate. 

3.  Description  must  be  clear. 

4.  Consti'uction  of  the  Particulars. 
Trijling  variation  not  material. 
Particular  Words. 

"  More  or  less." 


"  Clear  yearly  Rent." 
Extent  of  the  Acre. 

5.  What  deemed  to  be  Misdescription. 

6.  Effect  of  Misdescription. 

If  fraudulent,  will  vitiate  Sale,  but 

not  if  unintentional. 
Compensation. 


Description  of 
property. 


Descriptioa 
must  be  accu- 
rate. 


Sect.  1.  Particulars  of  sale  are  a  description  of  the  things  to  be  sold, 
which  may  be  merely  a  verbal  statement  or  in  writing,  or  there  may 
be  a  plan  annexed  by  way  of  explanation.  It  is  commonly  the  business 
of  the  auctioneer  to  draw  up  such  particulars,  but  considering  the 
importance  of  accuracy  in  a  document  of  this  kind,  it  seems  advisable, 
where  the  property  is  of  magnitude,  and  the  title  not  perfectly  clear, 
that  the  matter  should  not  be  left  exclusively  in  his  hands. 

2.  A  vendor  must  not  only  be  careful  to  guard  against  misdescrip- 
tion, but  his  description  must  be  accurate ;  for  "  if  a  person,  however 
unconversant  in  the  actual  situation  of  his  estate,  will  give  a  descrip- 
tion, he  must  be  bound  by  that,  whether  conusant  of  it  or  not;" 
per  Lord  Tlmrlow,  C.  CalverleTj  v.  Williams,  1  Ves.  jun. ;  and 
verbal  declarations  by  the  auctioneer,  by  way  of  explanation  at  the 
time  of  the  sale,  will  not  be  admitted,  Gunnis  v.  Erhart,  1  H.  Bl. 
289 ;  Bradshaw  v.  Bennett,  5  C.  &  P.  48 ;  and  this  rule  prevails  in 
equity  as  at  law,  Jenkinson  v.  Pepys,  cited  6  Ves.  330 ;  and  extends 
to  the  seller  as  well  as  to  the  purchaser,  Higginson  v.  Clowes,  15  Ves. 
515.  So  where  the  particulars  of  sale  described  the  estate  as  held^ 
for  three  lives,  and  one  dropped  before  the  sale,  and  the  auctioneei 
stated  the  fact,  held  that  evidence  of  his  statement  could  not  be^ 
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received,  and  that  the  auctioneer  ought  to  have  altered  the  pai'ticulars,    Partinilars  of 
Brad^haiv  v.  Bennett,  ub.  sup.  '- 

3.  Particulars  and  plans  should  be  so  framed  as  to  convey  clear  Descrijjion 
information  to  the  ordinary  class  of  persons,  who  frequent  sales  by 
auction ;  therefore,  where  the  particulars  stated  that  a  lot  was  to  be 

subject  to  the  same  rights  of  way  over  the  same  as  were  then  enjoyed 
under  the  existing  leases  of  certain  houses,  and  a  plan  which  was 
referred  to  disclosed  one  way  but  not  another  over  the  lot,  which 
was  also  then  existing, — held,  that  the  contract  was  not  binding  on 
the  purchaser,  BijJies  v.  Blahe,  4  Bing.  N.  C.  463 ;  6  Scott,  320 ; 
S.  C.  1  Arn.  209;  and  the  reading  of  a  lease  at  the  time  of  the  sale 
will  not  excuse  any  misdescription,  Jones  v.  Edney,  3  Campb.  284. 
So  where  an  original  lease  contained  a  power  of  re-entry  if  certain 
trades  were  carried  on,  and  the  lessee  granted  underleases  which  con- 
tained no  such  stipulation,  and  upon  a  sale  by  an  assignee  of  the 
lessee  it  was  stated  that  the  covenant  in  the  original  lease  would  be 
inserted  in  underleases  to  be  granted  to  the  purchasers,  but  did  not 
state  whether  the  covenant  was  inserted  in  the  underleases  already 
granted, — held,  that  the  purchaser  might  recover  his  deposit  on 
account  of  such  omission,  as  none  but  a  very  careful  person  would 
have  suspected  that  in  underleases  already  granted  that  covenant  had 
not  been  inserted,  Waring  v.  Soggart,  1  Ry.  &  Mood.  39.  So  in 
equity  specific  performance  Mill  not  be  decreed  against  a  purchaser 
at  an  auction  where  the  particulars  of  sale  were  so  vague  and  inde- 
finite that  a  purchaser  could  not  know  what  he  was  contracting  for, 
and  might  be  easily  misled,  Steward  v.  Alliston,  1  Mer.  26 ;  Trower 
V.  Newcome,  3  Mer.  704, 

4.  A  particular  writing  for  the  purchase  of  an  estate,  is  not  a  Construction  of 
writing  within  the  Statute  of  Frauds,  and  therefore  unless  the  party  ^  ^^  P^*^  "^"  ^^^' 
purchased  hj  it,  or  it  was  shewn  him  at  the  time  of  the  purchase,  held 

that  he  could  not  compel  a  specific  performance  if  it  contained  more 
than  the  words  of  the  conveyance  would  in  strictness  carry,  Cass  v. 
Waterhouse,  Prec.  Chanc.  29. 

A  trifling  variation  in  the  description  of  an  estate  sold  by  auction,  Tiiflins:  varia- 
is  not  material  if  the  transaction  be  fair,  Calcraft  v.  Moebnck,  1  Ves.  ^j°]" 
jun.  221 ;  and  a  purchaser  will  not  be  intitled  to  claim  a  part  of  an 
estate  which,  though  answering  to  the  general  description  in   the 
advertisement,  was  not  included  in  a  more  particular  description, 
Calverley  v.  Williams,  1  Ves.  jun.  210. 

As  a  rule,  the  words  usually  employed  in  describing  the  quantity  Particular 
"  containing  by  estimation  acres,  more  or  less,"  import  that  the  „  i\io,!eor  less." 

in-ocise  quantity  is  not  wari'anted  ;  and  where  there  is  considerably- 
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Particulars  of 
Sale. 


"  Dear  yearly 
rent." 


Extent  of  the 
acre. 


What  deemed  a 
misdescription. 


Effect  of  mis- 
description, if 
fraudulent, 
will  vitiate  the 
sale. 


less  than  was  stated,  the  purchaser  will  be  intitled  to  an  abatement, 
mil  V.  Suckle^/,  17  Ves.  394 ;  and  see  Portman  v.  Mill,  2  Russ. 
571. 

By  the  words  "  clear  yearly  rent,"  is  to  be  understood  clear  of  all 
outgoings,  incumbrances,  and  other  extraordinary  charges,  not  such 
as  are  according  to  the  custom  of  the  country,  as  tithes,  poor  rates, 
church  rates,  &c.  which  are  usual  charges  on  the  tenant. 

Formerly  acres  were  either  customary,  that  is  according  to  the 
measure  of  the  country,  or  they  were  by  statute ;  and  although  for 
the  most  part  lands  were  sold  according  to  the  latter  measure,  Wing 
V.  Earle,  Cro.  El.  267 ;  Morgan  v.  Tedcastle,  Poph.  55 ;  yet  where 
a  man  agreed  to  convey  a  certain  number  of  acres  of  land  which 
were  known  by  estimations,  there  the  acres  were  taken  according  to 
the  estimation  of  the  country  wliere  the  land  lay.  Some  v.  Taylor^ 
Cro.  El.  665 ;  but  now  by  5  &  6  W.  4,  c.  63,  all  customary  measures 
are  abolished,  see  Dig.  p.  i.,  tit.  Weights  and  Measures. 

5.  There  may  be  a  misdescription  in  the  particulars,  either  by 
stating  things  differently  from  what  they  really  are,  or  by  omitting 
to  state  what  ought  to  be  known ;  as  stating  the  property  to  be  one 
mile  from  a  borough  town,  which  proved  to  be  four  miles,  Norfolk 
(Duke)  V.  Worthy,  1  Campb.  337 ;  or  describing  a  public-house  as 
"  a  free  house,"  when  by  a  covenant  in  the  lease  it  appeared  that  the 
lessee  was  obliged  to  take  his  beer  from  a  particular  brewer,  Jones  v. 
Edney,  3  Campb.  285 ;  or  stating  in  general  terms  that  there  was  a 
covenant  in  the  lease  against  carrying  on  any  offensive  trade,  instead 
of  enumerating  the  particular  trades  contained  in  the  covenant, 
Flight  V.  Booth,  1  Bing.  N.  C.  370 ;  S.  C.  1  Scott,  170 ;  or  omitting 
to  state  verbally,  or  to  shew  by  a  plan  a  particular  right  of  way  over 
a  particular  lot,  Dykes  v.  Blake,  uh.  sup. ;  or  omitting  to  mention 
that  notice  had  been  given  by  the  landlord  of  his  intention  to  enter 
unless  the  premises  were  put  in  repair,  Stevens  v.  Adamson,  2  Stark* 
422;  or  omitting  to  state  that  a  house,  which  formed  part  of  the  premises 
demised  by  a  lease,  had  been  pulled  down  before  the  sale,  Granger  v. 
Worms,  4  Campb.  83 ;  or  stating  that  the  goods  to  be  sold  belong  to 
one  man,  when  in  fact  they  belong  to  another,  Coppin  v.  Walker,  7 
Taunt.  237  ;  Coppin  v.  Craig,  ib.  243. 

6.  An  error  in  the  description  of  the  property  to  be  sold  by  auc- 
tion may  be  such  as  either  to  vacate  the  contract  altogether,  or  to 
make  it  a  subject  for  compensation.  A  misdescription  wilfully  intro- 
duced into  the  particulars,  whether  material  or  not,  will  vitiate  the 
sale,  Norfolk  (Duke)  v.  Worthy,  uh.  sup. ;  for  if  particulars  of  sale 
by  auction  are  calculated  to  entrap  persons,  the  sale  is  void,  Robinson 
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V.  Mimjrove,  8  C.  &  P.  469 ;  but  if  the  error  be  unintentional,  and    Fankulars  of 

there  is,  as  is  usually  the  case  in  conditions  of  sale,  a  stipulation  pro- "^^1 

viding  against  such  errors,  it  will  at  law  be  cured  bv  the  conditions,  but  not  ifun- 

*  intentional. 

Leach  v.  Mullett,  3  C.  &  P.  115 ;  but  "  equitv  will  enforce  a  sale  ^ 

_  '  1       .  Compensation. 

with  a  compensation  for  a  slight  unintentional  misdescription,  although 
there  is  no  such  condition,  and  will  not  assist  the  seller,  where  there 
is  such  a  condition,  if  the  misdescription  be  an  important  one,"  1 
Sugd.  V.  &  P.  51,  10th  ed.  citing  Stervart  v.  Allerton,  1  Mer.  26  j 
PoTvell  Y.  Doubhle,  MS.  V.  C.  15  June,  1832;  see  further  as  to  the 
effect  of  the  compensation  clause,  post,  Conditions  of  Sale. 


No.  CCXV.  No.  ccxv. 

Particulars  of 

Particulars  of  Sale  hy  Auction  (a)  of  a  Freehold  Estate  {b).  S,iie. 


The  several  freehold  pieces  or  parcels  of  land  or  ground, 
situate  at  in  the  county  of  acres  (c)  containing  by 

estimation  acres,  more  or  less,  called  or  known  by  the 

(a)  In  the  advertisements  of  sales  by  auction,  it  should  be  stated  that  the 
estate  will  be  sold  by  auction  at  the  place  and  time  fixed,  "  unless  previously 
sold  by  private  contract,  in  which  case  notice  of  the  sale  will  be  immediately 
given  to  the  public." 

If  the  particulars  describe  the  property  as  "  free  from  all  incumbrances,"  it 
wUl  be  deemed  a  misdescription,  and  will  vitiate  the  sale,  if  it  app?ar  afterwards 
that  there  is  an  annuity  charged  upon  it,  be  it  ever  so  small,  Gimitis  v.  Erhurt, 
ub.  sup.  sect.  45. 

If  therefore  the  property  be  charged  with  an  annuitj',  say, 

"  This  property  is  subject  to  a  yearly  sum  of  £  issuing  out  of  the  same 

and  payable  to  {annuitant)  who  is  now  in  the  year  of  his  age,  during  the 

term  of  his  natural  life." 

(6)  If  it  be  a  remainder  or  reversion,  say, 

"  The  remainder  or  reversion  of  {reversioner)  expectant  upon  and  to  take 
effect  in  possession  immediately  after  the  decease  of  {tenant  for  life)  of  and  in 
all  &c." 

If  it  be  an  advowson,  say, 

"  The  advowson,  donation,  or  perpetual  right  of  patronage  and  presentation 
of,  in  and  to  the  rectory  or  parish  and  parish  church  of  iu  the  county  of 

(and  all  glebe  lands  &c.  ij'unt/  appurtenant  to  the  advowson). 

If  it  be  a  rent-charge,  say, 

"  The  yearly  rent-charge  or  annual  sum  of  £  issuing  out  of  and  charge- 

able upon  all  the  lands  &c.  situate  at  in  the  county  of  and  pay- 

able to  the  said  {vendor)  for  and  during  the  term  of  his  natural  life,  under  &c." 

(c)  The  acres  were  formerly  distinguished  as  they  were  statute  or  customary 
which,  since  the  5  &  6  W.  4,  c.  63,  is  uiniecessary,  see  supra,  sect  4. 
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Freehold, 
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several  names  of  (here  set  out  the  particulars)  and  now  in  the 
occupation  of  (specify  the  several  tenants,  if  more  than  one,  to 
each  piece  of  land.) 

This  property  is  subject  to  a  certain  mortgage  in  fee  (or  "  for 
term  of  years,")  for  securing  the  principal  sum  of  £  and  in- 
terest, (or  "  this  estate  is  subject  to  tithes,"  or  "  tithe-free,"  as 
the  case  may  he). 


No.  CCXVI. 

Leasehold. 


No.  CCXVI. 

Particulars  of  Sale  of  a  Leasehold  Estate  (a). 

A  messuage  or  tenement  with  the  yard  garden  and  out- 
buildings &c.  situate  &:c.  and  now  in  the  occupation  of 

The  premises  are  held  for  the  residue  of  a  term  of  years 

subject  to  a  rent  of  £  and  under  the  common  usual  cove- 

nants (b). 


AWARDS. 


No.  ccxvir. 

Auard  hy  a 
Commissi  oner 

■under  an 
Inclosure  Act. 


Recital, 
Act  of  Parlia- 
ment. 


No.  CCXVII. 
Award  hy  a  Commissioner  under  an  Inclosure  Act. 

Ohs.  As  to  the  nature  of  Awards,  and  for  other  precedents,  see 
ante,  Arbitratiox. 

To  all  kc.  see  ante,  No.C.  I  (commissioner)  of  &c.  send  greeting 
Whas  by  a  certain  Act  of  Parlt  made  and  passed  in  the  reign  of 
her  present  ^laj.  intituled  An  Act  for  inclosing  lands  within  the 
manor  of  jNI.  in  the  parish  of  F.  and  county  of  N.  Reciting  among 
other  things  that  there  were  witliin  the  said  manor  of  M.  open 


(ffl)  As  to  the  effect  of  misdescription  of  leasehold  estates,  see  ante,  Particu- 
lars OF  Sale,  Pref.  sect.  5. 

(b)  A  covenant  in  a  lease  to  pay  the  land-tax  and  sewer  rate  has  been  held  to 
be  a  common  and  usual  covenant,  and  that  the  purchaser  of  a  lease  containing 
such  a  covenant  was  not  at  hberty  to  rescind  the  contract  on  the  ground  of  mis- 
description, Bc7inett  V.  Womack,  7  B.  &  C.  627;  S.  C.  1  Man.  &  Ry.  644;  and 
the  same  rule  prevails  in  equity,  Barraudv.  Archer,  2  Sim.  433;  S.  C.  2  Ru8S_ 
&  My.  751.     As  to  the  omission  of  unusual  covenants,  see  supra,  sect.  5,  G. 
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common  fields  commonable  Ids  commons  and  waste  grds  Also  No.  CCXVII. 

••iTTi-T'                   iipii  Aivard  by  a 

reciti7ig  that  1.  r.  Jbsq  was  lord  of  the  sd  manor  and  as  such  commisiioner 

was  intitled  to  the  soil  of  the  commons  and  waste  grds  Also  },^ci'o[Ze'Act. 


reciting  that  the  Rt  Hon  Lord  K.,  W.  T.  Esq  and  ors.  were 

owners  and  proprietors  of  divers  inclosed  Ids  tents  and  heredts 

within  the  sd  manor  and  in  respect  thof  were  intitled  to  rights 

of  common  of  pasture  and  or.  rights  in  over  and  upon  the  sd 

open  common  fields  commonable   Ids   and  waste  grds     Also 

reciting  that  an  Act  commonly  called  the  General  Inclosure  Act 

was  passed  &c.   And  after  further  reciting  that  the  sd  common 

fields  commonable  Ids  and  waste  grds  were  in  their  present  state 

incapable  of  any  considerable  improvement  but  if  the  same  were 

divided  and  allotted  unto  and  amongst  the  sevl  psns  interested 

therein  according  to  their  respive  ints  and  such  allotments  were 

inclosed  the  same  might  be  greatly  improved  It  is  amongst  or.  Appointment  of 

things  enacted  That  I  the  sd  (commissioner)  slid  be  and  I  was  „„dg,.  jijg  Act. 

thby  apptd  commr  for  dividing  allotting  and  inclosing  the  sd 

open  common  fields  commonable  Ids  commons  and  waste  grds 

and  putting  the  now  reciting  Act  into  exon  subject  to  the  rules 

orders  and  dirons  thereinaftr  mentd  and  with  such  dirons  and 

stipulations  as  are  contained  in  the  sd  therein  recited  General 

Act  which  shd  be  applied  deemed  and  taken  as  pt  of  the  now 

reciting  Act  except  in  such  cases  only  as  the  same  were  thby 

varied  and  altered     And  that  {surveyor)  of  &c.  shd  be  and  was  Appointment  of 

thby  apptd  surveyor  for  the  purps  of  the  now  reciting  and  the  ^  *"'^*^y°''- 

sd  General  Inclosure  Acts    And  that  I  the  sd  {commissioner)  shd 

and  might  scour  out  deepen  widen  and  repair  all  such  ancient 

ditches  &c.  And  also  make  or  cause  to  be  made   such  new 

ditches  &c.  in  through  over  and  across  the  sd  open  common 

fields  &c.  within  the  sd  manor  of  M.  with  the  previous  consent 

of  the  proprietors  of  such  inclosures  or  or.  Ids  not  thby  directed 

to  be  divided  and  inclosed  of  such  dimensions  and  in  such  places 

as  I  the  sd  {commissioner)  shd  think  fit     And  that  I  the  sd  Powers, &;c.  of 

f  ...  ,1  1         T        ,     1  1  -11  •,•         commissiooer  to 

{commissioner)  am  thby  directed  and  required  by  any  writing  award  the  ex- 
under  my  hand  or  in  and  by  my  sd  award  to  order  and  deter-  P^"'^^*- 
mine  by  whom  and  at  whose  expence  at  what  time  or  times  and 
in  what  manner  the  sd  ditches  &c.  should  be  made  &c.     And  To  sell  part  of 
that  for  providing  for  and  deiraynig  the  costs  chas  and  exps  or  defraying  ex- 
obtaining  passing  and  exting  the  now  reciting  Act  and  the  sd  P^"'^^^* 


444 


AWARDS. 


No.  CCXVII. 

Award  bu  a 
Commissiuner 

under  an 
Jnclosure  Act. 


To  set  out  por- 
lioDS  of  land  for 
gravel  pits. 


To  make  allot- 
ments, to  the 
lord  ; 


to  the  rector: 


to  commoners. 


To  make  ex- 
changes. 


Gen  Act  I  the  sd  (commissioner)  am  thby  required  as  soon  as 
conveniently  might  be  after  the  passing  of  the  now  reciting  Act 
to  sell  and  dispose  of  in  manner  as  in  the  sd  Acts  directed  such 
pel  or  pels  of  the  sd  commons  and  waste  grds  as  I  shd  jud^e 
most  proper  and  expedient     A7id  that  I  the  sd  (commissioner) 
shd  and  I  am  thby  required  to  set  out  allot  and  award  unto  and 
for  the  surveyors  of  the  highways  of  the  parish  afd  for  the  time 
being  one  or  more  plots  of  the  sd  commons  and  waste  grds  as 
I  shd  think  proper  as  and  for  public  stone  and  gravel  pits  with 
convenient  roads  to  and  from  the  same  and  which  plot  or  plots 
of  Id  so  to  be  set  out  as  afd  shd  be  used  in  common  by  the 
surveyors  of  the  highways  of  the  sd  parish  and  by  the  respive 
proprietors  of  Ids  and  estes  within  the  sd  manor  and  by  their 
tenants  for  their  own  private  uses  and  for  the  repairs  of  the 
public  and  private  roads  including  the  roads  to  be  set  out  in 
pursuance  of  the  sd  reciting  Act  and  the  sd  Gen  Incl  Act    And 
that  I  the  sd  (commissioner)  am  authorized  to  set  out  allot  and 
award  to  the  lord  of  the  sd  manor  one  sixteenth  pt  of  the  sd 
commons  and  not  to  exclude  any  allotment  or  allotments  which 
would  orwise  be  made  to  him  in  satisfaction  of  or  for  any  com- 
mon of  pasture  upon  or  over  the  sd  commons  and  waste  grds 
by  this  Act  directed  to  be  divided  and  inclosed  in  respect  of  any 
Ids  or  tents  belonging  to  any  such  lord     And  in  the  next  place 
that  I  the  sd  &;c.  shd  set  out  &:c.  unto  the  sd  (rector)  one  tenth 
pt  of  the  residue  of  the  sd  commons  &c.  in  lieu  of  and  in  recom- 
pence  for  the  tithes  of  the  sd  commons  &c.     And  that  I  the  sd 
&c.  shd  aftwds  set  out  and  allot  the  residue  and  remr  of  all  the 
sd  commons  and  waste  grds  thby  directed  to  be  divided  and 
inclosed  unto  and  amongst  all  and  evy  psn  and  psns  body  and 
bodies  politic  and  corporations  collegiate  having  any  right  or 
rights  of  common  or  or.  rights  or  ints  in  over  or  upon  the  same 
or  any  pt  thof  in  such  pts  and  shares  and  in  such  manner  as  I 
the  sd  (commissioner)  shd  think  fit  and  shd  adjudge  and  deter- 
mine to  be  proportionate  to  the  value  of  his  her  or  their  respive 
rights  or  ints  in  over  and  upon  the  sd  coumions  and  waste  grds 
And  also  that  it  shd  be  Iful  for  me  the  sd  (commissioner)  to  set 
out  and  allot  and  award  any  Ids  tents  or  heredts  within  the  sd 
manor  in  lieu  of  or  in  exchange  for  any  or.  Ids  tents  and  heredts 
in  the  sd  manor  parish  hamlet  or  place  Provided  that  all  such 
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exchanges  be  ascertained  specified  and  decld  in  and  by  the  No.  ccxvil. 

1-11  Award  by  a 

award  of  me  the  sd  [commissioner)  and  made  with  the  consent  Commissioner 

of  the  owner  or  owners  of  the  lands  tents  or  heredts  which  shd  h,d'>sureAct. 


be  so  exchanged  such  consent  to  be  testified  as  therein  mentd  ~ 
And  that  all  and  evy  such  exchanges  so  to  be  made  shd  be 
valid  and  effectual  in  law  to  all  intents  and  purps  whatsr  And  Oath  required 
whas  by  the  General  Act  It  is  amongst  or.  things  enacted  That  inclosure  Act. 
no  psn  shd  be  capable  of  acting  as  a  commr  in  the  exon  of 
any  of  the  powers,  to  be  given  by  any  act  thereafter  to  be  passed 
for  dividing  or  allotting  or  inclosing  any  Ids  or  grds  except  the 
power  of  giving  notice  of  the  first  meeting  and  administering 
the  oath  thinaftr  directed  until  he  (or  they)  shd  have  taken  such 
oath  which  oath  it  shd  be  Iful  for  any  one  of  the  justices  of  the 
peace  for  the  sd  county  within  which  the  sd  Ids  or  grds  shd  be 
situated  to  administer  And  that  the  sd  oath  shd  be  annexed 
to  and  inrolled  with  the  sd  award  And  that  such  commissioner  Roads  to  be  set 
in  the  first  place  before  he  proceeded  to  make  any  of  the  divi- 
sions or  allotments  directed  to  be  made  by  the  sd  Act  or  any 
such  Act  should  set  out  and  appt  the  public  carriage  roads  and 
highways  through  and  upon  the  Ids  and  grds  intended  to  be 
divided  allotted  and  inclosed  and  to  divert  turn  and  stop  up  any 
of  the  roads  and  tracks  upon  and  over  any  of  the  sd  Ids  and 
grds  as  he  shd  judge  necessy  subject  nevss  to  such  examination 
of  the  sd  roads  and  highways  as  is  required  by  the  sd  Act  or 
Acts  and  that  the  sd  commr  shd  thby  be  empowered  and  re- 
quired to  set  out  and  apart  such  private  roads  bridleways  foot- 
ways ditches  drains  water-courses  watering-places  quarries 
bridges  gates  &:c.  in  over  upon  and  through  or  by  the  sides  of 
the  allotments  to  be  made  and  set  out  in  pursuance  of  such  Act 
as  he  shd  think  requisite  giving  such  notice  and  subject  to  such 
examination  as  in  the  same  Acts  is  required  And  that  the  same 
shd  for  ever  thraftr  be  supported  and  kept  in  repair  by  and  at 
the  expe  of  the  owners  and  proprietors  for  the  time  being  of  the 
Ids  and  grds  directed  to  be  divided  and  inclosed  in  such  shares 
and  proportions  as  the  commr  or  commrs  shd  in  and  by  his  or 
their  award  order  and  direct  And  ivhas  by  the  sd  General  To  make  an 
Inclosure  Act  It  is  amongst  or.  things  furr  enacted  That  as  soon  writing, 
as  convenient  mig-ht  be  after  the  division  and  allotment  of  the 
sd  Ids  and  grds  shd  be  finished  pursuant  to  the  purport  and 
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NcJCCXVli.  dirons  thof  or  of  any  such  Act  the  sd  commr  or  commrs  shd 
Commissioner  forni  draw  up  or  cause  to  be  formed  and  drawn  up  an  award  in 
L/ "/"'*'>• ''j       writing  which  shd  express  the  quantity  of  acres  and  roods  contd 

in  the  sd  Ids  and  grds  and  the  quantity  of  each  and  evy  pt  thof 

which  shd  be  allotted  assd  and  exchanged  and  the  situations 
and  descriptions  of  the  same  resply  and  slid  also  contain  a 
description  of  the  roads  ways  footpaths  watercourses  &c.  set  out 
and  apptd  by  the  sd  commr  or  commrs  resply  as  afd  and  all 
such  or.  rules  orders  agrts  regulations  dirons  and  determinations 
as  the  sd  commr  or  commrs  shd  think  necessy  proper  or  bene- 
ficial to  the  pties  which  sd  award  shd  be  fairly  engrossed  or 
written  on  parchment  and  slid  be  read  and  exted  by  the  sd 
commr  or  commrs  in  the  presence  of  the  proprietors  who  might 
be  present  at  a  general  special  meeting  called  for  that  purpe 
conformably  to  such  notice  as  therein  is  prescribed  A  nd  also 
that  he  or  they  the  sd  commr  or  commrs  if  he  or  they  shd  think 
it  necessy  shd  form  or  draw  or  cause  to  be  formed  or  drawn  on 
parchment  or  vellum  such  maps  or  plans  of  the  Ids  or  grds  the 
better  to  describe  the  sevl  new  allotments  or  divisions  and  preses 
that  shd  be  exchanged  and  express  the  same  quantity  in  each 
allotment  to  the  respive  proprietors  which  sd  maps  and  plans 
Notices  given     shd  be  annexed  to  and  inrolled  with  the  sd  award    And  whas  I 

by  a  commis-  ..  i-ir'  •  •      ^    k         t  \ 

sioner.  the  sd  {commissioner)  named  in  the  first  herein  recited  Act  aid 

cause  due  notices  to  be  given  of  the  time  and  place  of  my  first 
and  evy  or.  meeting  for  the  exon  of  the  sd  Acts  but  before  I 
entered  upon  the  exbn  of  any  of  the  powers  and  authties  given 
to  and  invested  in  me  in  and  by  the  sd  in  pt  recited  Acts  of  Parlt 

Oath  laiiea.        [except  as  befe  mentd]  I  did  on  the         day  of        in  the  year  of 
at  in  the  sd  county         take  and  subscribe  before 

one  of  her  Maj.'s  justices  of  the  peace  acting  in  the  sd  county 
the  oath  by  the  sd  Gen.  Inch  Act  directed  and  hereunto  annexed 
And  whas  I  the  sd  (C)  at  my  first  and  subsequent  meetings  in 
pursuance  and  exercise  of  the  power  and  authty  given  to  and 
vested  in  me  by  the  sd  recited  Acts  and  each  of  them  did  rece 
the  claims  of  the  proprietors  and  or.  psns  interested  in  the  sd 
common  fields  commonable  Ids  commons  and  waste  grds  by  the 
sd  first  herein  recited  Act  directed  to  be  inclosed  and  such  rights 
or  claims  as  were  objected  to  I  did  examine  into  hear  and  de- 
termine the  same     And  I  the  sd  (C)  having  appointed  actual 
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surveys  and  admeasurements  of  all  the  open  fields  commonable  No.  CCXVII. 
Ids  commons  and  waste  grds  the  value  and  quantity  of  which  cimmtsshntr 
it  was  necessy  to  ascertain  for  the  purae  of  the  same  Acts  or  "'"'^'"  °"  ^'"■'''• 

SKre  Art. 

either  of  them  and  of  the  maps  and  plans  resply  made  drawn 

and  verified  by  the  sd  (survey/or)  and  subscribed  before  me  and 
hereunto  also  annexed  accordg  to  the  dirons  as  in  the  sd  Acts 
contd  And  being  now  well  satisfied  as  to  the  sevl  and  respive 
limits  and  boundaries  of  all  the  sd  open  common  fields  com- 
monable Ids  commons  and  waste  grds  so  far  as  the  same  were 
necssy  to  be  ascertained  for  the  purps  of  the  sd  Acts  and  having 
examined  into  all  encroachments  [except  as  in  the  first  herein 
recited  Act  is  excepted]  and  inclosures  suggested  to  me  to  have 
been  taken  or  made  from  any  pt  of  the  sd  Ids  or  grds  thby  di- 
rected to  be  divided  and  inclosed  And  having  heard  and  exa- 
mined the  proofs  and  allegations  concerning  the  same  and 
having  duly  considered  the  quantity  and  quality  and  situation 
of  all  the  sd  open  fields  commonable  Ids  commons  and  waste 
grds  And  also  the  rights  shares  and  ints  of  the  sd  sevl  proprie- 
tors and  or.  psns  interested  therein  respecting  which  he  she  or 
they  was  or  were  intitled  And  having  also  considered  the  sales 
and  exchanges  of  the  sd  Ids  tents  and  heredts  hnbefe  mentd  and 
intended  to  be  hby  effectuated  with  the  consent  and  approbation 
in  writing  of  the  sevl  and  respive  pties  making  the  same  And 
having  duly  and  well  considered  as  well  all  the  public  carriage 
roads  and  highways  private  roads  bridle-ways  footways  ditches 
drains  watercourses  watering  places  quarries  hedges  gates  stiles 
mounds  fences  banks  bounds  and  boundaries  and  landmarks 
which  I  have  judged  necessy  and  requisite  to  be  set  out  and 
appointed  in  over  upon  and  through  the  sd  open  common  fields 
commonable  Ids  common  and  waste  grounds  directed  to  be  in- 
closed as  afd  as  also  all  and  evy  or.  the  matters  circumstances 
and  things  referred  to  my  award  arbitration  judgment  and  de- 
termination in  and  by  the  sd  in  pt  recited  Acts  of  Parlt  or  either 
of  them  Noio  Know  ye  That  I  the  sd  ( C.)  on  the  day  of  the  Award, 
date  of  these  prests  in  pursuance  of  and  by  virtue  and  in  exercise 
of  the  sevl  powers  and  authties  to  me  given  and  in  me  vested  in 
and  by  the  same  Acts  of  Parlt  or  either  of  them  and  of  all  and 
evy  or.  power  and  authty  in  anywise  enabling  me  in  this  behalf 
make  publish  and  declare  this  my  final  award  order  and  arbi- 
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No.  CCXVII. 

A wa rd  hy  a 

Commissioner 

tinder  an  Inch' 

sure  Act. 


Roads. 


Allotments. 

To  lord  of  ma- 
nor. 

To  rector. 
To  proprietors. 


Recital  of  an 
exchange. 


trament  and  determination  touching  the  preses  in  manner  and 
form  following-  that  is  to  say  That  the  sd  open  fields  common- 
able Ids  and  waste  grds  by  the  first  in  pt  recited  Act  directed  to 
be  set  out  divided  and  allotted  by  me  as  afd  do  contain  in  the 
whole  in  statute  measure  accordg  to  the  sd  survey  delivered  by 
the  sd  (surveyor)  upon  oath  as  afd  [including  the  carriage  roads 
highways  bridleways  footways  and  private  roads  hinaftr  de- 
scribed] acres  &:c.  And  I  the  sd  (C.)  have  set  out 
and  apptd  and  do  hby  award  the  followg  public  carriage  roads 
highway  and  foot  roads  and  private  roads  which  I  have  adjudged 
and  do  hby  adjudge  necessy  to  be  hraftr  resply  reserved  in  over 
and  through  the  sd  Ids  directed  to  be  inclosed  as  afd  and  of 
which  public  notice  hath  been  given  subject  to  appeal  and  exa- 
mination in  manner  required  by  the  sd  Gen.  Inch  Act  that  is  to 
say  (here  describe  the  several  roads  drains  Sfc.  and  hy  whom  they 
are  to  he  maintained  and  kept  up  and  repaired)  And  I  the  sd 
(C)  in  pursuance  of  and  in  furr  exon  of  the  powers  and  authties 
so  vested  in  me  by  the  sd  in  pt  recited  Acts  as  afd  have  set  out 
divided  allotted  and  do  set  out  &c.  All  the  residue  of  the  sd 
open  fields  commonable  Ids  commons  and  waste  grds  into  and 
amongst  the  respive  psns  hnaftr  named  their  sevl  and  respive 
hrs  in  sevlty  in  the  sevl  and  respive  allotments  pees  and  pels  of 
Ids  marked  and  corresponding  with  certain  nnmbers  in  Roman 
characters  on  the  sd  plans  hereunto  annexed  and  containing  by 
the  sui-vey  and  admeasurement  thof  by  the  sd  surveyor  as  afd 
in  statute  measure  the  sevl  and  respive  quantities  following  be 
the  same  more  or  less  and  also  sevlly  and  resply  abutted  and 
bounded  in  the  manner  hnaftr  described  that  is  to  say  I  have 
assigned  set  out  and  allotted  and  do  hby  award  unto  the  sd 
{Lord  of  the  Manor)  Lord  of  the  Manor  of  &:c.  {here  describe 
the  manorial  allotments)  And  I  have  assigned  kc.  unto  the  sd 
{Rector)  rector  of  the  sd  parish  &:c.  {here  describe  the  tithe 
allotments)  And  lastly  I  have  set  out  divided  and  allotted  and 
do  &c.  all  the  residue  of  &c.  to  and  amongst  the  sevl  proprietors 
&:c.  in  manner  following  {here  describe  the  several  allotments  to 
the  owners)  And  whas  the  followino-  exchang-e  of  Ids  tents  and 
heredts  has  been  mutually  agreed  upon  and  made  betn  the  sevl 
and  respive  pties  hnaftr  named  that  is  to  say  N.  P.  and  K.  L. 
have  mutually  agrd  to  luake  an  exchange  of  the  respive  Ids  next 
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hnattr  described  luimely  of  a  certain  close  or  pel  of  grd  called  No.  CCXVII. 

1                  .     .          '                                  en                        •         1                         I  Av:ard  by  a 

and  contannng              acres  kc.  tor  a  certani  close  or  pel  Com,nhsu<»er 

of  ancient  inclosed  Id  situate  in               containing               acres  '^"deranlndo- 

»  sure  Wet. 


&c.  And  also  one  rood  of  grd  to  the  east  as  the  same  is  now  " 

staked  out  or  fenced  off"  from  the  residue  of  a  certain  close  or 

pel  of  ancient  inclosed  grd  called  and  the  sd  contracting 

pties  have  requested  me  to  set  out  allot  and  award  the  same 

unto  them  in  manner  hnaftr  mentd     JVow  thei-efore  Know  ye  .Award  of  ex- 

rni         •  r  ^  i  i    •  i  i  changed  land? 

1  hat  in  pursuance  oi  such  agrt  and  request  and  in  order  that 
the  sd  exchange  be  ascertained  specified  and  decld  in  this  my 
award  I  the  sd  (C.)  do  hby  assign  set  out  allot  and  award  unto 
and  for  the  sd  K.  L.  his  hrs  and  ass  [in  lieu  of  and  exchange  for 
the  sd  close  called  and  the  sd  rood  of  Id  hnbefe  resply 

described]  All  that  the  sd  close  called  with  the  appts 

thereto  belonging  And  I  the  sd  (C)  do  hby  assign  set  out 
allot  and  award  unto  and  for  the  sd  IS.  P.  his  hrs  and  ass  [in 
lieu  of  and  exchange  for  the  sd  last  mentd  close]  All  that  the 
same  close  called  and  the  sd  rood  of  Id  with  their  respive 

appts  And  do  order  and  direct  that  the  sd  N.  P.  his  hrs  and  ass 
shall  make  and  the  sd  K.  L.  shall  maintain  and  repair  a  good 
and  sufficient  fence  and  ditch  on  the  west  side  of  the  sd  ex- 
changed rood  of  Id  In  witness  whof  I  the  sd  (C)  have  this 
day  of  in  the  yr  of  set  my  hand  and  seal. 

(Commissioner.) 


BANKRUPTCY. 


1.  Fiat  of  Bankruptcy.  ').  Inrobiient  of  Conveyances  h/  Com- 

2.  Assignment  to  the  Assignees  not  ne-  j  missioners. 

cessary.  i   6.  Official  Assignees. 

3.  Disposition  oj"  Bankrupt's  Estate.  Provisional  Assignees. 

4.  Conveyance  of  Copyholds. 


Sect.  1.  By  the  1  &  2  W.  4,  c.  56,  s.  12,  it  i-^  provided,  diat  in  Fiat  of  bank- 
lieu  of  a  commission  of  bankruptcy  under  the  great  seal,  as  by  the  '""P'^'y- 
old  law,  a  fiat  shall  issue  under  the  hand  of  the  Lord  Chancellor,  or 
the  Master  of  the  Rolls,  Vice-Chancellor,  or  any  of  the  Masters  of 
tlie  Court  of  Chancery  (iictincr  under  any  nppointment  of  the  Loixl 
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BANKRUPTCY. 


Bankntptcii. 


Assignment  to 
the  assignees 
not  necessary. 


Disposition  of 

bankrupt's 

estate. 


Conveyance  of 
copyholds. 


Inrolment  of 
conveyances  by 
commissioners. 


Chancellor  for  that  purpose)  authorizing  a  creditor,  who  has  com- 
plied with  the  requisitions  of  the  Act,  to  prosecute  it  before  such  dis- 
creet and  proper  persons  as  the  Lord  Chancellor  or  the  Master  of 
the  Rolls,  &c.  may  think  fit  to  appoint.  Upon  this  fiat  being  filed 
and  entered  of  record  in  the  Court  of  Bankruptcy,  any  one  or  more 
of  the  commissioners  may,  by  sect.  13,  proceed  thereon  in  all  respects 
as  commissioners  executing  a  commission  of  bankrupt,  except  as 
altered  by  this  Act. 

2.  By  the  6  G.  4,  c.  16,  s.  63,  the  commissioners  were  empowered 
to  assign  the  bankrupt's  personal  estate,  and  to  convey  his  real  estate 
to  the  assignees ;  but  by  the  1  &  2  W.  4,  c.  56,  s.  25,  it  is  provided, 
that  all  such  personal  and  real  estate  as  was  formerly  required  to  be 
assigfned  and  conveyed  by  the  commissioners  to  the  assignees  shall 
vest  in  the  assignees  by  their  appointment  as  fully  to  all  intents  and 
purposes  as  if  such  estate  were  assigned  by  deed.  And  in  the  case 
of  the  death  or  removal  of  any  assignee,  the  same  shall  vest  in  the 
new  assignee,  without  any  deed  of  assignment  or  conveyance ;  where 
the  6  G.  4,  c.  16,  requires  the  conveyance  to  the  assignees  to  be  re- 
gistered or  inrolled,  the  certificates  of  the  appointment  of  the  as- 
signees is  required,  by  sect.  26  of  the  1  tk  2  W.  4,  to  be  inrolled. 

3.  By  the  6  G.  4,  c.  16,  s.  65,  re-enacting  the  21  Jac.  1,  c.  19,  the 
commissioners  were  authorized  to  dispose  of  the  bankrupt's  estate 
tail,  in  possession,  reversion,  or  remainder,  and  such  deed  was  to  be 
good  against  all  person?  whom  a  fine  or  recovery  or  any  other  means 
might  cut  off  or  debar  from  any  remainder,  reversion,  or  other  estate; 
but  by  the  3  &  4  W.  4,  c.  74,  s.  56,  57,  58,  the  commissioner  is  en- 
abled, by  any  disposition  of  the  bankrupt's  lands  for  the  benefit  of 
creditors,  to  create  such  an  estate  only  as  the  actual  tenant  in  tail 
might  have  done  if  he  had  not  become  banki-upt,  i.  e.  subject  to  the 
consent  or  otherwise  of  the  protector,  if  there  be  any,  see  post,  Fines 
AND  Hecoveries,  and  3  &  4  ^Y.  4,  c.  74,  Appendix. 

4.  By  sect.  68  of  6  G.  4,  c.  16,  commissioners  are  empowered  to 
convey  copyhold  estates  immediately  to  a  purchaser,  whereby  the 
fine  for  the  admission  of  the  assignees  is  saved ;  and  by  sect.  69  it  is 
enacted,  that  if  a  vendee  oflFer  a  competent  fine  to  the  lord,  and  the 
lord  refuses,  and  will  not  admit  him,  he  may  enter.  By  the  3  &  4 
W.  4,  c.  74,  the  disposition,  by  the  commissioner,  of  the  copyholds 
of.  the  bankrupt,  where  his  estate  is  not  equitable,  is  to  have  the  same 
operation  as  a  surrender,  and  the  person  to  whom  the  disposition  is 
made  may  claim  to  be  admitted,  upon  paying  the  fines  and  dues. 

5.  Every  deed  of  conveyance  of  freeholds  by  commissioners  is,  by 
the  3  &  4  W.  4,  c.  74,  s.  59,  to  be  inrolled  in  his  Maj.  High  Court 
of  Chanceiy,  Mithin  six  calendar  months  after  the  execution  thereof. 
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And  every  deed  of  conveyance  of  copyliold  must  be  entered  within     Baukrupicii. 
the  same  period  on  the  court  rolls  of  tlie  manor  of  which  they  arc 
parcel ;  and  the  consent  of  the  protectoi-,  if  there  be  any,  must  also  in 
like  manner  be  inrolled  or  entered. 

6.  Instead  of  the  provisional  assignees,  which  the  6  G.  4  empowers  Official  as- 
the  commissioners  to  appoint,  it  is  enacted,  by  sect.  22  of  the  1  &2  ^'Snees. 
W.  4,  that  official  assignees  shall  be  appointed  by  the  Lord  Chan- 
cellor, and  that  in  London  bankruptcies  each  bankrupt's  estate  and 
effects  shall  vest  in  an  official  assignee,  who,  imtil  the  assignees  are 
chosen,  shall  be  deemed  to  be  sole  assignee.    In  country  bankruptcies  Provisional 
the  commissioners  are  still  empowered  to  appoint  provisional  as-  ^^^ignees. 
signees,  and  to  assign  the  bankrupt's  estate  and  effects  to  them,  ac- 
cording to  the  old  law,  and  see  further  Dig.  p.  ii.  tit.  Bankrupt  ; 
p.  iii.  tit.  Insolvent  Debtor;  also  Eden,  B.  L. 78;  Stewart's  Law 
and  Pract.  of  the  Court  of  Bankruptcy,  48 ;    Archbold's  Law  of 
Bankruptcy.    But  provisional  assignments  ought  not  to  be  executed, 
unless  where  an  extent  is  apprehended,  or  it  is  intended  to  carry  on 
the  trade.     If  executed  without  necessit}^,  costs  will  not  be  allowed. 
Ex  2icirte  3I'WilIiam$,  1  Madd.  141.     As  to  the  conveyance  by  the 
commissioner  or  the  assignees  to  a  purchaser,  see  Precedents  and 
Ohsei'vations  thereon. 

No.  CCXVIII. 
(a)  Affidavit  of  Debt  for  obtaining  a  Fiat.  No.  CCXVIII. 

Ohs.  In  a  town  bankruptcy,  sworn  before  a  Master  in  Chancery ;      Affidavit  of 
in  the  country,  before  a  Master  Extraordinary. 

A.  B.  of  &c.  maketh  oath  that  C.  D.  of  &c.  is  justly  and  truly 
indebted  unto  him  in  the  sum  of  £  (as  to  the  amount  of 

the  petitioning  creditor  s  debt  under  b  k  Q  Vict.  c.  122,  s.  9, 
see  Dig.  p.  ii.  tit.  Insolvent  Debtors)  and  upwards  for  goods 
sold  and  delivered  by  this  deponent  and  his  partner  to  and  for 
the  use  of  the  sd  C.  D.  and  this  deponent  furr  saith  that  the  sd 
C.  D.  is  become  a  bankrupt  within  the  true  intent  and  meaning 
of  the  statute  made  and  now  in  force  concerning  bankrupts  as 
this  deponent  hath  been  informed  and  verily  believes 

Sworn  at  the  public  office  the  A.  B. 

day  of        before  me 

T.  M.  Master  in  Chancery. 

(a)  See  Eden,  B.  L.  Append.  112  ;  Stewart,  Law  and  Pract.  of  the  Court  of 
Bankruptcy. 

gg2 
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No.  CCXIX. 

Affidavit  of 
■  Debt.  ' 


No.  CCX\. 
Bond. 


Obliiration. 


Condition. 


No.  CCXIX. 

Affidavit  hi  a  Country  Bankruptcy. 
A.  B.  of  &c.  maketh  oath  &c.  and  this  deponent  fiirr  saith  that 
the  sd  C.  D.  is  become  &.c.     And  that  the  hat  of  bankruptcy 
when  obtained  is  intended  to  be  prosecuted  at  afd  or 

within  ten  miles  of  the  same  place  and  not  within  forty  miles  of 
London  A.  B. 

Sworn  at  in  the  county  of 

the  day       of  18       before  me 

T.  M.  Master  Extraordinary. 


No.  CCXX. 

Sond  given  by  Petitioning  Creditor. 

Obs.  By  the  last  Bankrupt  Act,  5  &  6  Vict.  e.  122,  the  Lord  Chan- 
cellor is  empowered  to  dispense  with  this  bond ;  see  Dig.  p.  iii.  tit. 
Insolvent  Debtor. 

Know  all  men  by  these  prests  that  I  A.  B.  of  &c.  am  held 
and  firmly  bound  to  the  Right  Hon  the  Ld  High  Chancellor  of 
Gt  Britain  in  the  sum  of  (see  Obs.  supra)  of  good  and  Iful  money 
of  Gt  Brit  to  be  pd  to  the  sd  Ld  H.  C.  or  his  certain  atty  his  exs 
ads  or  ass  to  which  paymt  w^ell  and  truly  to  be  made  I  bind  myself 
my  hrs  exs  and  ads  firmly  by  these  prests  sealed  with  my  seal 
dated  this  day  of  in  the  yi  of  &c.  and  the  year 

of  our  Lord  18 

jVow  the  condition  of  this  obligation  is  such  that  if  the  above 
bounden  A.  B.  shall  prove  as  well  before  her  Maj.  Ct  of  Bank- 
ruptcy (or,  in  a  country  bankruptcy,  "  before  commissioners  to 
be  appointed  in  a  fiat  agst  C.  D.  of  &:c.")  as  upon  a  trial  at  law 
in  case  the  due  issuino-  forth  of  the  sd  fiat  ag-st  the  sd  Ct  be  tried 
that  the  sd  C.  D.  is  truly  and  justly  indebted  to  the  sd  A.  B.  in 
the  sum  of  £  (see  ante,  No.  CCXVIII.)  or  upwards  and  is 
become  bankrupt  within  the  true  intent  and  meaning  of  the  sta- 
tutes made  and  now  in  force  concerning  bankrupts  some  or  one 
of  them  And  if  the  sd  A.  B.  shall  cause  the  sd  fiat  to  be  prosecuted 
according  to  law  then  this  obligation  to  be  void  or  else  to  be  in 
full  force  A.  B.        (Seal) 

Sealed  and  delivered  by'^ 

the  above-named  A.  B.  \      F.  K. 
in  the  presence  of  \     G.  H. 
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No.  CCXXI. 
Petition, 
No.  CCXXI.  {Certijicate.) 

Certificate  of  the  Solicitor  of  the  Petitioning  Creditor  in  the 

Country. 
I  do  hby  certify  that  the  commissioners  to  be  named  in  a  fiat 
of  bankruptcy  intended  to  be  issued  against  the  sd  C.  D.  are  not 
nor  is  either  of  them  to  the  best  of  my  knowledge  and  belief 
creditors  or  a  creditor  of  the  sd  intended  bankrupt 

D.  F. 


No.  CCXXII.  No.ccxxii. 

The  Creditor  s  Petition  for  a  Fiat  in  Bankruptcy. 

To  the  Right  Honourable  the  Lord  High  Chancellor  of  Great 

Britain. 
Sheweth 

That  C.  D.  being  a  trader  and  upon  just  and  good  causes 
indebted  unto  your  petitioner  in  the  sum  of  £  (see  ante,  No. 
CCXVIII.)  did  lately  commit  an  act  of  bankruptcy  within  the 
intent  and  meaning  of  the  laws  concerning  bankruptcy  Your 
petitioner  therefore  most  humbly  prays  that  your  lordship  will 
be  pleased  to  issue  your  fiat  authorizing  your  petitioner  as  such 
creditor  as  afd  to  prosecute  his  complaint  in  his  Maj.  Ct  of 
Bankruptcy  {or,  if  in  a  country  bankruptcy,  "  before  such  dis- 
creet and  proper  persons  as  your  lordship  by  such  fiat  may  think 
fit  to  nominate  and  appoint  to  act  as  commissioners  in  that  be- 
half"— 710W  a  district  court  under  5  Sc  6  V.  c.  122,  rib.  sup.) 

And  your  Petitioner  shall  &c. 


No.  CCXXIII.  Ncccxxm. 

Petition  for  a  Fiat  where  07ie  is  not  proceeded  in. 

In  the  matter  ofC.D.  of  &c.  To  the  Right  Honourable 

against  whom   a  fiat  of  the  Lord  High  Chancellor 

bankruptcy  issued  of  Great  Britain 

The  humble  petition  of  A,  B.  of  &:c.  a  creditor  of  the  sd  C,  D. 

a  bankrupt 
Sheweth 

That  on  the            day  of  a  fiat  was  awarded  and  issued 
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Ao.  CCXXIII,  agst  the  sd  C.  D.  on  the  petition  of  F.  K.  of  &c.  directed  to  her 
(For  a  Fiat.)    Maj.  Ct  of  Bktcy  {o7',  if  in  the  country,  "  to  E.  F.  and  G.  H.  esqrs 

but    see  ante,  No. 


therein  apptd  to  act  as  commissioners, 
CCXXII.) 

That  your  petitioner  hath  caused  the  London  Gazettes  to  be 
searched  from  the  day  of  to  the  day  of  inclusive 
as  by  the  affidavit  of  I.  P.  of  &:c.  hereto  annexed  appears  and 
doth  not  find  that  the  sd  C.  D.  hath  been  declared  a  bankrupt 
That  your  petitioner  hath  made  an  affidavit  that  the  sd  C.  D. 
is  justly  and  truly  indebted  unto  him  in  the  sum  of  £  (see 

ante,  No.  CCXVIII.)  and  upwards  and  is  ready  to  enter  into 
the  usual  bond  to  your  lordship  to  ground  another  fiat  in  bank- 
ruptcy agst  the  sd  G.  D.  which  your  petitioner  hby  undertakes 
to  prosecute  \d\h  effect  for  the  benefit  of  himself  and  the  rest 
of  the  creditors  of  the  sd  C.  D. 

Your  petitioner  therefore  prays  that  your  lordship 
will  be  pleased  to  order  the  fiat  so  awarded  and 
issued  agst  the  sd  C.  D.  to  be  forthwith  rescinded 
and  annulled  and  that  a  new  fiat  may  issue  agst 
the  sd  C.  D.  directed  to  her  Maj.  Ct  of  Bktcy 
{or,  if  in  the  country,  "  to  the  sd  E.  F.  &c."  see 
ante.  No.  CCXXII.) 

And  kc. 


No.  CCXXIV. 

To  enlarge  Time 
for  Surrender, 


No.  CCXXIV. 

Petition  to  enlarge  the  Time  for  the  Bankrupt' s  Surrender'. 

Obs.  1.  This  petition  is  presented  to  the  Court  of  Review,  the  chief 
branch  of  the  New  Court  of  Bauki'uptcy,  which,  by  s.  2  of  the  New 
Act,  has  power  to  hear  and  determine  all  matters  brought  before  the 
Lord  Chancellor  iinder  the  old  law. 

2.  The  order  to  enlarge  the  time  for  the  banki-upt's  surrender  must 
be  made  six  days  before  the  expiration  of  the  forty-two  days.  Thi^ 
may  be  done  as  often  as  the  court  thinks  fit.  j 

To  the  Court  of  Re\aew 
The  humble  petition  of  C.  D.  a  bankrupt 
Shewejh 
That  your  petitioner  hath  been  duly  declared  bankrupt  and 
by  summons  under  the  hand  of  one  of  the  commissioners  of  the 
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Ct  of  Banktcv  uad  also  by  notice  in  the  Loudon  Gazette  of  the  No.  ccxxiv. 

•'  _  retition 

day  of         18       was  required  to  surrender  himself  to  one  {To  enlarge  Time 
of  the  commissioners  of  the  sd  Ct  of  Bankruptcy  to  be  examined  ./^    "'•'•^»  ^''_ 
on  the  day  of  the  sd  month  of  resply  at  eleven  of  the 

clock  in  the  forenoon  touching  the  disclosure  and  discovery  of  his 
estate  and  effects  and  on  the  day  of  next  your  petitioner 
was  required  by  such  summons  and  notice  to  finish  his  exami- 
nation under  the  sd  fiat 

That  your  petitioner  did  surrender  himself  to  the  sd  commis- 
sioner on  the  day  of  last  and  submitted  to  be  examined 
touching  the  disclosure  and  discoveiy  of  his  estate  and  effects 
and  conformed  himself  to  the  Act  of  Parhament  now  in  force 
concerning  bankrupts 

That  your  petitioner  is  preparing  and  settling  his  accounts  in 
order  to  make  a  full  and  true  disclosure  and  discovery  of  all  his 
estate  and  effects  but  your  petition  finds  his  accounts  so  long 
and  intricate  that  he  cannot  possibly  finish  the  same  by  the  time 
limited  by  the  sd  commissioner's  summons  and  notice  resply  for 
that  purpe 

Your  petitioner  therefore  most  humbly  prays  that 
this  Hon.  Court  would  be  pleased  to  order  that 
the  time  for  your  petitioner's  surrendering  him- 
self for  fiilly  disclosing  and  discovering  his  este 
and  effects  as  the  law  in  such  cases  requires  be 
enlarged  for  the  space  of  forty-nine  days  to  be 
computed  from  the  day  of 

And  &c. 


No.  CCXXV.  No.  ccxxv. 

By  Assignees. 

Another  Petition  for  the  same  purpose,  hy  the  Assignees. 

In  the  matter  of  C.  D.  of  &c.  To  the  Court  of  Review 

a  bankrupt 
The  humble  petition  of  A.  A.  of  &c.  and  B.  B,  of  &c.  assignees 
of  the  este  and  effects  of  the  sd  bankrupt 
Sheweth 
That  the  sd  C.  D.  hath  been  duly  adjudged  a  bankrupt  and 
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No.  CCXXV.    by  summons  under  the  hand  of  one  otthe  counuissioners  of  the 
(ToeuiargeTime  Ct  of  Banktcy  and  also  by  notice  &c.  to  surrender  himself  &;c. 
By  Assi"nees.         J^'l^at  your  petitioners  have  been  duly  chosen  assignees  of  the 
este  and  effects  of  the  sd  C.  D.  and  find  that  he  is  in  an  ill  state 
of  health  and  a  prisoner  in  the  and  is  not  prepared  to 

finish  his  examination  in  the  time  limited  for  that  purpose 
Your  petitioners  therefore  most  humbly  &c. 
And  &c. 


No.  ccxxvi.  No.  CCXXVI. 

annul  Fiat.     Petition  to  the  Lord  Chancellor  under  the  \^th  Section  of  the 
\  Sf  2  W.  4,  c.  56,  to  annul  Fiat  upon  the  Reversal  of  an  Ad- 
judication hy  the  Court  of  Review. 

To  the  Right  Hon  &c. 
The  humble  petition  of  C.  D.  a  bankrupt 
Sheweth 
That  a  fiat  in  bankruptcy  bearing  date  the  day  of 

18  upon  the  petition  of  E.  F.  of  &c.  was  issued 
against  your  petitioner  directed  to  her  Maj.  Ct  of  Bankruptcy 
under  which  your  petitioner  having  been  adjudged  a  bankrupt 
by  one  of  the  commissioners  of  the  Ct  of  Banktcy  presented  his 
petition  to  the  Court  of  Review  alleging  as  the  fact  was  that 
your  petitioner  had  not  committed  an  act  of  banktcy  within  the 
true  intent  and  meaning  of  the  bankpt  laws  and  praying  that 
the  sd  adjudication  might  be  reversed 

That  the  matter  of  the  sd  petition  coming  on  before  the  sd 
Ct  of  Review  on  the  day  of  last  the  sd  Ct 

directed  an  issue  to  be  tried  before  the  Chief  Judge  of  the  sd 
Ct  upon  the  question  whether  your  petitioner  had  so  committed 
an  act  of  bankruptcy  or  not 

That  on  the  day  of  last  a  verdict  was  found 

on  such  issue  that  your  petitioner  had  not  committed  an  act  ofi 
bankruptcy  within  the  intent  and  meaning  of  the  bankrupt  lawsj 
and  the  adjudication  was  thereupon  reversed  by  the  sd  Ct  of 
Review 

Your  petitioner  therefore  most  humbly  prays 
your  lordship  that  the  sd  fiat  may  be  rescinded 
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iind  annulled  iit  the  cxpcnce  ol  the  said  E.  F.  and   No.  CCX.W  J. 

!•  1  Petition  to 

that  the  bond  which  has  been  entered  into  by     amnd  Pint. 

liini  may  be  assigned  to  your  petitioner  and  that 

he  may  pay  the  costs  of  this  appUcation  or  that 

your  lordship  will  be  pleased  to  make  such  an 

order  in  the  preses  as  to  your  lordship  shall  seem 

meet 

And  your  &c. 


CONVEYANCE  OF  FREEHOLDS. 


1.  Wluit  passes  to  the  Assignees. 

2.  Assignees  to  make  a  good  Title. 

3.  Sales  hy  Auction. 


4.  Assignees  not  to  be  But/ers. 

5.  Bankrupt  to  join  in  Conveyance. 


Sect.  1.  Eveiy  species  of  property,  whereof  by  possibility  a  profit  what  passes  to 
might  be  made  or  acquired  by  a  bankrupt  before  his  certificate,  '  e  assignees. 
passed,  under  the  old  law,  by  virtue  of  the  assignment  and  convey- 
ance, to  the  assignees,  3  P.  Wnis.  132 ;  Hesse  v.  Stevenson,  3  B.  & 
P.  577,  578 ;  and  passes  now  by  virtue  of  their  appointment,  see  Pref. 
sect.  3.  But  a  trusteeship  does  not  pass.  Winch  v.  Keehj,  1  T.  R. 
619;  and  by  the  6  G.  4,  c.  16,  sect.  79,  the  Lord  Chancellor  is  em- 
powered to  appoint  some  other  trustee,  to  whom  the  trust  estate  is  to 
be  assigned.  Whatever  interest  tlie  bankrupt  has  in  his  wife's  estate 
passes  to  his  assignees ;  but  property  given  in  trust  for  the  wife's 
separate  use  will  not  pass,  Robinson  v.  Taylor,  2  B.  C.  C.  589; 
Jarman  v.  WooUofon,  3  T.  R.  618 ;  nor  a  legacy  or  chose  in  action, 
which  has  not  been  reduced  into  possession  during  the  husband's  life, 
Mitfonl  V.  Mitford,  9  Ves.  87.  The  riglit  of  nomination  to  a  vacant 
ecclesiastical  benefice  is  excepted,  by  the  6  G.  4,  c.  16,  sect.  77,  from 
the  several  powers  and  rights  which  pass  to  the  assignees ;  and  the 
wife's  necessaiy  apparel  is  excepted,  by  sect.  112,  from  the  effects 
which  pass  to  the  assignees.  By  the  3  &  4  W.  4,  c.  74,  s.  67,  the 
assignees  are  empowered  to  receive  and  recover  the  rents  of  all  the 
bankrupt's  copyhold  lands,  until  they  are  disposed  of  by  the  commis- 
sioner ;  but  they  can  receive  or  recover  the  lents  of  such  only  of  the 
banki'upt's  freehold  estates  as  the  commissioner  may  have  power  to 
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Conveyance  of' 
Freeholds. 

Assignees  to 
make  a  good 
title. 


Sales  by  auc- 
tioD. 


Assignees  not 
to  be  buyers. 


Bankrupt  to  join 
in  conveyance. 


dispose  of  after  i\\c.  bankrupt's  decease,  see  further,  Dig.  p.  ii,  tit. 
Bankrupt  ;  and  5  &  6  Vict.  c.  122,  p.  iii.  tit.  Insolvent  Debtors. 

2.  It  is  now  held  that  assignees,  contracting  to  sell,  are  bound  like 
other  vendors  to  make  a  good  title,  White  v.  Foljamhe,  11  Ves.  343 ; 
but  they  may  stipulate  to  sell  only  such  title  as  they  have,  Macdonald 
V.  Hanson,  12  Ves.  277. 

3.  The  estates  of  bankru])ts  are  usually  sold  by  auction ;  but  as- 
signees are  not  prohibited  from  selling  by  private  contract,  if  it  be  for 
the  benefit  of  the  creditors.  Ex  jxirte  Dunvian,  2  Rose,  66. 

4.  No  assignee,  either  personally  or  through  an  agent,  can  become 
the  purchaser  of  the  bankrupt's  estate  without  the  consent  of  the 
creditors,  Ex  parte  Bennett,  10  Ves.  395;  Ex  2'>arte  Bage,  4Madd. 
459. 

5.  By  the  6  G.  4,  c.  16,  s.  78,  the  Lord  Chancellor  may  order  a 
bankrupt  to  be  a  party,  and  if  he  refuse,  he  is  stopped  from  objecting 
to  the  sale,  unless  he  mean  to  dispute  the  validity  of  the  fiat  or  com- 
mission. 

6.  As  to  the  inrolment  of  the  certificate  of  the  appointment  of  as- 
signees, see  ante,  Pref.  sect.  3 ;  and  of  the  deed  of  conveyance  by  the 
commissioner,  see  ante,  Pref.  sect.  5. 


No. 
CCXXVIl. 

Conveyance  of 
Freeholds 


No.  CCXXVIL 

Conveyance  of  Freeholds  hy  Assignees  of  a  Bankrupt  to  a  Pur- 
chaser, in  which  the  Bankrupt  joins  {variations  where  the 
Bankrupt  is  Tenant  in  Tail,  under  3^4  W.  4,  c.  74). 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  (a)  Betn  (official 


(o)  Where  the  bankrupt  is  tenant  in  tail,  and  the  commissioner  must  be  a 
party  (see  (mte,  Bankruptcy,  Pref.  sect.  3),  say,  "  Betn  {com7nissioner)  Esq.  the 
commissioner  of  her  Maj.  Ct  of  Bankruptcy  acting  under  a  Jiat  of  bankrupt 
issued  against  {bankrupt)  of  &c.  of  the  first  pt  (official  assignee)  of  &c.  the  oflBci 
assignee  of  the  estate  and  effects  of  the  sd  (B.)  of  the  second  pt  (general  assignee 
of  &c.  assignees  of  the  estate  and  effects  of  the  sd  (B.)of  the  third  pt  the  sd  (BJ 
of  the  fourth  pt  and  (purchaser)  of  &c.  of  the  fifth  pt." 

If  there  be  a  protector,  who  gives  his  consent  by  the  same  deed,  he  should 
a  party  of  the  second  part,  see  Fines  and  Recoveries,  and  3  &  4  W.  4,  c.  74 
Appendix. 
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assignee)  the  otticial  assiiinee  of"  the  estate  and  effects  of  {hank-  No. 

.  •  CCXXVII. 

rupt)  of  &c.  a  bankrupt  of  the  first  pt  {general  assignees)  assignees    Cuiiveyance  of 

of"  the  estate  and  effects  of  the  sd  {bankrupt)  of  the  second  pt  ireeholds. 
the  sd  {bankrupt)  of  the  third  pt  and  {purchaser)  of  &c.  of  the 
fourth  part  (a)  Whas  under  and  by  virtue  of  the  last  will  and 
testament  of  A.  B.  late  of  &c.  deceased  bearing  date  the  Sec. 
the  sd  {B.)  is  seised  to  him  and  his  hrs  of  an  estate  of  inheritance 
in  posson  in  fee  simple  free  from  incumbs  Ajid  whas  a  fiat  in  iieciial  of 
bankruptcy  bearing  date  on  or  about  the  day  of 

was  issued  agst  the  sd  {£.)  and  he  was  thereon  adjudged  a 
bankrupt  And  whas  the  sd  {O.  A.)  has  been  appted  hy{b) 
{commissioner)  Esq.  the  commissioner  of  her  Maj.  Ct  of  Bank- 
ruptcy acting  under  the  sd  fiat  to  be  the  official  assignee  of  the 
este  and  effects  of  the  sd  {B.)  and  to  act  with  the  assignee  or 
assignees  to  be  chosen  by  the  creditors  of  the  sd  {B.)  And  Sale. 
whas  pursuant  to  an  advertisement  in  the  London  Gazette  for 
that  purpe  inserted  the  sd  {G.  A.)  were  chosen  by  the  major 
part  in  value  of  the  creditors  of  the  sd  {B.)  And  whas  the  sd 
{G.  A.)  have  caused  the  messes  or  tents  Ids  and  heredts  hnaftr 
described  to  be  put  up  to  sale  by  public  auction  pursuant  to 
notice  in  the  London  Gazette  and  the  printed  parlars  of  sale  in 
three  lots  on  the  day  of  last  at  which 

sale  the  sd  (P.)  was  decld  to  be  the  highest  bidder  of  the 
preses  comprised  in  lot  marked  No.  1  in  the  sd  printed  parlar 
at  the  sum  of  £  and  thereupon  pd  into  the  hands 

of  the  auctioneer  the  sum  of  £  by  way  of  deposit 

And  whas  the  sd  {B.)  (c)  at  the  request  of  the  sd  {A.)  agrd  to 
join  in  the  conveyance  of  the  sd  heredts  {d)  Now  this  Indre  Testatum. 
tvitnessetk  That  for  the  purpe  of  carrying  the  sd  recited  sale 


(a)  Where  the  banknipt  is  tenant  in  tail,  then  recite,  "  Whas  A.  B.  late  of 
&c.  deed  by  his  last  Avill  and  testament  in  writing  duly  exted  and  attested  for  the 
devise  of  estates  of  inheritance  and  bearing  date  on  about  the  &c.  did  give  and 
devise  all  his  messes  or  tents  Ids  and  heredts  unto  the  sd  {B.)  and  the  hrs  male 
of  his  body  IfuUy  begotten." 

(6)  Where  the  commissioner  is  a  party,  say,  "  by  the  sd  {commissioner.)" 

{c)  If  there  be  a  protector,  in  the  case  of  bankrupt  tenant  in  tail,  his  consent 
ought  to  be  recited  here.     As  to  the  form,  see  Mortgage  and  Release. 

{d)  As  to  the  bankrupt's  joining,  see  sect.  6. 
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No.ccxxvil  into  effect  and  for  and  in  conson  of  the  sura  of  £ 

Copyfto'ws.""    of  I'f'^il  <fcc.  so  paid  at  the  time  of  the  sd  sale  and  the  furr  sum 


of  £  in  hand  well  and  truly  pd  to  the  sd  (O.  J..)  by 

the  sd  (P.)  at  or  before  the  sealing  and  delivery  of  these  prests 
in  full  for  the  absolute  purchase  of  the  sd  messes  or  tents  Ids 
and  heredts  hnaftr  described  and  intended  to  be  hby  granted 
and  reld  the  rect  whereof  he  the  sd  {O.  A.)  (a)  and  also  the  sd 
{G.  A.)  and  (B.)  do  and  each  of  them  doth  hby  acknge  and  of 
and  from  the  same  and  evy  pt  thof  do  and  each  of  them  doth 
acquit  rele  and  discharge  the  sd  (P.)  his  hrs  exs  ads  and  ass 
and  evy  of  them  for  ever  by  these  prests  And  also  in  conson  of 
the  sum  of  55.  of  like  &c.  by  the  sd  (P.)  in  hand  pd  to  each  (S) 
of  them  the  sd  {G.  A.)  and  (B.)  at  the  time  the  sevl  rects 
whereof  are  hby  acknged  (c)  They  the  sd  (A.)  with  the  privity 
and  consent  of  the  sd  (B.)  testified  by  his  being  a  pty  to  and 
signing  and  sealing  these  prests  Have  and  each  of  them  Haih 
so  far  and  in  such  manner  as  they  Ifully  can  and  may  bargained 
sold  aliened  and  reled  and  by  these  prests  Bo  and  each  of  them 
Both  bargain  sell  alien  and  rele  and  the  sd  (B.)  Hath  granted 
bargained  sold  aliened  released  and  confirmed  and  by  these  prests 
Both  grant  bargain  sell  alien  rele  and  confirm  unto  the  sd  (P.) 
{in  his  actual  posson  ^c.  see  Release)  and  his  hrs  All  those  &c. 
And  the  revn  kc.  And  all  the  este  kc.  of  (cZ)  the  sd  (.4.)  and  (B.) 
and  each  and  evy  of  them  in  to  and  out  of  tlie  sd  messes  &c. 
Habendum.  To  Have  and  to  Hold  the  sd  messes  or  tents  Ids  and  heredts  I 
and  all  and  singr  or.  the  preses  hby  granted  and  reld  or  orwise 
assured  or  intended  so  to  be  with  their  and  evy  of  their  aptsj 


(«)  Or,  "also  the  sd  (C.)  (B.)  and  (G.  A.)  do  &c." 
{b)  Or,  "  each  of  them  the  sd  (C.)  (B.)  and  (G.  A)." 

(c)  Or,  "  He  the  sd  {connnissioner)  in  further  pursuance  and  exon  of  the 
fiat  and  by  virtue  and  in  exercise  of  tlie  powers  and  authties  given  to  him  by 
sevl  statutes  now  in  force  concerning  bankrupts  parlarly  an  Act  of  Parlt  passe 
in  the  fourtli  yr  of  the  reign  of  his  Maj.  King  William  the  Fourth  intitled  *  An  A« 
for  the  Abolition  of  Fines  and  Recoveries  and  for  the  Substitution  of  more  simi: 
Modes  of  Assurance,'  Halh  granted  bargained  sold  ordered  and  disposed  of 
conveyed  and  by  these  presents  Dol/i  to  the  full  extent  of  the  power  vested  ^ 
him  as  such  commissioner  as  afd  grant  bargain  sell  order  dispose  of  and  conve 
And   they  the  sd  (A.)  and  (B.)  Have  and  each  of  them  Hath  granted  ba 
gained  sold  aliened  released  and  confirmed  and  by  these  prests  Do  &c." 

(d)  Or,  "  of  the  sd  (C.)  (^I.)  and  (B.)  and  each  &c." 
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luito  and  to  the  use  of  the  sd  (P.)  his  his  and  ass  for  ever  (a)  Ao.CCXXVir. 
And  (6)  the  sd  (O.A.)  and  {G.A.)  for  themselves  sevlly  and    ^"coplZiL'^ 

resply  and  for  their  sevl  and  respive  hrs  exs  and  ads  and  not 

^  Covenant  that 

the  one  for  the  or.  of  them  or  the  1h\s  exs  or  ads  or  the  acts  they  have  done 

deeds  and  defts  of  the  or.  of  them  but  each  of  them  for  liimself  cumber. 
only  and  his  own  hrs  exs  and  ads  and  his  and  their  own  acts 
deeds  and  defts  only  do  covt  promise  and  agree  with  and  to  the 
sd  (P.)  his  hrs  exs  ads  and  ass  that  they  (c)  the  sd  (O.  A.)  and 
{G.  A.)  have  not  nor  hath  either  of  them  at  any  time  heretofore 
made  done  committed  exted  or  knowingly  or  willingly  permitted 
or  suffered  or  been  party  or  privy  or  parties  or  privies  to  any 
act  matter  or  thing  whatsr  whby  or  by  reason  or  means  whereof 
the  sd  messes  or  tents  Ids  heredts  and  preses  hnbefe  granted  or 
released  or  any  of  them  or  any  pt  thereof  is  are  can  or  may  be 
impeached  charged  incumbered  or  i)rejudicially  affected  in  any- 
wise hovvsr  And  the  sd  (P.)  doth  hby  for  himself  (fee.  covt  &c. 
that  for  and  notwithstanding  any  act  deed  matter  or  thing 
whatsr  by  (d)  them  the  sd  (O.  A.)  and  (G.  A.)  and  (P.)  or  any  Bankrupt  abso- 
of  them  made  done  omitted  committed  exted  or  knowingly  or 
wilhngly  suffered  to  the  contrary  (e)  they  the  sd  (P.)  (O.  A.) 
or  (G.  A.)  some  or  one  of  them  at  the  time  of  sealing  and  deli- 
very of  these  prests  are  or  is  Ifully  rightfully  and  absolutely 
seised  of  or  well  and  sufficiently  intitled  to  the  sd  messes  or 
tents  (Sec.  and  evy  pt  thof  with  their  and  evy  of  their  apts  (/)  for 
a  good  perfect  clear  and  indefeasible  este  of  inhance  in  fee 
simple  witht  any  manner  of  condon  trust  power  of  revocation 
or  limitation  of  any  new  or  or.  use  or  uses  or  any  or.  qualifica- 
tion restriction  matter  or  thing  whatsr  which  can  or  may  revoke 
alter  charge  defeat  abridge  incumber  or  prejudicially  affect  the 
same  in  any  manner  hovvsr  And  that  for  &c.  they  {(/)  the  sd  Good  right  to 
(O.  A.)  (G.  A.)  and  (P.)  or  some  or  one  of  them  now  have  or  ''°"^^y- 


(a)  As  to  the  declaration  to  bar  dower,  see  Release. 

(6)  Or,  "  And  the  sd  (C.)  (0.  A.)  and  (G.  A.)  for  themselves  Src." 

(c)  Or,  "  they  the  sd  (C.)  (0.  A.)  and  {G.A.)  have  not  &c." 

(d)  Or,  "  by  them  the  sd  (C.)  (B.)  (0.  A.)  and  (G.  A.)  or  any  &c." 

{e)  Or,  "  they  the  sd  (C.)  (-B.)  (0.  A.)  or  (G.  A.)  some  or  one  of  them  &c." 
{/)  Where  the  bankrupt  is  tenant  in  tail,  say  "  for  a  good  perfect  clear  ab- 
solute and  indefeasible  estate  of  inheiitance  in  fee  tail  general  in  possession 
witht  &c." 
(g)  Or,  "  they  the  sd  (C.)  (B.)  (().  A.)  or  (G.  A.)" 
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For  quiet  en- 
joyment. 


Free  from  in- 
cumbrances. 


For  further 
assurance. 


hath  ill  themselves  or  himself  full  power  and  Iful  and  absolute 
right  and  title  (o)  to  grant  bargain  sell  rele  and  confirm  all  and 
singr  the  sd  heredts  and  preses  wth  the  apts  in  the  manner  afd 
according  to  the  true  intent  and  meaning  of  these  prests  And 
that  the  sd  messes  or  tents  Ids  heredts  and  preses  hby  granted 
&c.  with  their  apts  shall  remain  and  be  to  the  use  hnbefe  deck! 
of  and  concerning  the  same  and  the  rents  issues  and  prfts  thof 
and  of  evy  pt  thof  shall  be  reed  and  retained  and  applied  ac- 
cordingly without  any  Iful  let  suit  trouble  denial  claim,  demand 
interruption  or  eviction  whatsr  of  or  by  {h)  them  the  sd  {A.)  and 
{B.)  or  any  or  either  of  them  their  or  any  of  their  hrs  or  any 
psn  or  psns  whomsr  Ifiilly  or  equitably  claiming  or  to  claim  by 
from  or  under  or  in  trust  for  him  them  or  any  of  them  (c)  And 
that  free  and  clear  and  freely  clearly  and  absolutely  acquitted 
&c.  and  for  ever  discharged  or  orwise  by  {d)  the  sd  {A.)  and  {B.) 
or  some  or  one  of  them  or  their  hrs  exs  or  ads  well  and  suflBi- 
ciently  saved  defended  kept  harmless  and  indemnified  of  from 
and  agst  all  and  all  manner  of  former  &c.  (see  Release)  either 
already  or  hraftr  to  be  had  made  exted  occasioned  and  suflTered 
by  the  sd  {A.)  and  {B.)  or  any  or  either  of  them  or  any  or.  psn 
or  psns  Ifully  or  equitably  claiming  or  to  claim  by  from  under 
or  in  trust  for  them  or  any  of  them  (e)  And  furr  that  they  the 
sd  {A.)  and  {B.)  their  and  evy  of  their  hrs  and  all  and  evy  or. 
psn  or  psns  now  or  hraftr  having  or  claiming  any  este  right  title 
interest  use  trust  property  claim  or  demand  whatsr  either  at  law 
or  in  equity  of  in  to  or  out  of  the  sd  messes  or  tents  &c.  or  any 
of  them  or  any  pt  thof  with  their  apts  by  from  under  or  in  trust 
for  them  or  any  of  them  their  or  any  of  their  hrs  (/)  shall  froni 
time  to  time  and  at  all  times  &c.  (see  Release)  In  witnei 
&c.  see  ante,  No.  XLVI. 


(fl)  where  the  consent  of  the  protector  has  been  given,  say  "  with  the  consent 
of  the  sd  {protector)  as  afd."  ' 

(b)  Or,  "by  them  the  sd  (C)  (B.)  (0.  A.)  (G.  A.)''  f 

(r)  Where  the  bankrupt  derives  title  under  a  will,  as  before  recited,  add  "  or  I 
by  from  or  under  or  in  trust  for  the  sd  A.  B.  the  testator." 

(d)  Or,  "  by  the  sd  (C.)  (B.)  (0.  A.)  or  (G.  J.)  or  some  &c." 

(e)  Where  the  bankrupt  derives  title  under  a  will,  add  "  or  by  from  or  under  I 
or  in  trust  for  the  sd  A.  B.  the  testator." 

(/)  Or,  "  by  from  or  under  or  in  tnist  for  the  sd  A.  B.  the  testator." 
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No.  CCXXVIII.  No. 

CCXXYIII. 

Bargain  and  Sale  of  One  Fourth  Part  of  a  Copyhold  Estate  by    Conveyance  of 
the  Commissioner  and  Assignees  of  a  BankruiH.  "^^  " 

Obs.  As  to  the  power  of  the  commissioners  to  sell  the  copyhold 
estate  of  a  bankrupt,  and  the  operation  of  the  conveyance  by  them, 
see  ante,  Bankruptcy,  Pref.  sect.  4.  As  to  the  entry  of  the  deed  on 
the  court  rolls,  see  atite,  Pref.  sect.  5 ;  and  where  the  bankrupt  is 
tenant  in  tail,  see  Variations  iii  last  jJrecedent. 

This  Indre  made  &c.  Betn  {commissioner)  Esq.  the  commis- 
sioner of  her  Maj.  Ct  of  Bankruptcy  acting  under  a  fiat  of 
bankruptcy  issued  against  (bankrupt)  of  &c.  of  the  first  pt  {offi- 
cial assignee)  of  &c.  official  assignee  of  the  estate  and  effects  of 
the  sd  {B.)  appointed  by  the  sd  (C)  to  act  with  the  assignees 
of  the  sd  {B.)  of  the  second  pt  {general  assignees)  of  (fee.  as- 
signees of  the  estate  and  effects  of  the  sd  {B.)  duly  chosen 
under  the  sd  fiat  on  the  day  of  of  the  third  pt  the 

sd  {B.)  of  the  fourth  pt  and  {jjurchaser)  of  &;c.  of  the  fifth  pt 
Witnesseth  That  in  pursuance  of  a  sale  by  auction  at  in  Testatum. 

on  the  day  of  now  last  past  by  the  order  of 

the  sd  {G.  A.)  and  in  conson  of  the  sum  of  £  pd  by  the  sd 

(P.)  at  the  time  of  the  sale  by  way  of  deposit  and  the  furr  sum 
of  £  to  the  sd  {O.  A.)  in  hand  well  and  truly  pd  at  (fee.  the 
rect  whereof  in  full  &:c.  the  sd  (O.  ^4.)  and  also  the  sd  (C)  {G. 
A.)  and  {B.)  do  and  each  and  evy  of  them  doth  acknge  and  of 
and  from  the  same  and  evy  pt  thof  do  and  each  and  evy  of  them 
doth  acquit  rele  and  discharge  the  sd  (P.)  his  hrs  exs  (fee.  for 
ever  by  these  prests  And  also  in  conson  of  bs.  Sec.  He  the  sd 
(C.)  in  exon  of  the  sd  fiat  and  by  virtue  and  in  exon  of  the  sevl 
statutes  now  in  force  concerning  bankrupts  parlarly  an  Act  of 
Parlt  passed  in  the  third  and  fourth  yr  of  his  Maj.  King  William 
the  Fourth  intitled  "  An  Act  for  the  Abolition"  (fee.  (see  last  pre- 
cedent) Hath  bargained  sold  ordered  and  disposed  of  and  by 
these  prests  to  the  extent  of  the  power  vested  in  him  as  such 
commissioner  as  afd  Doth  bargain  sell  order  and  dispose  of  and 
Ithe  sd  {O.  A.)  and  {G.  A.)  and  {B.)  Have  and  each  and  evy  of 
[them  so  far  as  he  IfuUy  can  or  may  Hath  granted  bargained 
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sold  and  continued  unto  the  sd  {P.)  his  hrs  and  ass  for  ever 
All  that  undivided  fourth  pt  or  share  now  or  late  of  hini  the  sd 
(S.)  of  or  in  all  those  kc.  and  of  and  in  all  houses  &c.  (see 
Release)  And  in  the  este  &:e.  now  or  late  of  him  the  sd  (J5.) 
of  in  to  or  out  of  that  undivided  fourth  pt  or  share  of  the  sd 
heredts  hby  hargd  and  sold  and  of  and  in  evy  pt  and  pel  of  the 
same  fourth  pt  To  Have  and  to  Hold  the  sd  undivided  fourth 
pt  of  and  in  the  sd  heredts  and  all  and  singr  or.  the  preses  hby 
bargained  and  sold  and  of  and  in  evy  pt  and  pel  of  the  same 
fourth  pt  with  the  apts  unto  and  to  the  use  of  the  sd  (P.)  his 
hrs  and  ass  for  ever  (a)  To  the  intent  that  the  sd  (P.)  as  the 
purchaser  thereof  or  his  hrs  may  be  admitted  tenant  thof  at  the 
will  of  the  lord  of  the  sd  manor  and  by  and  under  the  rents 
suits  and  services  therefore  due  and  of  right  accustomed  to  be 
pd  done  and  performed  And  the  sd  (C)  (O.  A.)  and  {G.  A.)  for 
themselves  &:c.  [^covenant  that  they  have  done  no  act  to  incumber j 
see  last  precedent']  And  the  sd  (C)  (O.  A.)  {G.  A.)  and  (B.)  for 
themselves  kc.  [covenants  for  title,  as  in  last  precedent]  In 
witness  &c.  see  ante,  No.  XLVI. 


CONVEYANCE  OF  BANKRUPTS  LEASEHOLDS. 


1.  Bankrupt  discharged  from  Rent.  4c. 

2.  Assignees  may  reject  the  Bankrupt  s 

Estate. 


Assignments  by  Assignees. 


Bankrupt  dis- 
charged from 
rent,  6:c. 


Assignees  may 
reject  the  bank- 
rupt's estate. 


Sect.  1.  The  49  G.  3,  c.  121,  s.  19,  discharges  the  banknipt  fromj 
the  payment  of  rent  and  performance  of  the  covenants  of  a  lea 
which  has  been  accepted  by  the  assignees,  and  if  they  decline,  the 
bankrupt  may,  by  6  G.  4,  c.  16,  s.  75,  discharge  himself  by  delivering 
up  the  lease  to  the  lessor. 

2.  Assignees  may  abandon  that  portion  of  the  bankrupt's  effect 
which  the  law  calls  a  damnosa   luereditas,   an  interest  producing 
nothing  to  the  bankrupt's  estate,  ^e?*  Lord  Kenyan,  in  JBourdiUon  yJ 
JDaltoH,  1  Esp.  2a3.     But  if  they  shall  not  elect,  the  Lord  Chan-f 
cellor  may,  by  the  6  G.  4,  c.  16,  s.  76,  upon  petition,  order  them 


(«)  As  to  tlie  declaration  to  bar  dower,  see  Release. 
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assignees. 


make  their  election;  and  in  Ex  parte  Scott,  1  Rose,  446,  the  LoiJ    Cxmemmceof 

Chancellor  allowed  the  assignees  ten  days  to  consider  what  would  be 1— 

most  beneficial  for  the  creditors.  If  the  assitrnees  do  anv  act  mani- 
festing  an  intention  to  adopt  the  jjroperty,  they  will  be  liable  to  the 
covenants  in  the  lease,  Welch  v.  Mijers,  4  Campb.  368 ;  TJiovias  v. 
Pemherton,  7  Taunt.  206;  Ilansou  v.  Stevenson,  1  B.  &  A.  303. 

3.  Assignees  may  assign  without  the  consent  of  the  lessor,  although  Assignments  by 
the  bankrupt  is  restrained  Ijv  his  covenant  from  assigning,  because 
they  are  assigns  at  law,  and  not  by  the  act  of  the  party,  Goodbeherer. 
Bevan,  3  M.  &  S.  353.  On  tlie  same  principle,  assignees  may  dis- 
charge themselves  of  their  liability,  by  assigning  to  another  person, 
although  he  may  be  a  ])auper,  or  have  left  the  countiy,  Taylor  v. 
Slum,  1  B.  &  P.  21 ;  Onslow  v.  Corrle,  2  Madd.  330.  For  this 
reason  it  has  been  held,  that  they  cannot  require  an  indemnity  from 
the  purchaser,  Wilklns  v.  Fry,  1  Mer.  244  j  S.  C.  2  Rose,  370. 


No.  CCXXIX.  NO.CCXXIX. 

Leaieholdi. 

Assignment  of  a  Leasehold  by  Assignees  of  a  Bankrupt,  and  the 
Bankrupt,  to  a  Mortgagee  (by  Indorsement). 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  {official  as- 
signee)o{kc.  the  official  assignee  of  the  estate  and  effects  oi  (bank- 
rupt) of  &c.  appted  by  the  commissioner  acting  under  a  fiat  of 
bankruptcy  issued  against  the  sd  {bankrupt)  on  the       day  of 
of  the  first  pt  {general  assignees)  of  &:c.  assignees  of  the  &c.  duly 
chosen  at  a  meeting  of  the  creditors  of  the  sd  {B.)  on  the 
day  of         last  past  of  the  second  pt  the  sd  {B.)  of  the  third  pt 
and  (mortgagee)  of  &c.  of  the  fourth  pt     Whas  the  sum  of  £ 
secured  to  the  sd  (mortgagee)  by  the  within-written  indre  is  still 
due  and  owing  with  int    And  whas  at  the  time  and  date  of  suing 
for  the  sd  fiat  agst  the  sd  {B.)  he  the  sd  {B.)  was  also  indebted 
to  him  the  sd  {M.)  in  the  sum  of  £  for  &c.    And  ivhas 

the  sd  {M.)  has  called  upon  the  sd  (J..)  for  the  principal  mos  and 
ut  due  to  him  on  the  secty  of  the  leasehold  preses  assd  to  him 
by  the  within-written  indre  And  the  sd  {A.)  have  had  a  con- 
ference and  meeting  with  the  sd  {B.)  and  his  creditors  on  the 
steps  to  be  taken  by  the  sd  {A.)  and  it  has  been  concluded  and 
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No.CCXXiX.  agrd  by  tlie  sd  (B.)  and  his  creditors  of  the  one  pt  and  the  sd 
Leaseholds.  (^0  ^^  the  or.  pt  that  an  assignment  and  rele  shall  be  given  to 
the  sd  (31.)  of  the  equity  of  redemption  of  the  sd  mortgd  preses 
And  that  the  same  shall  be  a  discharge  of  the  sd  mtge  money 
And  the  sd  (M.)  doth  hby  agree  to  accept  the  same  in  discharge 
and  full  satisfaction  of  the  principal  mos  and  int  due  to  him 
upon  his  sd  secty  And  also  of  all  right  to  any  divds  out  of  or 
upon  the  produce  of  the  estate  and  effects  of  the  sd  (B.)  for  or  in 
respect  of  the  sd  debt  of  £  And  the  sd  (B.)  hath  agrd  to 

join  in  such  assnment  and  rele  as  afd  Now  this  Indre  wit- 
nessetli  That  in  pursuance  and  performance  of  the  sd  agrt  on  the 
pt  of  the  sd  {A.)  and  {B.)  and  in  conson  satisfaction  and  dis- 
charge of  the  money  due  to  the  sd  {M.)  And  also  in  conson  of 
the  sum  of  10s.  of  &:c.  to  each  of  them  the  sd  {A.)  and  {B.) 
resply  &c.  pd  by  the  sd  (71/.)  the  rect  &:c.  They  the  sd  {A.)  Have 
and  each  of  them  Hath  bargd  sold  and  assd  and  by  these  prests 
Do  and  each  of  them  Doth  bargain  &c.  and  the  sd  {B.)  Hath 
granted  bargd  sold  assigned  remised  released  and  confirmed 
and  by  &c.  Doth  grant  &:c.  unto  the  sd  {M.)  All  those  the  pees 
or  pels  of  ground  which  by  the  within- written  indre  were  resply 
assd  or  orwise  assured  by  the  sd  {B.)  to  the  sd  {M.)  And  all  the 
este  of  them  the  sd  {A.)  as  assignees  under  the  sdj^ai  of  bant 
ruptcy  and  of  the  sd  {B.)  and  (M.)  resply  of  in  to  and  out  of  the 
sd  preses  Togr  with  the  within- written  indres  of  lease  and  assnmt 
To  Have  and  to  Hold  io  the  sd  {M.)  the  sd  pees  or  pels  of  ground 
and  all  and  singr  or.  the  preses  hby  assd  or  intended  so  to  be  and 
evy  pt  thof  with  their  and  evy  of  their  respive  rights  members 
and  apts  unto  the  sd  (M.)  his  exs  ads  and  ass  henceforth  for 
and  during  all  the  residue  and  remr  of  the  sd  term  of  yrsin 

and  by  the  within- written  indre  of  assnmt  assd  to  the  sd  (it/.) 
freed  and  absolutely  discharged  of  and  from  the  proviso  or  agrt 
for  redemption  or  orwise  But  subject  nevss  to  the  paymt  of  the 
yrly  rent  and  taxes  and  to  the  performance  of  the  covts  and  agrts 
which  under  or  by  virtue  of  the  within-written  indre  of  lease  or 
any  countei-pt  of  the  same  are  to  be  pd  done  performed  and  kept 
by  and  on  the  pt  of  the  lessee  therein-named  his  exs  &c.  And 
the  sd  {A.)  for  themselves  sevly  and  resply  and  for  their  sevl  and 
respive  hrs  exs  (kc.  do  and  each  of  them  doth  covt  &c.  with  the 


Habendum, 


CovenaQts. 
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sd  (M.)  that  they  (Sec.  [have  done  no  act  to  incumher,  also  cove-  No.  ccxxix. 

/■  •   7       '  A  ^    ^-1        T  .  r  Conveyance  of 

nants  for  title,  see  AssiGN:\rENTs  («)]     In  witness  &c.  see  ante,      Leaseholds. 

No.  XLVI.  


No.  CCXXX. 

Letter  of  Attorney  from  the  Assignees  to  empower  another  to 
receive  the  Rents  of  a  Bankrupt's  Estate. 

Know  all  Men  hy  these  Prests  That  we  A.  B.  of  &c.  and  C.  D. 
of  &c.  assignees  of  the  este  and  effects  of  E.  F.  of  &:c.  a  bankrupt 
Have  made  ordained  constituted  and  appted  and  by  &;c.  Do 
make  &:c.  G.  H.  of  &c.  our  true  and  Iful  atty  for  us  and  in  our 
names  to  rece  from  A.  L.  and  N.  D.  &c.  of  afd  all  such 

rents  and  arrears  of  rent  which  now  are  or  shall  hraftr  grow 
due  and  paye  from  them  the  sd  A.  L.,  N.  D.  &-c.  resply  for  the 
sevl  Ids  messes  and  tents  they  are  in  posson  of  at  afd  in 

the  sd  CO.  of  late  the  este  of  the  sd  E.  F.  or  any  future 

tenant  of  the  sd  preses  or  of  any  pt  thof  and  upon  rect  thof  or 
of  any  pt  thof  for  us  and  in  our  names  sufficient  discharges  to 
give  for  the  same  but  in  deft  of  paymt  thof  the  sd  sevl  Ids  to 
enter  and  to  distrain  for  the  sd  rents  and  the  distresses  there 
found  to  dispose  of  according  to  law  as  the  sd  G.  H.  shall  think 
most  proper  for  the  recovery  thof  they  the  sd  A.  B.  and  C.  D, 
allomng  and  hby  ratifying  and  confirming  all  and  whatsr  the  sd 
G.  H.  shall  Ifully  act  and  do  in  and  about  the  preses  by  virtue 
of  these  prests     In  witness  &c.  see  ante,  No.  XLVI. 


No.  CCXXX. 

Letter  of 
Attorney. 


No.  CCXXXI. 

Letter  of  Attorney  to  receive  the  statutable  Allowance  of  a 
Bankrupt. 

Obs.  There  must  be  an  affidavit  of  this  letter  of  attorney. 

Know  all  Men  by  these  Prests  That  I  (bankrupt)  of  &c.  Have 
made  Sec.  and  by  (fee.  Do  make  Sec.  (attorney)  of  (fee.  my  true  (fee. 


(a)  As  to  the  omission  of  the  other  covenants  usually  inserted  in  such  assign- 
ments, see  supra,  Pref.  sect.  1,  2,  3. 

H  H    2 
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No.  CCXXXI.  for  me  &c.  to  ask  demand  and  rece  of  and  from  the  Accountant- 
Auorneti.  General  of  the  Ct  of  Ch.  (or,  in  country  bankruptcies,  "  of  and 
from  the  assignees  of  the  este  and  effects  of  me  the  sd  (B.)")  all 
and  evy  such  sum  and  sums  of  money  as  now  is  or  are  or  which 
shall  hraftr  become  due  and  paye  to  me  the  sd  (B.)  for  all  or  any 
allowance  or  allowances  I  may  be  intitled  to  out  of  the  net  pro- 
duce of  my  sd  este  or  effects  as  a  certificated  bankrupt  and  on 
paymt  of  the  sd  mos  or  any  of  them  or  any  pt  thof  for  me  and 
in  my  name  to  sign  seal  and  deliver  all  and  evy  such  good  and 
sufficient  rects  and  discharges  to  the  sd  Accountant-General 
(or,  "  the  sd  assignees")  as  shall  and  may  be  given  and  gene- 
rally to  do  all  and  evy  such  furr  acts  and  deeds  for  the  better 
exting  and  discharging  the  power  and  authy  hby  given  as  fully 
and  amply  to  all  intents  and  purps  as  I  might  or  could  do  I 
hereby  ratifying  &c.  see  last  precedent  In  witness  &c.  see  antCf 
No.  XLVI. 


No.CCXXXII.  No.  CCXXXII. 

Release  to  he  given  hy  a  Bankrupt  before  he  can  give  JEvidence 
to  increase  his  Estate  on  a  Trial  at  Law. 

Know  all  Men  by  these  Prests  That  I  (bankrupt)  of  &c.  who! 
have  been  duly  adjudged  a  bankrupt  Have  remised  released  and! 
for  ever  quitted  claim  and  by  &c.  Do  remise  kc.  unto  A.  B.  and  I 
C.  D.  the  assignees  of  my  estate  and  effects  their  and  each  of  I 
their  hrs  exs  and  ads  all  and  all  manner  of  allowances  sum  and! 
sums  of  money  due  owing  or  paye  unto  me  out  of  my  sd  estel 
and  effects  by  virtue  of  any  Act  of  Parliament  or  orwise  howsri 
And  also  all  the  residuum  or  surplus  of  my  sd  este  and  effectsi 
which  are  or  hraftr  shall  be  owing  or  become  due  or  paye  to  mel 
as  well  before  as  after  the  payment  or  satisfaction  to  my  sevl 
crs  seeking  or  to  seek  relief  under  my  bankptcy  of  their  full  and! 
whole  respive  debt  or  debts  and  all  or.  int  claim  or  demand  that 
I  now  have  or  hraftr  may  have  from  and  out  of  my  sd  este  and! 
effects  And  also  all  and  all  manner  of  action  and  actions  cause 
and  causes  of  actions  suits  bills  bonds  writings  obligatory  debt 
dues  duties  accts  sum  and  sums  of  money  judgmts  exons  extents 
controversies  trespasses  and  dams  whatsr  both  at  law  or  in  equit) 
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or  orvvise  howsr  which  the  sd  A.  B.  and  C.  D.  as  assiq-nees  of  No.ccxxxil. 

Release. 

my  este  and  effects  or  either  of  them  under  the  sd  bankptcy  or  

orwise  howsr  or  I  ever  had  and  which  I  and  my  hrs  exs  or  ads 
shall  or  may  hraftr  have  claim  challenge  or  demand  for  or  by 
reason  or  means  of  any  matter  cause  or  thing  whatsr  from  the 
beginning  of  the  world  unto  the  day  of  the  date  of  these  prests 
In  witness  &c.  see  ante,  No.  XLVI. 


BARGAINS  AND  SALES. 


1.  Dejinition  of  a  Bargain  and  Sale.       i  4.  Requisites  of  a  Bargain  and  Sale. 

2.  What  passes  by  a  Bargain  and  Sale-  '  Inrolment. 

3.  Consideration.  \  5.  Operation. 

Operative  roords.  i  6.  Bargains  and  Sales  of  Goods. 

Sect.  1.  A  Bargain  and  Sale  is  defined  to  be  a  contract,  in  con-  Definition  of 

.,._  .  .11  .11^  bargain  and 

sideration  of  money,  passmg  an  estate  in  lands,  tenements,  and  liere-  g^ig  ° 
ditaments,  by  deed  indented  and  inrolled,  2  Inst.  672.  The  convey- 
ance of  lands  by  bargain  and  sale  derives  its  operation  partly  from 
the  doctrine  of  uses  at  common  law,  but  more  particularly  from  the 
Stat,  of  Uses,  27  Hen.  8,  c.  10,  which  executes  all  uses  that  are  raised. 
As  a  use  is  the  basis  of  the  deed,  no  person  can  make  a  bargain  and 
sale  who  is  incapable  of  being  seised  to  a  use.  A  corporation  cannot 
bargam  and  sell,  because  no  use  can  be  raised  on  their  seisin,  10  Rep. 
24;  Gilb.  Us.  285.  The  use  cannot  be  limited  on  a  bargain  and  sale 
to  any  but  the  bargainee,  as  the  effect  of  the  bargain  and  sale  is  only 
to  raise  a  use,  and  a  use  caimot  be  limited  to  a  use,  Dy.  155 ;  Poph. 
81.  The  estate  of  the  bargainee,  when  executed,  may  be  made  sub- 
ject to  trusts;  but  if  it  be  intended  that  a  use  should  be  executed  to  any 
other  person  than  the  vendee,  some  other  mode  of  conveyance  should 
be  adopted.  The  conveyance  by  bargain  and  sale  is  now  seldom 
used,  except  by  commissioners  or  others  under  an  Act  of  Parliament, 
or  trustees  under  a  will  or  otherwise,  in  which  case  the  bargain  and 
sale  is  considered  as  a  common  law  conveyance. 

2.  Bv  this  kind  of  instrument,  any  freeholds  of  inheritance,  whe-  What  passes  by 
,         .    *  .  .  ,  a  bargain  and 

tner  m  possession,  reversion,  or  remainder,  may  be  conveyed ;  so  g^jg^ 

likewise  whatsoever  is  capable  of  being  limited  to  a  use,  as  advow- 

sons,  tithes,  commons,  rents,  profits  of  courts,  &c.     But  no  property 

can  be  bargained  and  sold  which  is  not  in  esse.     So  if  a  man  convey 

his  lands  to  another  in  fee  with  a  right  of  way  over  other  lauds,  the 
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Bargains  and 
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Consideration 


Operative 
•words. 


Requisites  of  a 
bargain. 

Inroloient. 


Operation. 


Bargains  and 
sales  of  goods. 


right  of  way  does  not  pass,  Cro.  Jac.  190 ;  2  Co.  74 ;  Saund.  Us.  74. 
A  man  possessed  of  a  term  for  years  cannot  bargain  and  sell  it  so 
that  it  may  be  executed  by  the  statute ;  but  a  man  seised  of  a  free- 
hold may  bargain  and  sell  it  for  years,  Gilb.  Us.  85. 

3.  To  raise  a  use  upon  a  bargain  and  sale,  there  must  be  some  con- 
sideration of  money,  Cro.  Eliz.  394 ;  1  Co.  176 ;  but  the  smallest 
consideration,  as  05.  or  even  a  penny,  is  sufficient,  Shep.  Touchst. 
222.  The  operative  words  in  a  bargain  and  sale  are,  "  granted,  bar- 
gained and  sold."  But  any  other  words,  which,  upon  valuable  con- 
sideration, would  have  raised  a  use  of  lands,  &c.  at  common  law,  the 
same  amount  to  a  bargain  and  sale  within  the  Statute,  as  if  a  man 
covenant  to  stand  seised  to  the  use  of  another,  Cro.  Eliz.  161 3  2  Inst. 
672 ;  2  Saund.  Us.  47. 

4.  By  the  27  H.  8,  c.  16,  a  bargain  and  sale  must  be  by  deed  in- 
dented, and  not  by  deed  poll,  nor  by  print  or  stamp ;  and  the  writing 
must  be  upon  parchment,  2  Inst.  672 ;  3  Leon.  16.  The  deed  must 
likewise  be  inrolled  on  parchment  only  within  six  lunar  months  from 
the  date,  Dy.  218 ;  2  Inst.  273,  4;  Sheph.  Touchst.  223.  By  the  5 
Eliz.  c.  26,  bargains  and  sales  of  lands  may  be  inrolled  in  the  counties 
palatine;  by  the  5  Ann.  c.  18,  within  the  West  Riding  of  Yorkj 
and  by  the  6  Ann.  c.  35,  sect.  16,  within  the  East  Riding  of  York, 
and  Kingston-upon-Hull.  By  the  10th  Ann.  c.  18,  sect.  3,  a  copy 
of  the  inrolment  of  bargains  and  sales,  examined  with  the  inrolment, 
and  signed  by  the  proper  officers,  and  proved  upon  oath  to  be  a  true 
copy  of  such  inrolment,  shall  be  of  the  same  effect  as  if  the  bargain 
and  sale  was  produced.  The  Statute  of  Inrolmeuts  extends  to  bar- 
gains and  sales  of  inheritances  and  freeholds  only,  and  not  to  bargains 
and  sales  for  years,  which  are  good  without  inrolment ;  and  in  con- 
sequence of  this,  the  conveyance  by  lease  and  release  came  afterwards 
into  general  use,  2  Inst.  671 ;  8  Co.  94 ;  Dy.  309 ;  but  as  to  the 
bargain  and  sale  or  lease  for  a  year,  see  further,  jiost,  Release. 

5.  A  bargain  and. sale  is  an  innocent  conveyance,  and  operates  only 
on  what  the  grantor  may  lawfully  convey,  2  Saund.  Us.  54.  It  does 
not  work  a  discontinuance,  create  a  forfeiture,  nor  destroy  contingent 
remainders.  So  if  tenant  in  tail  bargains  and  sells  land  in  fee,  only 
an  estate  of  freehold  determinable  on  the  death  of  the  tenant  passes, 
Co.  Litt.  327  J  Gilb.  Us.  Sugd.  Ed.  217. 

6.  There  may  be  bargains  and  sales  of  goods  and  chattels  as  well 
as  of  lands,  but  they  need  none  of  the  formalities  prescribed  by  the 
Statute.  But  terms  for  years  must,  by  the  Statute  of  Frauds,  be  now 
in  writing,  Sheph.  Touchst.  Prest.  Ed.  224.  As  to  a  bargain  and 
sale  for  a  year,  see  further,  post,  Release,  Pref.  sect.  9. 
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No. 
CCXXXIII. 
No.  CCXXXIII,  Freehold  Lands. 

Bargain  and  Sale  by  the  Dejiuty  Remembrancer  of  the  Court 
of  Exchequer  of  an  Estate  belonging  to  a  Crown  Debtor. 

Ohs.  1.  By  the  25  G.  3,  c.  35,  s.  1,  the  Court  of  Exchequer  may  Court  of  Ex- 
order  the  lands  of  any  debtor  to  the  crown  to  be  sold  by  the  Remem-  cowered  ^™sell 
brancer  of  such  court  or  his  deputy,  and  the  conveyance  to  be  made 
by  bargain  and  sale  inrolled  in  such  court. 

2.  Where  the  crown  debtor  does  not  join  in  the  conveyance,  it  is 
desirable  that  he  should  execute  a  deed  of  confirmation. 

3.  As  to  the  stamp,  see  Release.  Stamp. 

This  Indenture  &c.  see  ante,  No.  LXXXV.  Betn  {deputy  re-  Recitals. 
membrancer)  of  &c.  deputy  remembrancer  of  the  Ct  of  Exchequer 
of  the  one  pt  and  {purchaser)  of  &c.  of  the  or.  pt     Whas  by  Of  sale  to 
indres  of  lease  and  release  bearing  date  the  and  the  ^  °^' 

days  of  resply  and  made  betn  E.  W.  therein  described 

of  the  one  pt  and  {crown  debtor)  also  therein  described  of  the 
or.  For  the  consons  expssd  in  the  sd  indre  of  release  the  sd  E.  W. 
did  alien  release  and  confirm  unto  the  sd  {D.)  All  that  &c.  To 
Hold  the  same  unto  and  to  the  use  of  the  sd  {D.)  his  hrs  and 
ass  for  ever  And  whas  the  sd  ( C.  D.)  being  an  accountant  and  Extent. 
a  debtor  to  her  Maj.  a  writ  of  extent  was  on  or  about  the 
day  of  issued  out  of  her  Maj.  Ct  of  Excheq  against  the 

este  of  the  sd  (C.  D.)  And  by  an  inquisition  taken  before  the 
sheriff  of  in  obedience  to  the  sd  writ  on  &:c.  It  was  found 

that  the  said  {C.  Z>.)  was  on  the  day  of  and  at 

the  time  of  taking  this  sd  inquisition  seised  in  his  demesne  as 
of  fee  of  the  heredts  comprised  in  the  sd  recited  indres  of  lease 
and  rele  and  the  same  heredts  were  accordingly  seised  into  her 
Maj.  hands  by  virtue  of  the  sd  writ  of  extent  for  the  purpose  of 
satisfying  the  debt  due  to  her  Maj.  from  the  sd  (C.  D.)  And  Order  of  sale. 
whas  by  an  order  of  the  Ct  of  Excheq  made  day  of 

in  a  cause  then  depending  betn  her  Maj.  and  the  sd  (D.)  on  the 
sd  recited  writ  of  extent  as  afd  it  was  ordered  that  the  sd  este 
slid  be  forthwith  sold  before  the  sd  (Z>.  R.)  the  deputy  to  her 
Maj.  Remembrancer  of  the  sd  Ct  for  which  purpose  the  sd  {D.  R.) 
was  to  publish  advertisements  in  the  London  Gazette  for  the  sale 
of  the  sd  estes     And  ivhas  in  pursuance  of  the  sd  order  the  sd  auction. 
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No. 
CCXXXIII. 

Freehold  Lands. 


Particulars  of 
sale. 


Report  of  De- 
puty Remem- 
brancer. 


Orders  of  con- 
firmation &c. 


Testatum. 


(D.  R.)  did  on  day  of"  cause  the  sd  estes  to 

be  put  up  to  public  auction  at  London  in  three  lots 

before  him  when  the  sd  (P.)  was  allowed  to  be  the  purchaser 
of  lot  1  And  whas  the  corn-mill  and  machinery  with  apts 
comprised  in  lot  1  in  the  afd  parlars  of  sale  is  stated  to  be  on 
lease  to  E.  T.  for  yrs  from  the  day  of 

at  a  yrly  rent  of  £  which  sd  term  hath  been  duly 

assigned  to  and  is  now  vested  in  the  sd  (P.)  And  it  is  decld 
by  the  sd  printed  parlars  or  condons  of  sale  that  a  right  of  way 
or  passage  with  free  liberty  of  ingress  egress  and  regress  from 
&c.  and  out  of  the  Queen's  highway  to  lot  2  and  a  similar  right 
of  way  to  lot  3  was  to  be  a  common  and  uninteriiipted  right  of 
way  to  these  estes  and  it  was  also  by  the  sd  parlars  of  sale 
decld  that  the  stock  house  or  shed  then  projecting  in  front  of 
the  sd  dwelHnghouse  lot  2  shd  be  curtailed  and  that  lot  1  shd 
extend  no  further  than  to  a  line  ranging  straight  with  the  ex- 
terior wall  of  the  sd  dweUing  And  that  the  purchaser  of  lot  1 
slid  remove  the  projection  at  his  expe  within  six  calr  mths  after 
he  shd  be  in  posson  xA.nd  it  is  also  by  the  sd  parlars  of  sale 
decld  that  lot  1  shd  have  a  right  of  passage  at  rease  hours  and 
in  the  most  convenient  manner  to  the  purchasers  of  lot  2  and  3 
to  open  and  shut  the  flood-gates  and  sluices  and  to  repair  the 
same  and  to  remove  obstructions  in  the  nrill-pond  and  all  or. 
things  apprtg  thereto  for  ever  Aiid  whas  the  sd  (Z>.  R.)  by  his 
report  dated  the  day  of  did  approve  of  the  sd 

(P.)  to  be  the  purchaser  of  lot  1  as  in  and  for  the  price  of 
£  And  lohas  by  an  order  of  the  sd  Ct  of  Excheq  on  or 

about  &c.  It  was  ordered  that  the  sd  report  shd  be  confirmed 
and  that  the  sd  (P.)  was  allowed  to  be  the  purchaser  thof  And 
whas  by  anor.  order  on  or  about  day  of  It  was 

ordered  that  the  master's  report  shd  be  confirmed  and  the  sd 
(P.)  was  allowed  and  established  purchaser  thof  And  by  anor. 
order  bearing  date  the  day  of  It  was  ordered 

that  on  paymt  of  the  sd  sum  of  £  by  the  sd  (P.)  to  the 

sd  {D.  R.)  he  the  sd  (Z>.  R.)  and  all  or.  necessary  pties  shd 
join  and  exte  a  proper  conveyance  of  the  sd  premises  to  the 
sd  (P.)  Now  this  Indre  witnesseth  that  in  conson  of  the  sum 
of  £  of  &c.  to  the  sd  {D.  R.)  in  hand  well  and  truly  pd 

by  the  sd  (P.)  at  or  before  the  sealing  and  delivery  of  these 
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prests  the  lect  whereof  the  sd  {D.  R.)  doth  hby  acknge  and  of  p..  Ji^^r,. 
and  from  the  same  doth  hby  acquit  rele  and  discharge  the  sd  Freehold  Lands 
(P.)  his  hrs  exs  ads  and  ass  for  ever  He  the  sd  (Z).  R.)  as  Dep 
Remr  as  afd  under  the  directions  of  the  Ct  of  Excheq  and  in 
pursuance  of  an  Act  of  Parlt  made  and  passed  &c.  and  intituled 
&c.  And  by  force  and  virtue  of  the  power  and  authty  to  the 
sd  Dep  Remr  reserved  or  in  anywise  enabHng  him  in  this  behalf 
Hath  bargained  sold  and  conveyed  and  by  this  deed  of  bargain 
and  sale  intended  to  be  forthwith  inrolled  in  the  Ct  of  Excheq 
Doth  bargain  &c.  All  that  &c.  And  also  full  and  free  liberty  to 
and  for  the  sd  (P.)  his  hrs  apptees  and  ass  and  all  psns  claim- 
ing under  him  or  them  and  his  and  their  servts  and  workmen 
from  time  to  time  and  at  all  times  hraftr  at  reasone  hours  and 
in  the  most  convenient  manner  for  the  owner  and  occupier  of 
the  heredts  comprised  in  lot  2  and  3  in  the  afd  parlars  of  sale 
to  pass  and  repass  in  through  near  and  along  the  Ids  and  preses 
comprised  in  the  sd  lots  resply  for  the  purps  afd  And  the  revn 
&c.  And  all  the  este  &c.  and  all  deeds  &:c.  (see  Release)  To  Habendum. 
Have  and  to  Hold  &c.  Subject  nevss  to  such  right  of  way  or 
passage  with  free  liberty  of  ingress  egress  and  regress  from  the 
Queen's  highway  to  lot  2  and  a  similar  right  of  way  to  lot  3 
as  in  the  sd  parlai's  of  sale  are  mentd  In  witness  kc.  see 
ante,  No.  XLVI. 


No.  CCXXXIV.  No. 

CCXXXIV. 
Bargain  and  Sale  of  Coptjholds  Ixy  Tenant  for  Life  under  a        Of  Copyholds. 
Power  in  aii  Inclosure  Act. 

Obs.  A  bargain  and  sale  of  copyholds  under  an  Act  of  Parliament, 
empowering  a  sale,  is  a  suf&cient  execution  of  a  power  witliout  a  sur- 
render, 1  Prest.  Abst.  202;  2  ib.  259. 

This  Indenture  8cc.  see  ante,  No.  XLVI.  Betn  (vendor)  of  &c. 
of  the  first  pt  (commissioner)  a  commr  named  in  and  apptd  by 
an  Act  of  Parliament  made  &c.  of  the  second  pt  and  (purchaser) 
of  &c.  of  the  third  pt  Whas  (testator)  late  of  &c.  being  seised  to  Recital  ofsur- 
him  and  his  hrs  according  to  the  custom  of  the  manor  of 
in  the  co  of  of  sundry  capital  and  or.  customary  messes 

&c.  and  having  surrendered  the  same  to  the  uses  of  his  will  duly 
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No.  made  and  published  as  his  last  will  and  testmt  in  writing;  and 

CCXXXIV. 
Of  Copyhold's,    bequeathed  to  his  wife  and  her  ass  all  his  real  estate  whereso- 

ever  situate  or  being  To  Hold  the  same  during  her  natural  life 
And  from  and  after  her  her  dece  He  gave  the  same  in  manner 
therein  parlarly  described  And  whas  at  a  General  Court  Baron 
held  for  the  sd  manor  on  the  day  of  the  sd  (V.)  was 

admitted  tenant  to  the  sevl  messes  of  which  the  sd  A.  B.  died 
seised  To  Hold  to  her  and  her  ass  during  the  term  of  her  natural 
Inclosure  Act.  life  And  whas  by  an  Act  of  Parlt  passed  &c.  It  was  among 
other  things  enacted  that  all  costs  chas  and  exps  of  soliciting 
and  passing  the  sd  Act  of  Parlt  and  surveying  the  sd  common 
fields  thby  directed  to  be  allotted  and  of  dividing  and  allotting 
the  same  and  of  forming  and  making  the  roads  &c.  which  shd 
be  set  out  and  of  preparing  and  inroUing  the  sd  award  and  all 
or.  costs  chas  and  exps  of  the  sd  commissioner  and  of  the  sevl 
psns  employed  by  him  in  the  exon  of  the  sd  Act  and  not  therein 
orwise  directed  should  be  borne  and  defrayed  by  all  the  owners 
and  or.  psns  in  proportion  as  near  as  might  be  to  their  respive 
estes  and  ints  And  that  the  sd  shares  and  proportions  of  the 
sd  costs  shd  be  settled  and  ascertained  by  the  commr  And  it 
was  furr  enacted  that  it  should  be  Iful  for  the  sd  sevl  owners  and 
proprietors  for  the  time  being  of  all  or  any  grds  or  Ids  being 
tents  in  tail  or  for  life  by  indre  or  indres  duly  sealed  and  deli- 
vered and  inrolled  in  any  of  her  Maj.  Cts  of  Record  at  Westmr 
and  with  the  consent  of  the  commr  testified  in  writing  under  his 
hand  and  seal  either  before  or  after  the  making  his  award  to 
sell  such  pt  or  pts  of  any  old  inclosures  belonging  to  such  pro- 
prietors resply  or  such  pt  or  pts  of  such  new  allotment  or  allot- 
ments to  be  assigned  to  them  resply  by  virtue  of  this  Act  as  shd 
be  sufficient  for  the  purpe  of  defraying  the  respive  proportions 
of  such  costs  chas  and  exps  as  afd  And  that  the  psn  or  psns  to 
whom  any  such  old  inclosures  or  new  allotments  or  any  pts  thof 
shd  be  sold  and  conveyed  and  all  psns  claiming  under  them  shd 
and  might  have  hold  possess  and  enjoy  the  same  quietly  and 
peaceably  according  to  the  terms  of  sale  and  conveyance  thof 
witht  any  let  or  interruption  from  the  psn  or  psns  to  whom  any 
inclosure  or  allotment  for  the  time  being  shd  belong  or  be  assd 
And  furr  it  was  enacted  that  no  such  sale  or  conveyance  shd 
be  valid  and  effectual  unless  the  sd  (C)  shd  ratify  his  consent 
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thereto  by  sionino-  and  sealins;  the  same  as  ptv  thereto    And  furr  No. 

CCXXXIV. 
that  in  cases  where  any  of  the  sd  Ids  might  be  sold  in  pursuance    of  Copyholds. 


of  the  sd  Act  as  afd  it  shd  be  Iful  to  sell  them  by  public  auction 
or  private  contract  Provided  that  in  cases  of  sale  by  private 
contract  the  sd  (C)  should  be  satistied  that  the  price  agrd  to  be 
given  for  the  same  was  not  less  than  the  actual  value  thof  accord- 
ing to  any  estimate  made  and  verified  by  oath  which  the  sd 
commissioner  was  empowered  to  administer  And  it  was  thby 
also  directed  that  when  the  sd  (C)  shd  judge  necessy  to  direct 
any  sale  by  public  auction  pursuant  to  the  sd  Act  it  was  not 
necessy  to  require  any  such  estimate  as  was  required  in  cases  of 
sale  by  private  contract  And  whas  the  sd  {V.)  hath  pd  and 
expended  divers  sums  of  money  in  defraying  her  proportion  of 
the  costs  chas  and  exps  incident  to  and  attending  such  inclosure 
and  exon  of  the  powers  contd  in  the  sd  Act  And  which  sevl 
sums  amount  in  the  whole  to  £  And  whas  a  true  and 

correct  statement  of  the  sevl  sums  so  expended  by  the  sd  {V.) 
hath  been  exhibited  and  laid  before  the  sd  (C.)  who  hath  exa- 
mined the  same  and  hath  had  the  sevl  paymts  duly  vouched 
before  him  And  he  the  sd  (C)  hath  ascertained  and  decld  that 
the  sd  sum  of  £  was  a  fair  and  rease  claim  and  ought  to  be 
allowed  And  he  the  sd  (C.)  doth  allow  the  same  And  whas  Sale. 
the  sd  (F.)  being  desirous  of  availing  herself  of  the  provisions 
for  that  purpe  contd  in  the  sd  Act  hath  applied  to  the  sd  (C.) 
for  his  consent  to  a  sale  and  conveyance  of  such  pt  and  pts  of 
the  sd  allotments  assd  to  the  sd  (F.)  And  in  consequence  of 
such  application  he  the  sd  (C)  hath  directed  the  allotments  pees 
Lud  pels  of  land  hnbefore  mentd  and  described  and  intended  hby 
to  be  conveyed  to  be  sold  by  public  auction  on  day  of 
pursuant  to  public  advertisement  and  printed  condons  and  parlars 
at  which  sale  the  sd  (P.)  being  the  highest  bidder  was  declared 
to  be  the  purchaser  of  the  sd  allotment  being  lot  2  and  3  in  the  . 
afd  parlars  of  sale  at  or  for  the  price  of  £  Now  Sec.  in  Testatum, 

conson  of  &c.  to  the  sd  (F.)  by  the  sd  (P.)  at  &c.  pd  the  rect 
&c.  by  the  direction  and  apptmt  of  the  sd  ( C.)  a  commr  apptd 
by  the  sd  Act  testified  by  his  being  a  pty  to  and  exting  these 
prests  She  the  sd  (F.)  pursuant  to  the  power  and  authty  in  her 
vested  by  the  sd  in  pt  recited  Act  Hath  granted  bargained  sold 
and  conveyed  and  by  &c.  doth  grant  &c.  unto  the  sd  (P.)  his 
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^"o-  hrs  and  ass  all  &c.  and  the  levn  &c.  and  all  the  este  &c.   To 

CCXXXIV.  1         ,       . 

Of  Copyholds.    Havc  and  Hold  the  sd  pieces  &c.  hby  bargd  and  sold  or  mtended 

Habendum.        ^^  to  be  with  the  apts  unto  the  sd  (P.)  his  hrs  and  ass  for  ever 

And  the  sd  (V.)  for  herself  {Govt  that  she  has  not  incumbered 

and  for  furr  assurance,  see  Release.) 

In  witness  &c.  see  ante.  No  XLVI. 


No.  ccxxxv.  No.  CCXXXV. 

By  Trustees, 

Bargain  and  Sale  of  Copyholds  by  Trustees  for  Sale 
under  a  Will. 

Obs.  If  a  copyholder  surrender  to  the  use  of  his  will,  and  direct 
trustees  to  sell,  they  may  do  so  without  being  admitted,  and  the  lord 
shall  admit  the  vendee  on  the  payment  of  one  fine  only,  2  Wils.  400. 
See  further  as  to  surrenders  to  the  use  of  a  will.  Dig.  p.  iii.  tit.  Will. 

Recital  of  seisin.       This  Indre  made  &c.  Betn  {trustees)  trustees  of  and  under  the 
last  will  and  testmt  of  A.  I.  late  of  deed  of  the  first  pt 

F.  H.  and  K.  I.  and  A.  his  wife  of  the  second  pt  and  (purchaser) 
of  &c.  of  the  third  pt    Whas  A.  I.  late  of  deed  widow  was 

in  her  lifetime  and  at  her  dece  seised  and  possessed  of  or  well 
intitled  unto  the  copyhold  messe  or  tent  and  preses  hnaftr  de- 
scribed with  their  apts  for  an  absolute  este  of  inheritance  to  her 
and  her  hrs  according  to  the  custom  of  the  manor  of  D.  in  the 
county  of  and  did  duly  surrender  the  same  preses  as  she  shd 
by  her  last  will  and  testmt  appt  And  whas  the  sd  A.  I.  by  her 
last  will  &c.  gave  to  the  sd  (T.)  &c.  And  among  or.  things 
directed  that  the  sd  ( T.)  and  the  survor  of  them  shd  as  soon  as 
conveniently  might  be  after  her  dece  by  public  sale  or  private 
contract  sell  and  dispose  of  all  that  her  copyhold  messe  «fcc.  with 
the  garden  and  apts  thereunto  belonging  and  shd  stand  pos- 
sessed of  the  money  to  be  produced  by  such  sale  [after  deducting 
the  exps  thof  ]  In  trust  to  divide  the  same  betn  her  two  daurs 
the  sd  F.  H.  widow  and  relict  of  the  then  late  P.  H.  and  the 
sd  A.  I.  the  then  and  now  wife  of  the  sd  K.  I.  their  exs  ads  and 
ass  for  their  respive  sole  use  and  bent  exclusively  of  their  hus- 
bands And  the  testatrix  did  thby  direct  that  the  rect  and  rects 
of  the  sd  (trustees)  shd  be  a  good  and  sufficient  discharge  and 
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good  and  sufficient  discharo-es  to  tlie  purchaser  or  purchasers  of  No. ccxxxv. 

all  or  any  pt  of  the  sd  copyhold  messe  or  preses     And  whas  the   — '— 

sd  A.  I.  departed  this  life  on  or  about  the  day  of         witht 

revoking  or  altering  her  sd  will  leaving  the  sd  F.  H.  and  A.  I. 
her  surviving  and  the  sd  {trustees)  proved  the  sd  will  in  the  pre- 
rogative court  of  the  Archbishop  of  Canterbury  And  whas  the 
sd  (trustees)  in  pursuance  of  the  trust  reposed  in  them  by  the  sd 
in  pt  recited  will  of  the  sd  A.  I.  deed  and  with  the  privity  con- 
sent and  approbation  of  the  sd  F.  H.  and  K.  I.  and  A.  his  wife 
testified  by  their  being  resply  pties  to  and  sevly  sealing  and 
delivering  these  prests  have  contracted  and  agrd  with  the  sd 
(P.)  for  the  absolute  sale  unto  her  of  the  sd  copyhold  messe  or 
tent  and  preses  hnaftr  described  free  from  all  incumbrances 
except  as  hnaftr  mentd  at  or  for  the  price  or  sum  of  £  (a) 
Now  this  Indre  witnesseth  That  in  pursuance  of  the  sd  agrt  and 
also  in  conson  of  £  of  kc.  to  the  sd  (trustees)  as  trustees  as 
afd  in  hand  [with  the  like  privity  consent  and  approbation  of  the 
sd  F.  H.  and  K.  I.  and  A.  his  wife  afd  testified  as  afd]  well  and 
truly  pd  by  the  sd  (P.)  at  or  before  the  sealing  and  delivery 
hereof  the  rect  of  which  sd  sum  they  the  sd  (trustees)  do  resply 
acknge  and  that  the  same  is  in  full  of  the  conson  money  for  the 
absolute  purchase  of  the  sd  messe  or  tent  heredts  and  preses 
with  their  apts  free  from  incumbs  except  as  hnaftr  excepted  and 
of  and  from  the  same  sum  of  money  and  evy  pt  thof  and  all 
claims  and  demands  in  respect  thof  they  the  sd  (trustees)  and 
also  the  sd  F.  H.  and  K.  I.  and  A.  his  wife  do  and  each  and 
evy  of  them  doth  acquit  release  exonerate  and  for  ever  discharge 
the  sd  (P.)  her  hrs  exs  ads  and  ass  and  evy  of  them  by  these  pre- 
sents They  the  sd  (trustees)  in  pursuance  exercise  and  exon  of 
the  power  and  trust  in  them  reposed  in  and  by  the  sd  in  part 
recited  will  of  the  sd  A.  I.  deed  and  by  virtue  of  all  and  evy  or. 
power  and  authty  vested  in  or  given  to  them  Have  and  each  of 
them  Hath  so  far  as  they  can  or  Ifully  may  according  to  the 
custom  of  the  manor  bargained  and  sold  and  by  these  presents 
Do  and  each  and  evy  of  them  Doth  so  far  and  no  furr  bargain 
(Sec.  All  that  one  copyhd  or  customary  messe  kc.  being  part  and 
pel  of  the  copyhold  or  customary  estes  of  inheritance  of  the  sd 

(a)  The  trustees  were  not  admitted  as  tenants,  see  Obs. 
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No  act  to  in- 
cumber. 


No.ccxxxv.  A.  I.  deed  and  by  her  so  as  afd  directed  to  be  sold  and  disposed 

'-  of  in  and  by  her  last  will  and  testament  To  be  had  and  holden 

by  her  the  sd  (P.)  her  hrs  and  ass  for  ever  according  to  the 
custom  of  the  sd  manor  under  and  subject  to  the  rent  suit  and 
services  of  right  due  and  accustomed  to  be  pd  and  performed 
Covenant  from  according  to  the  custom  of  the  sd  manor  And  the  sd  (trustees) 
for  themselves  severally  and  resply  and  for  their  sevl  and  respive 
hrs  exs  and  ads  and  not  the  one  for  the  or.  or  ors.  of  them  or 
the  acts  deeds  or  defts  of  the  or.  or  ors.  of  them  but  each  for 
himself  and  herself  only  and  for  his  and  her  own  proper  acts 
deeds  and  defts  hrs  exs  and  ads  do  and  each  and  evy  of  them 
doth  hby  covt  &c.  ^^^th  the  sd  (P.)  &c.  that  they  the  sd  (T.) 
have  not  nor  hath  any  or  either  of  them  at  any  time  heretofore 
either  togr  or  separately  made  done  exted  or  kno%vingly  suflfered 
or  caused  to  be  made  done  exted  committed  or  suffered  nor  been 
pties  or  pty  or  privies  or  privy  to  any  act  deed  matter  or  thing 
whatsr  whby  or  by  reason  or  means  whof  the  sd  raesse  or  tent 
and  preses  hnbefe  bargained  and  sold  or  mentd  or  intended  so 
to  be  is  are  can  shall  or  may  be  impeached  charged  incumbered 
or  prejudicially  affected  in  este  right  title  int  value  or  orwise 
whatsr  Ayid  the  sd  F.  H.  for  herself  her  hrs  exs  and  ads  and 
the  sd  K.  I.  for  himself  his  hrs  exs  ads  and  ass  and  for  the  sd 
A.  his  wife  and  her  hrs  do  and  each  of  them  doth  hby  covt  pro- 
mise and  agree  with  and  to  the  sd  (P.)  her  hrs  and  ass  That  they 
the  sd  F.  H.  and  K.  I.  and  A.  his  wife  shall  and  will  warrant 
and  for  ever  defend  unto  the  sd  (P.)  her  hrs  and  ass  according 
to  the  custom  of  the  sd  manor  the  sd  messe  or  tent  and  preses 
hby  bargained  and  sold  or  orwise  conveyed  and  assured  with 
all  and  singr  the  respive  rights  members  privileges  and  appts 
thereunto  belonging  agst  them  the  sd  F.  H.  and  K.  I.  and  A. 
his  wife  and  their  respive  hrs  and  agst  all  and  evy  or.  psn  and 
psns  whatsr  Ifully  equitably  or  rightfully  claiming  or  to  claim 
by  from  through  under  or  in  trust  for  him  her  them  or  any  or 
either  of  them  or  by  from  through  under  or  in  trust  for  the  sd 
A.  I.  deed  (a) 

In  witness  Sec.  see  ante,  No.  XLVI. 


(a)  As  to  this  clause  of  warranty,  see  3  &  4  W.  4,  c.  27,  s.  74 ;  Dig.  p.  iii. 
tit.  Limitations.  If,  instead  of  a  warranty,  covenants  for  title  be  given,  then 
say,  "And  the  sd  F.  H.  for  herself  &c.  and  the  sd  K.  I.  for  himself  S:c.  and  for 


BARGAINS  AND  SALES.  479 

No. 

No.  CCXXXVI.  ccxxxvi. 

To  Trustees  for 

Bargain  and  Sale  of  Lands  to  Trustees  for  a  Charity,  to  he  -   " — '""  ^'. 
afterwards  inrolled  in  Chancery ;  with  Covenant  to  produce 
Title  Deeds. 

This  Indre  made  &;c.  see  ante,  No.  LXXXV.  Betn  {vendor)  of 
&c.  of  the  one  pt  and  (trustees)  trees  of  and  for  a  certain  charity 
or  hospital  cotoraonly  called  an  hospital  for  &c.  situate  at  R.  in 
the  CO.  of  B.  of  the  or.  pt  Witnesseth  that  for  and  in  conson  of  Testatum. 
the  sum  of  £         of  Iful  money  &:c.  to  the  sd  (F.)  in  hand  pd 
by  the  sd  ( T.)  at  or  before  the  sealing  and  delivery  of  these 
prests  the  rect  whof  &c.  see  ante,  No.  LXXXV.  he  the  sd  (F.) 
Hath  granted  bargained  sold  aliened  reld  and  confirmed  and 
by  these  prests  Doth  grant  &c.  unto  the  sd  {T.)  their  hrs  and 
ass  for  ever  All  those  twelve  acres  &:c.  To  Have  and  to  Hold  Habendum, 
the  same  twelve  acres  &:c.  hby  granted  bargained  and  sold  or 
meant  or  intended  so  to  be  and  evy  pt  thof  with  the  apts  to  the 
sd  ( T.)  and  to  their  hrs  and  ass  for  ever  but  nevss  to  for  and 
upon  such  trusts  uses  intents  and  purps  as  the  governors  of  the 
sd  charity  &c.  for  the  time  being  shall  from  time  to  time  direct 
hmit  and  appt  the  same   And  the  sd  (F.)  for  himself  his  hrs  exs  Covenants. 
and  ads  doth  hby  covt  prom  and  agree  to  and  wdth  the  sd  ( T.) 
their  hrs  and  ass  and  evy  of  them  in  manner  and  form  following 
that  is  to  say,  That  the  sd  ( F.)  hath  not  at  any  time  htofe  com-  No  act  to  in- 
mitted  done  or  wittingly  or  willingly  suffered  or  occasioned  and  ^^™  ^^' 


the  sd  A.  his  wife  and  her  hrs  Do  and  each  of  them  doth  covt  &c.  (see  Release) 
That  for  and  notwithstanding  &c.  any  act  &c.  by  them  the  sd  F.  H.  and  K.  I. 
and  A.  his  wife  or  the  sd  A.  I.  deed  or  any  &c.  the  sd  (trustees)  now  have  in 
themselves  good  right  full  power  and  Iful  authty  to  bargain  and  sell  the  sd  messe 
&c.  in  manner  &c.  And  also  that  it  shall  and  may  be  Iful  to  and  for  the  sd  (P.) 
her  hrs  and  ass  from  time  to  time  and  at  all  times  hraftr  peaceably  &c.  witht  any 
let  &c.  of  from  or  by  the  sd  F.  H.  and  K.  I.  and  A.  his  wife  their  hrs  or  ass  or 
any  or  either  of  them  or  any  psn  S:c.  claiming  &c.  by  from  under  or  in  trust  for 
them  or  any  or  either  of  them  or  the  sd  A.  I.  deed  And  that  the  same  preses 
now  are  and  for  ever  hraftr  shall  remain  continue  and  be  free  and  clear  and  freely 
&c.  by  the  sd  F.  H.  &c.  well  and  sufficiently  &c.  of  from  &c.  incumbs  made  &c. 
by  them  the  sd  F.  H.  and  K.  I.  and  A.  his  wife  or  the  sd  A.  I.  deed  or  any  &c. 
Andfurr  that  they  the  sd  F.  H.  and  K.  I.  and  A.  his  wife  resply  and  their  respive 
hrs  and  all  and  evy  or.  psn  &c.  having  or  Ifully  or  equitably  claiming  &c.  by  &c_ 
them  or  either  of  them  or  the  sd  A.  I.  deed  shall  and  will  &c."  [covt  for  further 
assurance,  see  Release.] 
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No.  shall  not  and  will  not  commit  do  or  wittingly  or  willingly  suffer 

To  Trustees  for  ^''  occasion  any  act  matter  or  thing  whatsr  whby  or  by  reason 
u  Charity,      or  mcans  whof  the  sd  twelve  acres  &;c.  hnbefe  mentd  to  be  hby 
bargained  sold  and  reld  or  any  pt  thof  now  is  or  hraftr  shall  or 
may  be  in  any  wise  chagd  or  incumbered  or  the  este  or  title  thof 
For  title.  in  any  wise  impeached     AjicI  the  sd  (F.)  for  himself  &c.  doth 

covt  &;c.  to  and  with  the  sd  ( T.)  their  hrs  and  ass  and  to  and 
with  evy  of  them  by  these  prests  in  manner  following  that  is  to 
say  That  for  and  notwg  any  act  matter  or  thing  whatsr  by  him 
done  or  committed  except  as  is  hnafter  excepted  the  sd  (F.) 
now  is  the  true  and  Iful  owner  of  the  sd  twelve  acres  &;c.  hnbefe 
mentd  to  be  hby  bargained  and  sold  and  of  evy  pt  thof  with  the 
appts  and  is  rightfully  seised  thof  of  a  good  pure  absolute  and 
indefeasible  este  of  inhance  in  fee  simple  witht  any  manner  of 
Condon  trusts  contingency  covt  provo  or  limitation  of  use  or  uses 
or  or.  restraint  matter  or  thing  whatsr  to  alter  change  charge 
determine  incumber  defeat  or  make  void  the  same  And  for  and 
notwg  any  act  &c.  except  as  is  hnafter  excepted  the  sd  (F.)  hath 
now  in  himself  good  right  &c.  see  a7ite,  No.  LXXXV.  And  that 
free  and  clear  and  freely  and  clearly  and  absolutely  acquitted  ex- 
onerated and  discharged  of  and  from  all  and  all  manner  of  former 
and  or.  bargains  sales  gifts  grants  feoffments  devises  uses  join- 
tures dowers  entails  leases  rights  titles  rents  arrearages  of  rent 
issues  amerciaments  debts  duties  judgments  exons  extents  titles 
chas  and  incumbs  whatsr  had  made  done  committed  or  wittingly 
or  willingly  suffered  by  the  sd  (F.)  or  by  any  or.  psn  or  psns 
whomsr  Ifully  or  equitably  claiming  or  to  claim  by  from  under 
or  in  trust  for  him  except  the  residue  of  a  term  of  yrs  of 

and  in  the  sd  preses  assd  to  R.  S.  of  &c.  In  trust  for  the  sd  (F.) 
his  hrs  and  ass  to  attend  and  wait  upon  the  inhance  thof  and 
To  produce  to  protect  the  same  from  all  mesne  incumbs  if  any  there  be  And 
furthermore  the  sd  (F.)  doth  for  himself  his  hrs  &:c.  covt.  &c.  to 
and  with  the  sd  ( T.)  their  hrs  and  ass  and  evy  of  them  that  he 
the  sd  ( F)  his  hrs  exs  ads  or  ass  some  or  one  of  them  shall  and 
will  [accidents  by  fire  or  or.  inevitable  accidents  excepted]  from 
time  to  time  and  at  all  times  hraftr  at  the  request  costs  and  chas 
of  the  sd  (T.)  their  hrs  or  ass  or  some  or  one  of  them  produce 
and  shew  forth  or  cause  to  be  produced  or  shewn  forth  in  any 
ct  or  cts  of  law  or  equity  to  counsel  or  elsewhere  all  and  evy  or 
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any  the  deeds  evidences  and  writino;s  which  are  or  shall  be  in  No. 

.  CCXXXVI 

the  custody  posson  or  power  of  the  sd  (V.)  his  hrs  exs*  ads  or  ToTnateesfor 

ass  or  that  he  or  any  of  them  can  come  at  witht  any  suit  in  law      "  ^""''''J/- 
or  equity  which  relate  to  or  in  anywise  concern  the  twelve  acres 
(fcc.  hinbefe  mentd  to  be  hby  bargained  and  sold  alone  or  jtly 
with  any  or.  Ids  tents  or  heredts  and  from  time  to  time  and  at  all 
times  hraftr  when  thereunto  requested  shall  and  will  make  and 
give  unto  the  sd  (trustees)  their  hrs  or  ass  true  copies  of  all  such 
deeds  evidences  and  writings  as  afd  such  copies  to  be  had  made 
and  taken  at  the  like  costs  and  chas  of  the  sd  (T.)  their  hrs  and 
ass     And  lastly  that  he  the  sd  (V.)  and  his  hrs  and  all  and  evy  Further  as- 
or.  psn  and  psns  whtsr  rightfully  having  or  claiming  or  who  ^"'■''°^*' 
shall  or  may  rightfully  have  or  claim  any  este  right  title  or  int 
either  at  law  or  in  equity  of  in  to  or  out  of  the  sd  twelve  acres 
&c.  or  any  pt  thof  by  from  under  or  in  trust  for  him  them  or 
any  of  them  [except  the  psn  to  whom  as  afd  the  residue  of  the 
sd  term  of  yrs  shall  be  assd  In  trust  for  the  sd  bargainees 

their  hrs  and  ass  and  those  claiming  under  such  assee  in  respect 
of  such  term  of  yrs  only]  shall  and  will  from  time  to  time  and 
at  all  times  hraftr  at  the  request  and  the  proper  costs  and  chas 
of  them  the  sd  ( T.)  their  hrs  and  ass  make  do  acknge  levy  suffer 
and  exte  or  cause  to  be  made  kc.  all  and  evy  such  furr  and  or. 
Iful  and  reasone  acts  deeds  conveys  and  assurs  in  the  law  whtsr 
for  the  furr  better  more  perfectly  and  absolutely  grantg  assurg 
relg  and  conveyg  unto  and  to  the  use  of  the  sd  ( T.)  their  hrs 
or  ass  the  sd  twelves  acres  &c.  hnbefe  mentd  to  be  hby  bar- 
gained and  sold  and  evy  pt  and  pel  thof  with  their  appts  as  by 
the  sd  {T.)  their  hrs  or  ass  or  any  or  either  of  their  counsel 
shall  be  reasony  devised  advised  or  required  so  as  in  such  furr 
assurance  there  be  contd  no  furr  or  or.  covt  than  agst  the  psn 
or  psns  his  or  their  hrs  who  shall  be  required  to  make  or  do  the 
same  and  so  as  the  pty  or  pties  who  shall  be  required  to  make 
the  same  shall  not  be  compelled  or  compellable  to  go  or  travel 
from  his  or  their  respive  place  or  places  of  abode  for  the  doing 
thof 

In  witness  &c.  see  ante,  No.  XLVI. 
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No. 
CCXXXVII.  ,       _ 

By  and  to  No.    CCXXXVII. 

Eiecutoi's. 


Bargain  and  Sale  of  Freehold  and  Copyhold  Hereditaments 
by  Executors  under  a  JVill  of  a  Mortgagor,  with  Release  of 
Dower  by  the  Widow. 

This  Indre  kc.  see  ante,  No.  LXXXV.  Betn  {vendors)  exe- 
cutors and  trustees  under  the  will  of  (mortgagor)  deed  of  the 
first  pt  {executors)  executors  and  trustees  of  {mortgagee)  of  the 
second  pt  {purchaser)  of  &c.  of  the  third  pt  A.  L.  widow  of  the 
sd  {mortgagor)  of  the  fourth  pt  {sub-purchaser)  of  kc.  of  the  fifth 
Recital  of  pt  and  A.  B.  of  kc.  of  the  sixth  pt  Whas  by  indenture  bearing 
""^  ^  ^  *  date  on  or  about  the         day  of  &c.  {mortgage  by  demise  of  free- 

Death  and  will   holds  and  copyholds,  see  post,  Recitals)     And  whas  (fee.  {recite 
an"mor^?a°<^ee.   ^^^.th  and  wHl  of  mortgagee,  leaving  the  executors  parties  of  the 
Devise  to  exe-    second  part)    And  whas  (fee.  {recite  probate  of  will)    And  whas 
to  sell.     "^"^      ^^^  ^^  {mortgagor)  being  so  seised  of  or  intitled  to  the  freehds 
afsd  and  being  also  seised  or  possd  of  the  sd  copyhd  heredts  for 
an  este  of  inhance  to  him  and  his  hrs  according  to  the  custom 
of  the  sd  manor  of  having  duly  surrendered  the  sd  copyhd 

heredts  to  the  uses  of  his  will  by  his  last  will  and  testament  in 
writing  duly  exted  and  attested  for  the  devise  of  lands  bearing 
date  &c.  appointed  the  sd  {vendors)  executors  of  his  sd  will  and 
directed  them  as  soon  as  conveniently  might  be  after  his  dece 
to  sell  and  dispose  of  all  his  lands  (fee.  for  the  best  price  that 
could  be  obtained  for  the  same  either  by  public  auction  or  pri- 
vate contract  as  they  should  think  fit     And  the  sd  testator  did  ^ 
declare  by  his  last  will  that  the  receipts  of  the  sd  {executors)  \ 
should  be  sufficient  discharges  for  the  purchase  monies  and  that 
the  purchasers  should  not  be  obliged  to  see  to  the  applicon  or  be 
Contract  of  sale,  answe  for  the  misapplicon  or  nonapplicon  of  the  same  And  whas 
the  sd  {executors)  in  pursuance  of  the  power  given  to  them  by 
the  sd  will  have  contracted  with  the  sd  {purchaser)  for  the  sale  r 
to  him  of  the  sd  freehold  and  copyhold  lands  hnaftr  mentd  and  '). 
hby  bargd  and  sold  or  intended  so  to  be  and  the  fee  simple  and  f 
inhance  thof  subject  to  and  charged  with  the  sd  sum  of  £ 
in  manner  afd  and  also  to  the  payment  of  an  annuity  of  £ 
to  {annuitant)  the  mother  of  the  sd  {mortgagor)  for  her  life  to 
an  apportioned  land  tax  of  and  to  the  delivery  of  three 
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bushels  of  barley  for  the  annual  quit  rents  of  the  sd  copyhd  No. 

.  CCXXXVII 

heredts  and  to  a  fine  rent  of  but  free  from  all  other  incum-      Bq  and  to 

brances  whatsr  at  or  for  the  jjrice  Aiid  w/ias  the  principal      f-^ecuiors. 

sum  of  £  only  remains  due  to  the  sd  {executors  of  mortgagee) 
under  and  by  virtue  of  the  hnbefe  recited  indre  all  int  in  respect 
thof  having  been  paid  and  satisfied  up  to  the  day  of  the  date  of 
these  prests  Aiid  it  hath  been  agreed  that  the  sd  sum  of  £ 
shall  be  discharged  out  of  the  sd  purchase  money  And  that  the 
sd  term  of  yrs  now  vested  in  the  sd  (trustees  of  the  term) 

for  securing  the  paymt  of  the  sd  sum  of  £  shall  be  assd  and 
surrdd  in  manner  hnaftr  mentd  And  whas  the  sd  fine  covtd  to  Agreement  to 
be  levied  by  the  sd  {mortgagor)  and  A.  his  wife  in  and  by  the  sd 
in  pt  recited  indre  was  never  levied  and  sd  A.  now  the  widow 
and  relict  of  the  sd  {mortgagor)  hath  agreed  to  join  in  these 
prests  and  rele  her  dower  of  and  in  the  sd  freehd  &:c.  Ids  &c. 
Now  this  Indre  witnesseth  That  in  pursuance  and  performance  Testatum  as  to 
of  the  sd  agrt  and  in  conson  of  the  sum  of  £  of  Iful  &c.  to  ^^  '^^  °  ''' 
the  sd  {executors  of  mortgagee)  by  the  sd  {suh--pur chaser)  immly 
befe  the  exon  of  these  prests  at  the  request  and  by  the  diron  of 
the  sd  {executors  of  mortgagor)  testified  by  their  sevly  &c.  and  in 
full  satisfaction  and  discharge  of  all  money  due  to  them  the  sd 
{executors  of  mortgagee)  as  such  exs  as  afd  which  sum  they  the 
sd  {executors  of  mortgagee)  do  hby  resply  acknge  and  of  and 
from  the  same  and  evy  pt  thof  do  resply  acquit  rele  and  dis- 
charge the  sd  {executors  of  mortgagor)  and  each  of  them  and 
each  of  their  hrs  exs  ads  and  ass  And  also  in  conson  of  the 
furr  sum  of  £  of  hke  Iful  &:c.  being  the  residue  of  the  sd  sum 
of  £  to  the  sd  {executors  of  mortgagor)  at  the  same  time  paid 
by  the  sd  {suh -pur chaser)  with  the  privity  and  consent  of  the  sd 
{■purchaser)  testified  &;c.  as  afd  the  payment  and  rect  of  which 
sd  sums  of  £  and  £  makino-  togr  the  sd  sum  of  £  and 
that  the  same  are  in  full  for  the  absolute  purchase  of  the  sd  Ids 
tents  and  heredts  resply  bargd  and  sold  or  intended  so  to  be 
and  the  fee  simple  and  inhance  thof  subject  and  charged  as  afd 
but  free  from  all  or.  incumbs  whatsr  they  the  sd  {executors  of 
mortgagor)  do  hby  resply  acknge  and  of  and  from  the  same  do 
hby  resply  acquit  &c.  the  sd  {sub-purchaser)  and  the  sd  {pur- 
chaser) and  each  of  them  and  each  of  their  hrs  (fee.  And  also  in 
conson  of  the  sum  of  £        of  like  Iful  (fee.  to  the  sd  {purchaser) 
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By  and  to 
Eiecutors. 


Habendum. 


at  the  same  time  pd  by  the  sd  (sub-purchaser)  the  rect  of  which 
sum  of  £        he  the  sd  (purchaser)  doth  hby  acknge  and  of  and 
from  the  same  and  also  of  and  from  the  sd  sums  of  £         and 
of  £         so  pd  by  the  sd  (sub-purchaser)  as  afd  doth  hby  &c. 
They  the  sd  (exs  of  mtgor)  pursuant  to  and  by  force  and  virtue 
and  in  exercise  and  exon  of  the  power  or  authty  given  to  and 
vested  in  them  in  and  by  the  sd  recited  will  of  the  sd  (mortga- 
gor) deed  and  of  evy  or.  power  and  authty  in  any  wise  them  or 
either  of  them  enabling  in  this  behalf  and  at  the  request  and  by 
the  diron  of  the  sd  (purchaser)  testified  &:c.  Have  and  each  of 
them  Hath  bargd  sold  aliened  reld  limited  and  apptd  and  by 
these  prests  Do  and  each  of  them  Doth  bargain  &c.  and  they 
the  sd  (executors  of  mortgagee)  for  the  purpe  of  surrendg  and 
extinguishing  the  sd  term  of        yrs  so  vested  in  them  as  afd  and 
at  the  request  and  by  the  diron  of  the  sd  (exs  of  mtgor)  testified 
&c.  Have  &c.  assd  and  also  surrendd  and  reld  and  by  &c.  Do 
&c.     And  the  sd  (loidow)  for  the  purpe  of  relg  and  extinguishg 
all  her  light  and  title  of  dower  and  thirds  and  or.  right  and  int 
of  her  the  sd  (widow)  of  and  in  the  sd  Ids  &c.  and  in  conson  of 
IO5.  of  like  Iful  &c.  the  rect  &c.  Hath  reld  &c.  All  right  title  &c. 
of  in  and  All  those  &c.  but  subject  nevss  as  to  the  sd  messe  &c. 
called  H.  to  the  paymt  to  the  sd  (annuitant)  mother  &c.  of  one 
annty  or  yrly  rent  charge  of  £       during  her  life  and  to  the  usual 
powers  and  remedies  for  recovering  and  enforcing  the  payment 
of  the  same  which  sd  annty  or  &;c.  and  the  remedies  &c.  were 
resply  given  or  limited  to  the  sd  (annuitant)  by  a  certain  indre 
bearing  &c.  and  purporting  to  be  a  settlement  made  previous  to 
the  marre  of  D.  the  elder  and  M.  his  wife  then  M.  H.  spinster 
And  also  subject  as  to  the  sd  Ids  &c.  (here  set  out  the  several 
incumbrances  before  mentioned)  And  of  and  in  all  outhouses 
&c.  And  all  the  este  &c.  2b  Have  and  to  Hold  the  sd  freehold 
parts  of  the  sd  Ids  &c.  hby  reld  or  intended  so  to  be  and  all  and 
singr  or.  the  preses  hnbefe  described  or  mentd  and  evy  pt  and 
pel  of  the  same  with  their  and  evy  of  their  rights  members  and 
appts  [subject  nevss  as  afd]  unto  the  sd  (sub-purchaser)  his  hrs 
and  ass  for  ever  To  the  Use  of  such  psn  or  psns  for  such  este  or 
estes  int  or  ints  upon  such  trusts  and  for  such  ends  intents  and 
purps  and  with  under  and  subject  to  such  powers  provos  con- 
dons  limitons  declons  and  agrts  as  the  sd  (sub-purchaser)  at  any 
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time  or  times  and  from  time  to  time  by  any  deed  or  deeds  to  be  No. 

.  CCXXXVII. 

sealed  and  delivd  by  him  in  the  presence  of  two  or  more  credible       Bn'and  to  ' 

witnesses  and  attested  by  the  same  witnesses  shall  direct  limit  f'iee"t">s- 
or  appt  And  in  deft  of  such  diron  &c.  And  in  the  mean  time 
and  until  the  same  shall  take  effect  and  from  time  to  time  sub- 
ject to  such  uses  estes  trusts  chas  and  ints  as  shall  have  been 
directed  limited  or  appted  by  the  sd  (sub-purchoser)  To  the  Use 
of  the  sd  (sub-purchaser)  his  hrs  and  ass  for  and  during  the 
term  of  his  natural  life  and  from  and  after  the  determination  of 
that  este  by  any  means  To  the  Use  of  the  sd  A.  B.  his  hrs  and 
ass  during  the  natural  life  of  the  sd  (sub-purchaser)  Upon  Trust 
for  him  his  hrs  and  ass  And  from  and  after  the  determinon  of 
the  este  hby  limited  in  use  to  the  sd  A.  B.  his  hrs  and  ass  for 
the  hfe  of  the  sd  (sub-purchaser)  Then  to  the  Use  of  the  sd  (sub- 
purchaser) his  hrs  and  ass  for  ever  and  to  for  and  upon  no  or. 
use  trust  intent  or  purpe  whatsr  And  this  Indrefurr  witnesseth  Further  testa- 
That  in  pursuance  and  furr  performance  of  the  sd  recited  agrt  cop\  holds. 
and  for  the  consons  hnbefe  expssd  and  also  in  conson  of  10s.  of 
like  Iful  &c.  to  each  of  them  the  sd  (exs  ofmtgor)  pd  by  the  sd 
(sub-purchaser)  immly  befe  the  exon  of  these  prests  the  rect  of 
which  is  hby  ackngd  they  the  sd  (exs)  at  the  like  request  and  by 
the  like  diron  of  the  sd  (purchaser)  testified  as  afd  Have  and 
each  of  them  Hath  bargd  and  sold  and  Do  &c.  bargain  &c.  unto 
the  sd  (sub-purchaser)  his  hrs  and  ass  All  such  and  so  many 
and  such  pt  or  pts  of  the  sd  Ids  &c.  as  is  or  are  of  copyhd  or 
customary  tenure  and  holden  of  the  sd  manor  of  and  by 

copy  of  Court- roll  or  orwise  and  evy  pt  and  pel  of  the  same 
with  their  and  evy  of  their  rights  members  and  appts  And  the 
revn  and  revns  &c.  And  all  the  este  &c.  (see  post,  Releases) 
To  Have  Sec.  the  sd  Ids  or  pts  of  lands  &:c.  hby  bargained  and  Habendum. 
sold  or  intended  so  to  be  and  all  and  singr  or.  the  preses  hnbefe 
mentd  and  evy  pt  and  pel  of  the  same  with  their  and  evy  of 
their  rights  members  and  appts  unto  and  to  the  use  of  the  sd 
(sub-purchaser)  his  hrs  and  ass  for  ever  at  the  will  of  the  lord 
(or  "lady")  of  the  sd  manor  according  to  the  custom  of  the 
same  and  bv  and  under  the  rents  suits  and  services  therefore 
due  and  of  right  accustomd  to  be  pd  and  performd  And  each 
of  them  the  sd  (exs  of  mtgor)  so  far  as  respects  his  own  acts  and 
deeds  only  and  not  furr  or  orwise  doth  separately  for  himself 
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No.  and  for  his  hrs  exs  and  ads  covt  &c.  {that  he  hath  done  no  act 

CPXXXVTl 

Buand  to  '  ^^  incumher)     And  the  sd  {purchaser)  for  himself  &c.  and  the 

Executors.  g^j  (gj,^  qJ  jyitgec  and  trustees  of  term)  each  for  himself  &c.  and 

Covenant  that  the  sd  {widow)  for  herself  doth  covt  &:c.  {that  theu  have  done  no 

they  have  done  .  ^/^ir      -»r 

no  act  to  in-  act  to  incumoer,  see  No.  CCXXXV.) 

cumber. 
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No.  CCXXXVIII. 

Bargain  and  Sale  and  Assignment  of  a  Debt  and  the 
Securities  for  Payment  of  the  same. 

This  Indre  Sec.  see  ante,  No.  LXXXV.  Betn  {trustees)  of  &c. 
trustees  of  the  effects  of  an  insolvent  of  the  first  pt 

{purchaser)  of  &;c.  of  the  second  pt  and  A.  B.  of  &:c.  and  C.  D. 
of  &c.  trustees  in  behalf  of  the  sd  (P.)  of  the  third  pt  Whas 
{recite  the  mortgage  whereby  debt  is  secured,  then  the  assignment 
from  insolvent  to  trustees  for  the  benefit  of  creditors)  And  wha^ 
the  sd  {T.)  have  contracted  with  the  sd  (P.)  for  the  absolute 
sale  to  him  of  the  sd  debt  or  sum  of  £  be  the  amount 

thof  more  or  less  or  disputed  or  admitted  and  of  all  secties  for 
the  same  at  or  for  the  price  or  sum  of  £  to  be  pd  by 

seven  annual  instalments  at  the  rate  of  £  per  ann.  yrly 

and  evy  yr  until  the  whole  thof  shall  be  fully  pd  and  satisfied 
the  first  payment  to  be  made  on  the  day  of 

now  next  ensuing  Togr  with  int  to  become  due  and  paye  in 
respect  of  the  sd  principal  sum  of  £  and  the  unpd  pt 

thof  from  time  to  time  such  int  to  be  paid  at  the  respive  times 
of  the  payg  of  the  sd  respive  instalments  of  the  sd  principal 
sum  of  £  to  be  secured  by  sevl  bills  of  exchange  to  be 

drawn  and  accepted  as  next  is  hnaftr  mentd  and  also  by  a 
convey e  of  the  sd  heredts  and  preses  unto  the  sd  A.  B.  and 
C.  D.  Upon  the  trusts  hnaftr  decld  And  whas  in  pt  performance 
of  the  sd  recited  contract  or  agrt  the  sd  (P.)  hath  accepted 
seven  bills  of  exchange  all  bearing  even  date  with  these  preseB 
and  drawn  by  the  sd  {T.)  or  by  one  of  them  on  behalf  of  himself 
and  the  ors  of  them  as  such  trustees  as  afd  and  made  paye  to 
their  own  order  for  the  sevl  sums  and  at  the  respive  times  follg 
(that  is  to  say)  One  of  the  sd  bills  being  for  the  sum  of  £ 
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and  pave  on  the  day  of  beinp;  in  satisfaction  of  No. 

CCXXXV'III 
the  sum  of  £  pt  of  the  purchase  money  of  £  of  Debt  and  ' 

and  all  int  due  on  the  whole  of  the  sd  purchase  money  up  to      Securities. 
the  sd  day  of  One  or.  bill  being  for  the  sum  of 

£  and  paye  on  the  day  of  being  in  satisfaction 

of  the  sum  of  £  or.  pt  of  the  sd  purchase  money  and 

of  all  int  on  the  unpd  pt  thof  up  to  that  time  One  or.  of  the  sd 
bills  being  for  the  sum  of  £  and  paye  on  the 

day  of  being  in  satisfaction  of  the  furr  sum  of  £ 

or.  pt  of  the  sd  purchase  money  and  of  all  int  on  the  unpd  pt 
thof  up  to  that  time  One  or.  of  the  bills  &c.  {here  recite  in  like 
form  three  other  hills  of  exchange)  And  the  seventh  and  last  of 
the  sd  bills  being  for  the  furr  sum  of  £  and  paye  on 

the  day  of  being  the  residue  and  in  full  satis- 

faction of  the  sd  purchase  money  and  of  all  int  for  such  residue 
up  to  that  time  Ajid  which  sd  sevl  bills  of  exchange  have  on  Delivery  of  bills 
the  day  of  the  date  of  these  prests  been  delivd  and  accepted  as 
afd  unto  the  sd  (T.)  as  they  do  hby  resply  acknge  Noio  this  Testatum. 
Indre  witnesseth  That  in  conson  of  such  acceptance  and  delivery 
of  the  sd  sevl  bills  of  exchange  by  the  sd  (P.)  as  hnbefe  is 
mentd  and  also  in  conson  of  10s.  of  &:c.  to  each  and  evy  of  them 
the  sd  {T.)  pd  by  the  sd  A.  B.  and  C.  D.  the  rect  &c.  They  the 
sd  {T.)  accg  to  their  respive  rights  &c.  with  the  privity  and 
consent  of  the  sd  (P.)  testified  &c.  Have  and  each  of  them 
Hath  bargained  sold  aliened  and  reld  and  also  assd  and  by  &c. 
Do  and  each  of  them  Doth  by  &c.  bargain  &:c.  unto  A.  B.  and 
C.  D.  their  hrs  exs  ads  and  ass  All  &c.  the  plantations  &c.  and 
all  the  este  &c.  To  Have  arid  to  Hold  all  such  pt  and  pts  of  the  Habendum, 
sd  plantations  &:c.  and  preses  hnbefe  described  as  is  or  are  of 
freehd  tenure  with  their  and  evy  of  their  appts  unto  the  sd  A.  B. 
and  C.  D.  their  hrs  and  ass  To  the  Use  of  the  sd  A.  B.  and 
C.  D.  their  hrs  and  ass  for  ever  And  to  Have  and  to  Hold  all 
such  pt  and  pts  of  the  sd  plantations  &c.  as  is  or  are  of  freehd 
tenure  with  their  and  evy  of  their  appts  unto  the  sd  A.  B.  and 
C.  D.  their  hrs  &c.  To  the  Use  of  the  sd  A.  B.  and  C.  D.  their  hrs 
and  ass  for  ever  And  to  Have  and  to  Hold  all  such  and  so  many 
and  such  pt  or  pts  of  the  sd  plantations  &c.  as  is  or  are  persl  este 
or  of  the  nature  of  psl  este  unto  the  sd  A.  B.  and  C.  D.  their 
exs  ads  and  ass  from  thenceforth  absolutely  but  nevss  as  to  all 
and  singr  the  plantations  heredts  and  preses  subject  to  such 
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debt. 


Habendum. 


Power  of  at- 
torney. 


Declaration  of 
trusts. 


right  and  bent  of  redemption  in  equity  as  the  same  are  now 
subject  or  liable  to  under  or  by  virtue  of  the  provo  or  agrt  for 
redemption  contd  in  the  sd  indre  hnbefe  first  recited  Ajid  this 
Indre  furr  witnesseth  That  in  pursuance  of  the  sd  agrt  and  for 
the  consons  afd  and  of  IO5.  to  each  and  evy  of  them  the  sd 
sevl  pns  pties  hto  of  the  first  pt  also  at  the  same  time  pd  by  the 
sd  A.  B.  and  C.  D.  the  rect  &:c.  They  the  sd  {trustees)  Have 
and  each  and  evy  of  them  Hath  bargd  sold  assd  transferred  and 
set  over  And  &c.  by  &c.  Doth  barg  &;c.  unto  the  sd  A.  B. 
and  C.  D.  their  exs  ads  and  ass  All  that  the  sd  debt  or  sum 
of  £  be  the  amount  thof  more  or  less  and  all  bonds  covts 

agrts  and  or.  secties  given  and  entered  into  by  the  sd  {insolvent) 
for  payment  of  the  same  and  the  full  bent  and  advantage  thof 
And  all  the  right  &c.  of  the  sd  sevl  psns  pties  hto  of  the  first 
pt  To  Have  Hold  rece  take  and  enjoy  the  sd  debt  or  sum  of 
£,  and  int  and  all  or.  the  preses  hby  assd  or  intended 

so  to  be  and  evy  pt  of  the  same  and  the  full  bent  and  advantage 
thof  unto  the  sd  A.  B.  and  C.  D.  their  exs  ads  and  ass  from 
henceforth  as  their  own  mos  and  effects  absolutely  and  with  full 
power  and  authty  to  and  for  the  sd  A.  B.  and  C.  D.  and  the 
survor  of  them  his  exs  &c.  to  use  the  names  and  act  as  the  atty 
or  atties  of  the  sd  pties  hto  of  the  first  pt  or  any  or  either  of 
them  their  or  any  of  their  exs  ads  or  ass  or  of  the  sd  {insolvent) 
his  exs  ads  or  ass  in  recovg  recvg  and  compelling  paymt  of  the 
sd  principal  mos  and  int  and  preses  hby  assd  or  intended  so  to 
be  and  in  enforcing  the  bent  of  the  judgmts  and  or.  secties  for 
the  same  resply  in  such  manner  as  they  shall  think  fit  witht  any 
obligon  by  or  on  the  pt  of  any  psn  or  psns  payg  all  or  any  pt  of 
the  sd  principal  mos  and  int  to  see  to  the  applicon  thof  or  be 
answbe  or  accble  for  the  misapplicon  or  nonapplicon  of  the  same 
or  any  pt  thof  but  nevss  upon  the  trusts  and  for  the  ends  intents 
and  purps  hnaftr  expssd  and  decld  of  or  concerning  the  same 
And  it  is  hby  agrd  and  decld  that  the  sd  A.  B.  and  C.  D.  their 
hrs  exs  ads  and  ass  shall  stand  and  be  seised  and  possd  of  the 
sd  plantations  heredts  mos  secties  and  pres  resply  hby  reld  and 
assd  or  intended  so  to  be  Upon  Trust  for  the  furr  better  and 
more  effectually  securing  to  the  sd  {trustees)  their  exs  ads  and 
ass  the  paymt  of  the  sd  sum  of  £  and  the  int  thof  by  the 

instalments  and  on  the  days  or  times  and  in  manner  hnbefe 


BARGAINS  AND  SALES.  489 

mentd  and  all  costs  clias  and  expences  to  be  occasioned  bv  the  No. 

"  CCXXXVIII 

nonpayment  thof  or  any  pt  of  the  same     And  for  that  purpe     oj Debt  and' 

vponfurr  trust  that  they  the  sd  A.  B.  and  C.  D.  or  the  survor      ^ecunius. 
of  them  his  exs  ads  and  ass  do  and  shall  at  any  time  or  times 
hraftr  after  deft  shall  be  made  in  paymt  of  all  or  any  pt  of  the 
sd  sum  of  £  or  the  int  thof  at  the  respive  times  at  which 

the  same  shall  become  due  and  paye  as  afd  when  he  or  they 
shall  be  thrunto  in  writing  by  the  sd  {trustees)  or  the  survors  or 
survor  of  them  his  exs  ads  and  ass  requested  or  at  any  time  or 
times  when  he  or  they  shall  be  so  requested  by  the  sd  {purchaser) 
his  exs  ads  or  ass  call  in  and  by  all  Iful  ways  and  means  compel 
and  enforce  the  paymt  of  the  sd  principal  mos  and  int  hby  assd 
or  intended  so  to  be  or  such  pt  or  pts  thof  as  shall  then  remain 
unpd  And  do  and  shall  by  with  and  out  of  the  money  so  to  be 
gotten  in  and  reed  or  as  the  case  shall  require  by  with  and  out 
of  the  money  which  shall  be  voluntarily  pd  to  him  or  them  by 
the  sd  {insolvent)  his  hrs  exs  ads  or  ass  in  full  or  in  pt  satisfac- 
tion of  the  secties  hby  assd  or  intended  so  to  be  In  the  first  place  To  deduct  costs 
deduct  and  retain  to  and  for  himself  and  themselves  all  costs  IrusiT""""  °^ 
chas  and  exps  of  and  attending  or  relating  to  the  exon  of  the 
trusts  hby  decld  And  in  the  next  place  pay  to  the  sd  {trustees)  xo  pay  instai- 
or  the  survors  &c.  not  only  the  sum  or  sums  of  monev  or  in-  T?'?  '"/"^^e 

•J  -I  01  cielault. 

stalments  in  the  payment  whof  the  sd  {purchaser)  his  exs  ads 
or  ass  shall  make  deft  at  the  time  or  respive  times  hnbefe  mentd 
but  also  all  such  and  so  many  of  the  sd  instalments  of  the  sd 
sum  of  £  as  shall  then  remain  unpd  although  and 

notwthstg  the  bills  so  accepted  by  the  sd  {purchaser)  as  afd 
shall  not  then  have  become  due  and  also  all  int  which  shall 
be  then  due  in  respect  of  all  or  any  pt  of  the  sd  sum  of  £ 
and  all  costs  chas  and  exps  to  be  occasioned  by  the  nonpay- 
ment of  the  same  the  sd  A.  B.  and  C,  D.  or  the  survor  of  them 
his  exs  ads  or  ass  causing  the  sd  bills  resply  when  and  as  the 
same  resply  shall  be  pd  to  be  given  up  to  him  or  them  And 
immly  after  the  same  shall  be  so  given  up  delivering  the  same 
to  the  sd  {purchaser)  his  exs  ads  or  ass  to  be  cancelled  And  To  pay  residue 
lastly  pay  the  residue  or  surplus  if  any  of  the  money  to  be  reed  ^°  '^"'^ 
as  afd  and  which  shall  not  be  applied  for  the  purps  afd  unto 
the  sd  {purchaser)  his  exs  &:c.  for  his  and  their  own  use  and 
bent    And  it  is  hby  furr  decld  and  agrd  that  the  sd  A.  B.  and 
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C.  D.  their  hrs  exs  ads  and  ass  shall  permit  and  suffer  the  sd 
(purchaser)  his  exs  ads  and  ass  to  rece  and  take  for  his  and  their 
own  use  the  int  income  and  annual  produce  of  the  sd  mos 
secties  and  preses  until  deft  shall  be  made  in  paymt  of  all  or 
any  pt  of  any  or  either  of  the  sd  instalments  of  the  sd  sum  of 
£  and  the  int  thof  at  or  on  the  days  or  times  and  in 

manner  so  as  afd  appted  for  the  paymt  of  the  same  And  also 
that  after  paymt  by  the  sd  (purchaser)  his  exs  ads  or  ass  of  the 
sd  sum  of  £  and  the  int  thof  and  such  costs  &c.  if  any 

as  afd  the  said  A.  B.  and  C.  D.  their  exs  ads  and  ass  shall  on 
the  request  and  at  the  expence  of  the  sd  (purchaser)  his  exs  ads 
or  ass  rele  and  assign  the  sd  mos  secties  and  preses  or  such  pt 
and  pts  of  the  same  as  shall  then  remain  undisposed  of  unto 
and  to  the  use  of  the  sd  (purchaser)  his  exs  ads  and  ass  or  as 
he  or  they  shall  direct  And  it  is  hby  furr  decld  &c.  (that  the 
receipts  of  A.  B.  and  C.  D.  shall  he  sufficient  discharges,  also  if 
necessary  a  clause  of  indemnity  to  A.  JB.  and  C.  D.) 
In  witness  &c.  see  ante,  No.  XLVL 


BARGAINS  AND  SALES  OF  TIMBER. 


1 .  Libertj/  to  cut  and  carry  away, 

2.  limber  personal  estate    or    other- 

wise. 


3.  Sale  of'  timber  by  tenant  in  tail. 

4.  Inrolment  of  bargain  and  sale. 

5.  Stamp. 


Timber  personal 
estate  or  other- 
wise. 


Liberty  to  cut         Sect.  1.  Although  on  a  sale  of  trees  the  liberty  to  cut  and  carry 
and  carry  away.  ^|-,gjjj  ^way  is  implied  by  law,  yet  it  is  prudent  that  the  intention  of 

the  parties  should  be  expressly  declared  as  to  the  extent  of  the  power 

to  be  granted  to  the  purchaser. 

2.  If  the  vendor  of  timber,  who  is  owner  of  the  estate,  do  not  intend 
that  the  produce  of  the  sale  should  go  to  his  personal  representatives, 
a  declaration  to  that  effect  must  be  inserted  in  the  bargain  and  sale, 
otherwise  it  has  been  held,  that  all  timber  which  is  agreed  to  be  sold, 
and  is  cut  after  the  vendor's  death,  will  be  part  of  his  personal  estate, 
Sugd.  V.  &  P.  178,  8th  edit. ;  7  Ves.  437. 

3.  A  tenant  in  tail  cannot  charge  the  estate  after  his  death ;  if, 
therefore,  he  agree  for  the  sale  of  trees  growing  on  the  inheritance, 
and  die  before  they  are  severed,  the  vendee  will  not  be  permitted  to 
fell  one  tree,  but  the  heir  shall  have  all  the  trees  that  are  not  severed, 
as  part  of  the  inheritance,  Plowd.  259  j  Perk.  sect.  58  j  11  Co.  50; 


Sale  of  timber 
by  tenant  in 
tail. 
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Poph.  194.     Some  provision,  therefore,  for  the  death  of  the  tenant  in      Of  Timber. 
tail  may  be  necessary  in  a  contract  for  the  sale  of  the  growing  timber 
by  him. 

4.  A  bargain  and  sale  of  timber  need  not  be  inrolled,  unless  it  be  Inrolmem  of 
conveyed  with  the  freehold  lands,  11  Co.  52.  sale. 

5.  As  to  the  stamp,  see  Release.  Stamp. 


No.  CCXXXIX.  No. 

CCXXXIX. 
Bargain  and  Sale  of  Timber.  Of  Timber. 

This  Indre  &c.  see  ante,  No.  LXXXV.  Betn  {vendor)  of  &c.  Testatum, 
of  the  one  pt  and  (purchaser)  of  the  other  Witnesseth  That  in 
conson  of  the  sum  of  £  of  &c.  to  the  sd  {V.)  in  hand  &c.  pd 
by  the  sd  (P.)  at  &c.  the  rect  whof  &c.  He  the  sd  (F.)  Hath 
granted  bargained  and  sold  and  by  &c.  Doth  grant  unto  the  sd 
(P.)  his  exs  ads  or  ass  All  and  singr  the  trees  of  oak  ash  birch 
sycamore  and  or.  trees  as  they  are  set  out  and  marked  for  sale 
standing  and  growing  in  the  places  as  hnaftr  mentd  {parcels) 
Togr  with  full  {a)  liberty  power  and  authority  for  the  sd  (P.)  his  Liberty  to  cut 
servants  agents  and  workmen  from  the         day  of         until  the          ' 

day  of  at  all  rease  times  to  fell  cut  down  grub  up  saw 
and  work  up  the  sd  trees  and  wood  And  also  to  lay  and  place 
the  bark  of  the  oak  trees  in  convenient  places  for  drying  And 
to  have  free  ingress  and  egress  with  horses  waggons  carts  and 
carriages  to  enter  into  and  upon  the  sd  premises  for  the  purpose 
of  taking  and  carrying  away  the  sd  trees  and  wood  with  the  bark 
of  the  oaks  And  also  to  dig  and  make  saw-pits  in  convenient 
places  in  the  sd  grds  and  to  cut  turf  and  get  such  sods  and  earth 
as  may  be  necessary  for  working  and  converting  the  sd  wood  into 
charcoal  doing  as  little  damage  or  spoil  thereby  as  may  be  and 
keeping  in  or  near  such  parts  of  the  sd  preses  as  shall  be  marked 
out  by  the  sd  {V.)  or  his  steward  or  agent  To  Have  and  to  Habendum. 
Hold  the  sd  timber  and  all  and  singr  or.  the  preses  hby  bar- 
gained and  sold  or  intended  so  to  be  with  their  apts  unto  the  sd 
(P.)  his  exs  ads  and  ass  absolutely  to  and  for  his  and  their  pro- 
per use  and  bent  and  as  his  and  their  own  goods  and  chattels 
And  the  sd  {V.)  doth  for  himself  his  hrs  &c.  hby  covt  &c.  with  Covenants  from 

. vendor, 

(a)  As  to  this  clause,  see  sect.  1 . 
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No. 
CCXXXIX. 

Of  Timber. 

Good  right  to 
sell. 

For  quiet  en- 
joyment. 


Covenants  fiom 
purchaser. 

To  clear  away 
timber,  &c. 


Fill  up  saw- 
pits,  &c. 


and  to  the  sd  (P.)  his  exs  &c.  that  he  the  sd  (F.)  at  the  time  of 
seahng  and  dehvery  of  these  prests  hath  in  himself  good  right 
full  power  and  Iful  and  absolute  authty  to  grant  bargain  and  sell 
the  sd  timber  and  or.  trees  hby  bargd  and  sold  or  intended  so  to 
be  And  that  he  the  sd  (P.)  his  exs  ads  and  ass  from  time  to  time 
and  at  all  times  hraftr  within  the  space  of  mths  next  after 

the  date  of  these  prests  shall  and  Ifully  may  have  hold  take  rece 
and  enjoy  all  and  singr  the  timber  and  or.  trees  and  preses  hby 
granted  bargd  and  sold  or  intended  so  to  be  ^\ath  their  and  evy 
of  their  apts  and  fell  hew  and  carry  away  the  same  witht  any 
manner  of  hinderance  interruption  claim  or  demand  whatsr  of 
from  or  by  him  the  sd  (V.)  his  hrs  exs  ads  or  ass  or  any  psn  or 
psns  claiming  by  from  through  under  or  in  trust  for  him  or  them 
And  the  sd  (P.)  for  himself  his  hrs  &c.  doth  hby  covt  (fee.  with 
the  sd  (F.)  that  he  shall  and  will  within  the  space  of  mths 

from  the  date  of  these  prests  fell  hew  and  cut  down  the  sd  oak 
ash  and  other  trees  and  draw  and  take  them  away  with  the 
boughs  lops  tops  and  bark  thof  And  shall  and  will  stock  up 
around  the  body  of  the  tree  at  the  distance  of  at  least  feet 

all  the  roots  belonging  to  the  sd  trees  for  the  purpose  of  clear- 
ing the  ground  And  also  shall  and  will  at  his  or  their  own  costs 
and  chas  fill  up  all  such  saw-pits  as  shall  for  the  purps  afd  have 
been  made  by  him  or  them  And  also  mend  and  repair  all  the 
hedges  and  fences  in  and  about  the  sd  Ids  in  all  such  places  as 
shall  be  broken  or  otherwise  damaged  or  destroyed  in  felhng 
hewing  or  carrying  away  the  sd  timber  (a).  In  witness  &c.  see 
ante,  No.  XLVI. 


Bargains  and  Sales  of  Goods. 

Ohs.  1.  By  the  29  Car.  2,  c.  3,  s.  17,  no  contract  for  the  sale  of  any 
goods,  wares,  and  merchandizes,  for  the  price  of  10/.  sterling  or  up- 


(a)  If  the  vendor  be  tenant  in  tail,  see  supra,  sect.  2,  and  if  it  be  so  agreed, 
add,  *'  And  it  is  hereby  further  agrd  and  decld  by  and  betn  the  pties  hereto  that 
in  case  the  sd  (  V.)  shall  happen  to  die  before  the  day  of  next  ensuing 

and  the  sd  (P.)  shall  be  prevented  from  felling  and  severing  the  sd  trees  Then 
and  in  such  case  the  exs  or  ads  of  the  sd  (  T.)  slmll  pay  or  allow  unto  the  sd  (P.) 
his  exs  ads  or  ass  the  value  of  such  or  so  many  of  the  sd  trees  as  shall  then  reniaia 
unfelled  and  unsevered  after  the  rate  at  which  the  same  are  hereby  sold." 
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wards,  shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part      0/  Goods. 

of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  something 

in  earnest  to  bind  the  bargain,  or  in  part  of  payment ;  or  that  some 

note  or  memorandum  in  writing  of  the  said  bargain  be  made  and 

signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agents 

lawfully  thereunto  authorized ;  as  to  the  construction  of  this  section, 

see  Dig.  p.  ii.  tit.  Frauds. 

2.  A  bargain  and  sale  of  goods,  as  a  separate  deed,  is  commonly 
called  a  Bill  of  Sale  (see  Bill  of  Sale);  but  a  bargain  and  sale  or 
assignment  of  fixtures  is  frequently  inserted  in  leases,  or  the  assign- 
ments of  leases,  see  Index  to  Precedents. 


BEQUESTS, 

See  post,  Wills. 


BILLS. 

BILL  OF  BOTTOMRY, 
See  post,  Shipping. 


BILL  OF  CREDIT, 

See  post,  Letters. 

— ♦ — 

BILLS  OF  EXCHANGE,  PROMISSORY  NOTES 
AND  CHECKS. 


1.  Definition. 

2.  Bills  of  Exchange  are  simple  Con 

tracts. 

3.  Distinguished  from    simple    Con 

tracts,  in  what. 

Effect  of'  altering  a  Bill  of  Ex- 
change. 

Consideration. 

Negotiability. 


I.  BILLS  OF  EXCHANGE. 

4.  Particular  Qualities  of  Bills  of  Ex- 
change. 

I.  Parties  to  the  Contract. 

5.  Division  of  the  Subject. 

1.  IF'ho  may  be  Parties  to 
the  Contract. 

6.  Persons  not  Merchants. 

7.  Corporations. 
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8.  Infants. 

9.  Fernes  covert. 

10.  Agents. 

11.  Partners. 
Spiritual  Persons. 

12.  Ezecutors. 

2.  Numher  and  Character  of 

Parties. 

13.  Who  usually  Parties. 

14.  Three  Persons  Parties. 

15.  Acceptor,  Sfc.for  Honour. 

3.  Rights  and  Liabilities  of 

Parties. 

16.  Rights  and  Liabilities  in  general. 

17.  Drawer. 
Right  of  Action. 

17.  Liability  of  Drawer  to  Holder. 
Presentment  and  Notice  to  Drawer. 

18.  Effect    of   Indulgence    as   to  a 

Drawer. 

19.  Interest  payable  by  Draiver. 

20.  Liability  of  Indorser. 

21.  Notice  to  Indorser. 

22.  Efect  of  Indulgence  to  Indorser. 

23.  Liability  of  Acceptor. 

24.  Acceptor  may  revoke  his  Accept- 

ance. 

25.  Not  intitled  to  Presentment. 
Or  Notice  of  Non-payment. 

26.  Interest  payable  by  Acceptor. 

27.  How  discharged  from  his  Liability. 
Renunciation  by  Holder. 
Cancellation  a  Waiver. 
Extinguishment. 

II.  Form  of  the  Instrument. 

28.  Requisites  of  the  Instrument. 
To  be  in  Writing. 

29.  In  what  Particulars. 

1.  Place  where  made. 

30.  Dating  the  Place  usual  and  neces- 

sary. 

2.  Date. 

31.  Efect  of  omitting  Date. 

3.  Sum  suj)erscribed. 

32.  Mode  of  Superscription. 

4.   Time  when  Payable. 

33.  Effect  of  not  stating  Time. 
After  Sight. 


5.   Word'^Paij." 

34.  Effect  of  the  Word. 

6.   Payable  upon  Condition. 

35.  What  is  a  good  Bill  or  otherwise. 
As  to  the  Mode  of  Payment. 

7.    The  Payee. 

36.  To  whom  made  payable. 
Name  of  Payee  in  blank. 

37.  Payable  to  Bearer. 
Legal  Payee. 

38.  Fictitious  Payee. 

8.   fFords  "  or  Order,"  or  "  or 
Bearer." 

39.  Effect  of  the  words. 

9.  Place  where  Payable. 

40.  Effect  of  inserting  Name  of  Place. 

10.    Sums  payable. 

41.  Statement  of  the  Sum  in  words. 

42.  It  must  be  a  specific  Sum. 

11.   IFords  "  Falue  received." 

43.  Effect  of  omitting  the  words. 

12.  Drawer's  Signature. 

44.  Necessity  for  Name  to  appear  on 

the  Instrument. 

45.  Manner  of  signing. 

46.  Signature  by  Agent. 

47.  By  Persons  as  Partners  or  otherwise. 

48.  Time  of  signing. 

49.  How  Signature  may  be  pleaded. 

13.  Direction  to  the  Drawee. 

50.  Effect   of  not  putting   Name  of 

Drawee. 
Directed  to  two  in  the  alternative. 

14.  Form  of  Acceptance. 

51.  Vsual  manner  of  giving  Accept- 

ance. 
Parol  Acceptance. 

52.  Variations  in  the  Form. 
Absolute  Acceptance. 
Qualified  Acceptance. 
Conditional  Acceptances. 

53.  Partial  Acceptance. 

15.   Words    "  Payable  at,"  in  an 
Acceptance. 

54.  Operation  of  these  Wordsformerly. 
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1 6.  Form  of  the  Indorsement. 

55.  Indorsement  in  Blank. 

in  Full, 
Effect  of  omitting  the  Words  "or 
Order." 

56.  Where  to  be  written. 
Misspelling. 

57.  Conditional  Indorsement. 

58.  Indorsement  for  Part. 

59.  Restrictive  Indorsements. 

Ill,  Stamp. 

60.  Stamp  one  of  the  Requisites  of  a 

Bill. 

1.  Effect  of  not  duly  stamping. 

61.  Bill  not  available  in  Evidence. 
May  be  looked  at,  when. 

2.  What  Instrument  rvithin  the 

Stamp  Acts. 

62.  Not  a  Letter  containing  a  mere 

Request. 
Nor  Words  giving  a  mere  Authority. 

3.  What  deemed  Foreign  Bills 
within  the  Stamp  Acts. 

63.  Bills  dratvn  in  Ireland, 
in  Jamaica. 

64.  Bills  drawn  in,  and  payable  out  of, 
Great  Britain. 

4.  Alteralionof  Bills  of  Exchange. 

65.  Instrument  in  fieri. 

66.  Effect  of'  issuing  a  Bill. 
What  deemed  issue  of  a  Bill. 

67.  Nature  of  the  Alteration  of  a  Bill. 

5.  Amount  of  Stamp. 

68.  In  respect  of  the  Date. 

69.  In  respect  of  the  Sum. 

IV.  Consideration. 
0.  Contents  of  the  Subdivision. 
1.  Proof  of  Consideration. 

71.  Consideration  presumed  to  be  good. 
2.  Naturd  of  the  Consideration. 

72.  What  a  good  Consideration. 
3.   Want  of  Consideration. 

^3.  Effect  of  w^ant  of  Consideration. 

Between  immediate  Parties. 

Between  remote  Parties. 
74.  Failure  of  Consideration. 


75.  Parties  liable  for  Want  of  Consi- 

dei'ation. 

4.  Illegality  of  Consideration. 

76.  Bills  void  for. 

V.  Transfer  and  Indorsement. 

77.  Bills  assignable  though  Choses  in 

Action. 

1 .   What  Instruments  are  trans- 
ferrable. 

78.  Bills  payable  to  Order,  SfC, 

79.  Modes  of  Transfer. 

2.  Bills  transferrable  by  Indorse- 
ment. 

80.  What  comprehended  under  Indorse- 

ment. 

81.  Indorsement  by  Agents. 

82.  Indorsement   by    Executors   and 

Administrators. 

by  Partner. 

83.  Indorsement  by   Bankrupt  or  his 

Assignees. 

84.  Indorsement  by  a  Married  Woman. 

85.  Indorsement  to  Persons  generally. 

to  Trustee. 

86.  Indorsement  to  Executor. 

87.  Indorsement  of  Bill  in  Blank. 

88.  Indorsement  may  be   overwritten, 

in  what  manner. 

89.  Special  Indorsement. 

90.  Indorsement  after  Maturity. 

91.  Indorsement  after  Bill  is  paid. 

92.  Indorsement  after  Act  of  Bank- 

ruptcy. 

93.  What  Indorsements  to  be  proved. 

94.  Proof  of  Title  to  a  Bill. 

3.  Bills  transferrable  by  Delivery 
without  Indorsement. 

95 .  What  Bills  pass  by  Delivery. 

96.  What  is  a  sufficient  Transfer  by 

Delivery. 

97.  A  Sale  not  a  Transfer. 

VI.  Acceptance. 

98.  Definition  of  the  Term. 
Division  of  the  Subject. 

1 .  By  whom  given. 

99.  Not  to  be  given  by  Femes  Covert 

or  Infants. 
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Not  by  Persons  not  Parties. 
Acceptance  for  Honour. 
Acceptance  by  several,  not  Partners. 

2.  Mode  and  Time  of  Acceptance. 

100.  Parol  Acceptance,  ^r. 

In  Writing  under  the  I  ^-  2G.  4, 

c.  78. 
Acceptance  in  Blank. 

101.  Acceptance  without  Delivery. 

102.  Foreign  Bills  not  within  the  Sta- 

tute. 
What  amounts  to  an  Acceptance. 

103.  Time  of  Accepting. 
Before  Bill  drawn. 

8.  Terms  and  Extent  of  Acceptance. 

104.  Absolute  or  qualified  Acceptance. 

105.  Conditional  Acceptances. 
Condition  to  be  performed. 

4.  Effect  of  an  Acceptance  in 
Evidence. 

106.  What  Acceptance  admits. 

107.  Evidence  that  Effects  are  in  Ac- 

ceptor's Hand,  when. 

108.  Proof  of  Acceptance. 

5.  Acceptance  supra  Protest  for 

Honour. 

109.  Definition. 

110.  Who  may  Accept  for  Honour. 

111.  Effect  of  acceptance  for  Honour. 
Liability  of  Acceptor  for  Honour. 

112.  Remedy  for  Acceptorfor  Honour. 

VII.  Payment. 

113.  Contents  of  the  Division. 

1.   To  whom  Payment  to  be  made. 

114.  To  the  Holder. 

115.  To  the  wrongful  Holder. 

2.   Time  when  Payment  is  to  be 
made. 

116.  Payment  on  the  Day. 

117.  Payment  before  Bill  is  due. 

3.  Mode  of  Payment. 

118.  Part  Payment. 

119.  What  amounts  to  Payment. 
Payment  supra  Protest  for  Ho- 
nour. 

VIII.   Presentment. 

1 20.  Kinds  of  Presentment. 


\.  Presentment  for  Acceptance. 

121.  What  Bills  must  be  presented. 
Time  of  presenting. 

122.  To  whom  to  be  made. 

123.  Bill  to  be  left  with  Draicee. 
Liability  of  Parties   in  case  of 

Accident  to  Bill. 

1 24.  Consequence  of  Neglect  to  present 

for  Acceptance. 

2.  Presentment  for  Payment. 

125.  Division  of  the  Subject. 

1st.  Person  to  whom  to  be  made. 

126.  Presentment    to    be    made    to 

Draicee. 

2d.   Time  ichen  to  be  made. 

127.  To  be  made  on  the  Day  when  due, 

or  a  few  Days  ajter. 

128.  What  Hours  of  the  Day. 

1 29.  Bills  payable  on  demand. 

3d.  Plac€  where  to  be  made. 

130.  Presentment    at    Residence  of 

Drawee. 
At  Place  directed  by  Director. 
At  Place  where  made  payable  by 

Acceptor. 

4th.  Mode  of  making  Presentment 

131.  Demand  of  Payment. 
5th.  Consequence  of  Neglect  to 

present. 

132.  Discharge  of  Drawee    and  Jn- 

dorser. 

Presentment  not  to  be  dispenxA 
with,  when. 

IX.  Notice. 

133.  Different  Kinds  of  Notice. 

1 .  Form  of  the  Notice. 

134.  What  Notice  sufficient  or  other- 

wise. 

135.  Need  not  be  in  Writing. 

A  verbal  Message,  when  sufficient 

2.  Mode  of  giving  Notice. 

136.  By  Post. 

By  other  Conveyance. 

3.   Time  when  Notice  ought  to    __ 
be  given.  I 

137.  Within  reasonable  Time. 
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Where  Parties  lire  in   different 

Places. 
Burden  of  Proof  lies  on  Plaintiff'. 
Delay,  ichen  excused. 

4.    The  Person  by  whom 
Notice  should  he  given. 

138.  To  he  given  hy  Party  to  Instru- 

ment. 
Need  not  be  actual  Holdei; 

5.  The  Person  to  ivhom  Notice 
should  he  given. 

139.  General  Rule. 

No  Notice  to  one  not  Party  to 
Bill. 

To  one  of  several  Parties  suffi- 
cient. 

140.  Notice  to  Pason  in  Attendance. 

141.  Notice  in  Case  of'  Bankruptcy. 

1 42.  Notice  to  Drawer,  when  necessary 

or  otherwise. 

143.  Notice  to  Acceptor  not  necessary. 

144.  Notice  to  Indorser  necessary. 
Where  there  are  several  Indorsers. 

6.  Consequence  of  Neglect  to  give 
Notice. 

145.  Discharge  of  Drawer,  S)C. 

7.  Excuse  and  JFaiver  of  Notice. 

146.  Excusing  Notice. 

147.  Waiver  of  Notice. 


X.  Protkst. 

148.  Definition. 

As  to  Foreign  Bills. 
As  to  Inland  Bills. 

149.  Presentment  of'  Foreign  Bills. 
Noting . 

loO.  Notice  of  Protest. 

151.  Pt-otest  for  better  Security. 

152.  In   Case  of  Acceptance,  &;c.  for 

Honour. 

153.  Where  Protest  shoidd  be  made. 

154.  Proof  of  Protest. 

155.  Stamp  on  Protest. 

XI.  Remedy  by  Action  on  Bills. 

156.  Form  of  Action. 
Staying  Proceedings. 

157.  Effect  of  the  New  Rules. 

of  9  G.  4,  c.  15,  as  to 

Variances. 
of  3  4- 4  IF.  4,  cil,  as  to 

Initials. 

158.  Defences  to  the  Action. 
In  case  of  Bill  being  lost. 
In  case  of  Forgery. 
Infancy. 

Payment  or  Satisfaction. 
Statute  of  Limitations. 
Indulgence. 
Consideration. 


Sect.  1.  A  bill  of  exchange  is  defined  to  be  an  open  letter  of  request  Definition. 
from  one  man  to  another,  desiring  him  to  pay  a  sum  named  therein 
to  a  third  person  on  his  account.     It  may  be  either  inland  or  foreign, 
see  Dig.  p.  ii.  tit.  Bills  of  Exchange. 

2.  A  bill  of  exchange  is  a  simple  contract,  and  has  for  the  most  Bills  of  ex- 
part  the  properties  of  a  simple  contract :  therefore  a  contract  by  bill  '^."^"p  ^'"^ 
'  *      ^  i  '  ''  simple  con- 

binds  the  personal  representative  and  not  the  heir,  as  in  the  case  of  a  tracts. 

contract  by  specialty,  2  Saund.  137,  n.  u ;  so  it  is  within  the  statute 
of  limitations,  and  must  be  sued  for  within  six  years  after  it  becomes 
pnyable,  (see  infra,  sect.  158) ;  so  it  is  to  be  considered  as  a  simple 
contract  debt  in  the  course  of  administration,  which  an  executor  or 
administrator  cannot  discharge  before  debts  by  bond,  without  being 
!;uilty  of  a  devastavit,  (see  Dig.  p.  ii.  tit.  Executors);  and  bills  are 
hona  iiotahilia,  which  follow  the  person  of  the  debtor  where  he  resides, 
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and  not,  as  in  the  case  of  specialty,  -(vhere  the  bill  is  found  at  the 
holder's  death,  Renew  \.  Axton,  Carth.  3. 

3.  Contracts  by  bills  differ  from  other  simple  contracts  in  these 
particulars : 

First.  That  an  alteration  of  the  instrument  vitiates  the  contract,  in 
the  same  manner  as  in  the  case  of  deeds,  Master  v.  Miller,  4  T.  R. 
320 ;  in  error,  2  H.  B.  C.  140.  But  a  distinction  has  been  taken 
between  alterations  that  are  material  and  those  which  are  not  so,  as 
altering  the  place  of  payment  without  the  consent  of  the  acceptor, 
held  to  be  material,  M'Intosh  v.  Haydoiij  Ry.  &  Mood.  362 ;  sed 
secus,  where  it  is  done  Avith  his  consent,  Farqiihar  v.  Southey,  1 
Mood.  &  Malk.  17.  As  to  the  effect  of  altering  a  bill  of  exchange 
under  the  Stamp  Acts,  see  post,  sect.  65,  67. 

Secondly.  In  the  case  of  simple  contracts  generally,  the  law  pre- 
sumes that  there  has  been  no  consideration  unless  it  appears,  but  in 
the  case  of  contracts  on  bills,  a  consideration  is  presumed  until  the 
contrary  appears,  see  further  jwst,  sect.  70 — 76. 

Thirdly.  Bills  of  exchange  are  negotiable  instruments,  although  in 
the  case  of  simple  contracts  generally,  being  choses  in  action,  they 
are,  by  a  rule  of  common  law,  not  assignable,  see  further  j)Ost,  sect. 
77,  et  seq. 

Fourthly.  Bills  are  not  the  subjects  of  larceny  at  common  law,  but 
by  the  7  &  8  G.  4,  c.  29,  s.  5,  the  stealing  any  bill  is  punishable  in 
the  same  manner  as  larceny  of  any  chattel  of  like  value.  Embezzle- 
ment of  bills  by  clerks  or  servants  is,  by  s.  47  of  the  same  statute, 
made  felony ;  and  by  s.  49  such  embezzlement  by  agents  is  a  trans- 
portable misdemeanor. 

4.  The  peculiarities  belonging  to  bills  of  exchange  may  be  con- 
sidered under  the  following  heads:  1.  Parties  to  the  contract;  2^ 
Form  of  the  instrument ;  3.  The  stamp ;  4.  Consideration ;  5. 
Transfer  and  indorsement ;  6.  Acceptance ;  7.  Payment ;  8.  Pre- 
sentment; 9.  Notice  ;  10.  Protest;  11.  Remedy  by  action  on  bills. 


Contents  of  the 
subdivision. 


Persons  not 
merchants. 


I.  Parties  to  the  Contract. 

5.  Under  this  head  may  be  considered — 1.  Who  may  be  parties :  M 
2.  Numljer  and  character  of  the  parties :  3.  The  rights  and  liabilities  I 
of  the  parties.  || 

1.  Who  may  be  Parties  to  the  Contract. 

6.  Every  person  having  a  capacity  to  contract  may  be  a  party 
to  a  bill  of  exchange,  whether  he  be  a  merchant  or  not,  although  it 
was  thought  otherwise  at  one  time,  Wetlterley  v.  Sarsfiehl,  1  Show. 
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125,  overrulino;  Oaste  v.  Tavlor,  Cro.  Jac.  306 ;  Eaalechild's  case,       ^^'f « "/ 
"                             ./       '                                ,          ^                                   Exchaiiee. 
Hct.  167;  Edgar  v.  C/iMf,  1  Keb.  592. 

7.  As  a  rule,  a  corporation  can  contract  by  writing  only  under  Corporations, 
their  common  seal;  but  as  an  exception  to  tliis  rule,  it  has  been  held 

that  assumpsit  will  lie  on  a  bill  of  exchange  against  a  trading  corpo- 
ration, whose  power  of  drawing  and  accepting  bills  is  recognized  by 
statute,  Murray  v.  East  India  Company,  5  B.  &  A.  204;  see  also 
East  London  Waterworhs  Company  v.  BayJey,  4  Bing.  283;  but 
a  company  incorporated  for  carrying  on  public  works  is  not  a  corpo- 
ration within  the  exception,  Broughton  v.  London  Waterworks 
Company,  ?>  B.  &  A.  1 ;  and  as  to  the  restrictions  imposed  on  companies 
in  regard  to  the  issue  of  bills,  see  Dig.  p.  ii.  tit.  Bank  of  England. 

8.  An  infant  cannot  bind  himself  by  a  bill  drawn  in  the  course  of  Infants. 
trade,  Williams  v.  Harrison,  Carth.  160 ;  so  not  even  for  necessaries, 
Williamson  v.   Watts,  1  Campb.  552 ;  see  further.  Dig.  p.  iii.  tit. 
Guardian  and  Infant. 

9.  A  feme  covert  cannot  bind  herself  by  drawing  a  bill  of  exchange ;  Femes  covert. 
and  by  her  indorsement  she  can  transfer  no  interest,  the  whole  pro- 
perty being  vested  in  the  husband,  Barloro  \.  Bishop,  1  East,  432; 

but  see  further  Dig.  p.  iii.  tit.  Husband  and  Wife. 

10.  Bills  of  exchange  may  be  dra-mi,  accepted  or  indorsed  by  Agents, 
agent  or  attorney  of  the  party ;  and  an  agent  for  that  purpose  may 

be  constituted  by  parol,  when  he  is  said  to  draw,  accept  or  indorse 
by  procuration.  An  agent  will  be  personally  liable  on  his  drawing 
a  bill,  unless  he  either  sign  his  principal's  name  only,  or  expressly 
states  in  writing  his  ministerial  character,  Leadhitter  v.  Fai'roiv,  5 
M.  &  S.  345;  Sowerby  v.  Butcher,  2  Cr.  &  M.  368.  A  power  of 
attorney  authorizing  an  agent  to  demand,  sue  for,  recover  and  receive, 
by  all  lawful  ways  and  means  whatsoever,  all  monies,  debts,  dues 
whatsoever,  and  to  give  sufficient  discharges,  does  not  authorize  him 
to  draw  bills  for  his  principal,  Murray  v.  East  India  Company,  vh. 
sup.  recognized  in  Gohhtone  v.  Tovey,  6  Bingh.  N.  C.  101 ;  and 
where  a  power  is  given  to  accept  bills,  it  must  be  exercised  in  the 
character  of  agent,  and  not  in  the  character  of  a  partner,  Attwood  v. 
Munnings,  7  B.  &  C.  278 ;  S.  C.  1  Man.  &  Ry.  QQ. 

11.  If  a  bill  of  exchange  is  drawn  upon  a  firm  and  accepted  by  Partners, 
one  of  the  partners,  he  must  be  understood  to  exercise  his  power  to 

bind  his  partners,  and  to  accept  the  bill  according  to  the  terms  on 
which  it  was  drawn.  Mason  v.  Mumsey,  1  Campb.  384 ;  so  it  is  com- 
petent to  any  partner  by  liis  indorsement  in  the  name  of  the  firm  to 
pass  their  interest  in  a  bill,  Sn-an  v.  Steele,  7  East,  210 ;  see  also 
Vere  v.  Ashhy,  10  B.  &  C.  296;  but  where  persons  are  partners  in  a 
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particular  and  single  transaction  only,  and  not  general  partners,  they 
are  not  liable  even  to  a  bond  fide  holder  on  a  bill  issued  by  one  of 
them  in  relation  to  a  different  concern,  Baker  v.  Charlton,  1  Peake, 
80:  so  if  one  partner  draw  on  other  partners  by  name,  and  they 
individually  accept,  he  may  recover  against  them,  because  by  such 
an  acceptance  a  separate  right  is  acknowledged  to  exist,  Neale  v. 
Tiirfoji,  4  Bing.  149 ;  but  the  members  of  a  joint  stock  company  can- 
not bind  the  company  by  bills,  Bramah  v.  Roberts,  3  Bing.  N.  C- 
963 ;  so  after  a  dissolution,  one  of  the  partners  cannot  bind  the  others 
by  an  indorsement,  Abel  v.  Sutton,  3  Esp.  108  ;  but  articles  of  agree- 
ment between  the  partners  that  no  one  partner  shall  draw,  accept  or 
negotiate  bills  of  exchange,  will  not  protect  the  firm  against  bills 
drawn  in  violation  of  the  agreement,  imless  the  holder  had  at  the 
time  notice  of  the  stipulation,  Gahvay  v.  Mattlierc,  10  East,  264. 

Before  the  1  &  2  A^ict.  c.  10  (see  Dig.  p.  ii.  tit.  Compaxies),  if 
spiritual  persons  Avere  members  of  a  company,  bills  drawn  by  the  com- 
pany were  void  under  the  57  G.  3,  c.  99,  Avhich  restrains  such  persons 
from  being  occupied  in  trading,  Hall  v.  Franldin,  3  M.  &  W.  259. 

12.  An  executor,  like  an  agent,  is  personally  liable  on  drawing 
any  bill,  though  he  describe  himself  as  executor,  unless  he  expressh' 
confine  his  stipulation  to  pay  out  of  the  estate,  Childs  v.  Moriens,  2 
B.  k  B.  460 ;  S.  C.  5  Moore,  281 ;  Rklout  v.  Bristow,  1  Cr.  &  J. 
231 ;  S.  C.  1  Tyrw.  90.  The  mere  indorsement  of  a  bill  by  one  of 
two  executors,  in  order  to  enable  the  other  to  receive  the  amount,  is 
not  suificient  to  charge  liim  who  does  not  receive  the  money,  Hovey 
v.  Blaheman,  4  Yes.  608. 


2.  Ntimber  and  Character  of  the  Parties. 

Who  are  13.  The  parties  to  a  bill  in  the  commencement  usually  are  the 

usua  y  par  les.  p^^^.^^^  making  it,  called  the  drawer ;  the  party  drawn  upon,  called 
the  fZrrt?t"ee,  who,  after  accceptance,  is  called  the  acceptor;  and  the 
person  in  whose  favour  it  is  made,  the  payee,  who,  after  the  indorse- 
ment, is  called  the  Indorser,  and  the  person  in  whose  favour  the 
indorsement  is  made,  the  indorsee,  and  by  the  transfer  of  the  bill  the 
number  may  be  indefinitely  extended.  The  party  in  possession  of 
the  bill,  and  intitled  to  receive  its  contents,  is  the  holder. 

14.  Regularly,  there  ought  to  be  three  persons  parties  to  a  bill  of 
exchange,  that  is,  drawer,  drawee  and  payee ;  yet  there  may  be  only 
two,  when  the  characters  of  drawer  and  payee  are,  as  is  sometimes 
the  case,  united  in  the  same  person  ;  as  if  A.  draw  a  bill  thus :  "  Pay 
to  me,  or  my  order." 

Acceptor  &c.          \^    \^  person  mav  likewise  become  a  partv  to  a  bill  cither  bv 
for  honour.  i  *  i        . 
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accepting  after  protest  for  rion-acccptaiice,  for  the  honour  of  the        mils  of 
drawer,  whei'e  the  drawee  refuses  to  accept,  or  paying  after  protest       '^^Mnge. 
for  non-payment,  either  for  the  drawer  or  any  of  the  indorsers,  see 
further,  loost,  sect.  109  ct  seq. 

3.  Rhjlits  and  Liabilities  of  Parties. 

16.  The  drawer's  contract  and  responsibility  is  in  the  nature  of  a  Rights  anJ  lia- 
guarantee  that  the  bill  shall  be  duly  accepted  and  paid  when  pre-  ngraL^     ^^ 
sented ;  and  in  case  of  default,  and  having  due  notice  of  the  dishonour, 

he  will  pay  the  bill  himself,  with  the  expences  incurred  thereon. 
The  acceptor  is  the  party  primarily  liable  on  the  bill,  being  con- 
sidered the  principal  debtor,  and  the  other  parties  as  sureties,  Clerk 
V.  Devlin,  3  B.  &  P.  366.  The  rights  and  liabilities  of  the  indorser 
are  precisely  the  same  as  those  of  the  drawer,  for  every  indorser  is 
considered  in  the  light  of  a  new  drawer,  Allen  v.  Walher,  2  M.  &  W. 
317. 

17.  If  a  bill  is  presented,  and  acceptance  is  refused,  notice  for  non-  Drawer, 
acceptance  must  be  given  to  the  drawer,  see  further,  j^ost,  sect.  133. 

If  there  be  any  consideration  or  value  for  the  acceptance,  a  drawer  Rigiu  of  actiou. 
may  sue  the  acceptor,  without  presenting  it  to  him  (unless  it  be  ac- 
cepted payable  at  a  particular  place,  see  jjost,  sect.  54) ;  and  it  seems 
to  be  now  settled,  that  if  he  afterM'ards  pay  the  amount,  he  may 
maintain,  in  his  own  name,  and  without  any  assignment  of  the  bill 
from  the  payee,  a  special  action  on  the  case,  and  recover  the  money 
so  paid,  Purminter  v.  Symons,  1  Wils.  186;  S.C.  (in  error),  D.  P. 
2  B.  P.  C.  43. 

17.  If  the  bill  be  dishonoured  when  due,  the  drawer  is  responsible  to  Liability  of 

the  holder,  Cowley  v.  Dunlop,  7  T.  R.  572 ;  but  the  bill  must  have  \^^^]^^^_ 

been  duly  presented  for  payment,  see  2J0st,  sect.  125  et  seq. ;  and  the  Presentment 

drawer  is  intitled  to  notice  for  non-payment,  see  further,  post,  sect.  ^"'^  "°^"^^  '° 

^    ''  '  _  '  J.        '  drawer. 

134  et  seq.  If  a  bill  is  accepted  for  the  accommodation  of  the  drawer, 
that  is  without  value  or  consideration,  he  engages  to  protect  the 
acceptor,  Young  v.  Hockley,  3  Wils.  346. 

18.  If  the  holder  of  a  bill  gives  time  to  the  acceptor,  this  is  a  dis-  Effect  of  in- 
charge  to  the  drawer,  Pkilpot  v.  Briant,  4  Bing.  717;    S.  C.  1  M-  fjf,',;^'."'  ^° 
&  P.  754;  S.  C.  3  C.  &  P.  244;  but  if  the  promise  of  forbearing  to  ' 

sue  be  not  in  Avriting,  and  consequently  void,  the  drawer  is  in  such 
case  not  discharged,  ib. ;  so  taking  part  of  the  amount  of  the  acceptor, 
and  offering  to  take  a  warrant  of  attorney  to  secure  the  payment  of 
the  residue  by  instalments,  which  offer  was  not  accepted,  was  held 
not  to  be  such  a  giving  of  time  a*s  would  discharge  a  drawer,  Meivet 
V.  Goodrich,  2  C.  &  P.  468 ;  the  drawer  is  discharged  only  by  the 
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holder  disabling  himself  from  suing,  ib. ;  and  the  rule  as  to  dis- 
charging the  drawer  applies  to  accommodation  as  well  as  other  bills, 
Fenttim  v.  Pococh,  5  Taunt.  192,  overruling  Laxton  v.  Peak,  2 
Campb.  185;  and  CoUott  v.  HaigJt,  3  Campb.  281. 

19.  A  drawer  is  liable  to  pay  interest  only  from  the  time  that  he 
receives  notice  of  the  dishonour,  Walker  v.  Saynes,  5  Taunt.  240 ; 
S.  C.  1  Marsh.  36. 

20.  The  rights  and  liabilities  of  an  indorser  are  similar  to  those  of 
the  drawer,  he  being  in  the  nature  of  a  new  drawer,  MiU  v.  Len-is, 
Skinner,  411 ;  Lahe  v.  Hayes,  1  Atk.  282 ;  standing  in  the  place  of 
the  original  drawer,  to  whom  the  indorsee  looks  for  pa}Tnent,  in  case 
the  drawee  makes  default,  HeyVin  v.  Adanuon,  2  Burr.  670 ;  l)ut 
the  indorsee  may  resort  to  either,  Bromley  v.  Frazer,  1  Stra.  441 ; 
so  where  there  are  several  indorsers,  the  names  of  the  intermediate 
indorsers  may  be  struck  out,  and  a  remote  indorsee  may  declare  as 
the  immediate  indorsee  of  the  payee  or  first  indorser ;  "  for  the  fair 
holder  of  a  bill  may  consider  himself  as  the  indorsee  of  the  payee, 
and  strike  out  all  the  other  indorsements,"  per  Lord  Kenyon,  C.  J. 
Smith  V.  aarke,  Peake,  225 ;  S.  C.  1  Esp.  180. 

21.  So  an  indorser,  like  a  drawer,  is  intitled  to  notice  of  dishonour, 
see  further,  j^ost,  sect.  145 ;  and  it  was  formerly  holden  that  an  in- 
dorsee could  not  sue  his  indorser  until  he  had  demanded  payment  of 
the  drawer ;  but  it  is  now  settled  that  such  demand  is  unnecessary, 
Seylin  v.  Adamson,  vh.  suj). 

22.  Indulgence  given  by  the  holder  to  an  acceptor  will,  as  in  the 
case  of  a  drawer  (see  supra,  sect.  18),  discharge  the  indoreer. 
Therefore,  where  the  holder  received  of  the  acceptor  part  of  the 
amount  of  a  bill,  and  his  security  for  the  remainder,  held  that  he 
could  not  sue  the  indorser,  English  v.  Darby,  2  B.  &  P.  61 ;  S.  C. 
3  Esp.  49.  Discharging  a  prior  indorser  is  a  discharge  to  other  prior 
indorsers,  or  to  the  persons  whose  names  are  "on  the  bill  prior  to  that 
of  the  party  discharged,  Ellison  v.  Dezell,  Selw.  N.  P.  365, 10th  ed.; 
but  a  holder  may  sue  a  prior  indorser,  although  he  has  taken  a  sub- 
sequent indorser  (/'.  e.  one  whose  name  was  on  the  instrument  subse- 
quent to  that  of  the  party  indulged)  in  execution,  and  aftenvards  let 
him  go  at  large  on  a  letter  of  licence,  without  having  paid  the  debf^ 
HaylinQ  v.  Mulhall,  2  Bl.  1235 ;  Clarence  v.  Dalton,  4  :M.  &  S. 
226 ;  but  in  the  case  of  a  drawer  as  well  as  an  indorser,  if  it  be  done 
with  their  consent,  they  will  not  be  discharged,  Clarhe  v.  Devlin,  3 
B.  &  P.  363;  but  the  consent  must  be  unequivocally  given,  WetliaU 
V.  3Iasterman,  2  Campb.  179. 

23.  The  acceptor  is  considered  as  the  principal  debtor,  and  prima- 
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rily  liable  to  all  the  parties  to  the  bill,  Clarhe  v.  Devlin,  uh.  sup. ;  Bills  of 
Powtial  V.  Ferrand,  6  B.  &  C.  442;  Yallop  v.  Eber,  1  B.  &  Ad.  ^"^""g"' 
703;  even  the  acceptor  of  an  accommodation  bill  is,  as  against  a 
hond  Jide  holder,  liable,  Harrison  v.  Courtmdd,  3  B.  &  Ad.  37 ; 
but  such  an  acceptor  is  intitled  to  protection  from  the  drawer,  see 
supra,  sect.  17.  The  acceptor  is  liable  to  the  full  amount  of  the  bill 
as  between  himself  and  third  persons,  but  as  between  himself  and  the 
drawer  only  to  the  value  for  which  the  acceptance  was  given,  Dar- 
nell V.  Williams,  2  Stark.  166.  Therefore,  in  an  action  against  an 
acceptor,  he  may  shew  that  he  accepted  only  part  for  value,  ib. 

24.  The  liability  of  the  acceptor  does  not  attach  by  merely  writing  Acceptor  may 
his  name,  but  upon  the  subsequent  delivery  of  the  bill ;  therefore  he  ceptance!^  ^'^' 
is  at  liberty  to  cancel  his  acceptance  before  he  has  parted  vrith  the 
instrument,  Cox  v.  Troij,  5  B.  &  A.  474;  S.  C.  1  D.  &  R.  38,  over- 
ruling in  part  Thornton  v.  Dick,  4  Esp.  270 ;  Trimmer  v.  Oddjj, 

cited  Bentinch  v.  Dorrien,  6  East,  200 ;  and  recognizing  Raper  v. 
Birkbeck,  15  East,  20. 

25.  It  is  no  defence  for  the  acceptor  that  the  bill  has  not  been  pre-  Not  intitled  to 
sented  for  payment,  even  when  accepted  payable  at  a  specified  place,  presentment  ^ 
unless  he  makes  it  payable  at  a  particular  place  in  pursuance  of  the 

statute  (1  &  2  G.  4,  c.  78 ;  see  Dig.  p.  ii.  tit.  Bills)  ;  and  see  further, 

post,  sect.  54.     And  an  acceptor  is  in  no  case  intitled  to  notice  for  or  notice  of 

non-payment,  for  he  is  presumed  to  be  aware  of  the  default.  Turner 

V.  Hayden,  4  B.  &  C.  1. 

26.  The  acceptor  is  liable  to  pay  interest  on  the  bill  from  the  time  Interest  payable 

oi  1        TCi  T'         ^y  acceptor, 

it  became  due ;  but  not  re-exchange,  Napier  v.  Schneider,  12  East, 

420 ;   nor  the  expences  of  postage  or  noting,  Kendrick  v.  Lomax, 

2  C.  &  J.  405.      And  if  separate  actions  be  brought  against  the 

acceptor,  drawer  and  indorser,  the  court  will  not  stay  the  proceedings 

on  his  application,  unless  he  pay  the  debt  and  costs  not  only  of  his 

own  action,  but  of  that  pending  against  the  drawer  and  indorser, 

Tidd,  O.  P.  541,  9th  ed. 

27.  An  acceptor  may  be  discharged  by  a  renunciation  on  the  part  How  dis- 

of  the  holder,  but  nothing  short  of  an  express  renunciation  will  be  his^ifaWlity,"^ 
sufficient,  Dingivall  v.  Dunster,  Dougl.  235 ;  Farquliar  v.  Southey,  Renunciation 
1  M.  &  M.  14.     Receiving  interest  from  the  drawer  Avill  not  dis-  '*>'  '^°^^^^- 
charge  the  acceptor,  Attwood  v.  Croivdie,  1  Stark.  483 ;   and  the 
renunciation  for  a  part  only  is  not  sufficient,  unless  there  be  a  con- 
sideration, Parker  v.  Leigh,  2  Stark.  228.     The  cancellation  of  the  Cancellation  a 
acceptor's  name  by  the  holder  is  a  waiver  of  the  acceptance ;  but  if 
done  by  a  third  party,  it  must  appear  to  have  been  done  with  the 
holder's  consent,  Btveeting  v.  Halse,  9  B.  &  C.  365;  so  the  liability 
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Extinguish-        the  old  instrument,  Tn-openny  v.  Young,  3  B.  &  C.  208. 
nient.  •  ' 

II.  Form  of  the  Instrument. 

Kequisiies  of  28.  Although  no  precise  form  of  words  is  necessary  to  constitute 

a  bill  of  exchange,  yet  it  must  have  some  qualities  to  render  it  a  valid 
instrument  J  an  attention  therefore  to  the  form  is  of  importance 
Bankes  v.  Lord  de  Loraine,  3  Wils.  207  ;  S.  C.  2  Bl.  782.  An 
instrument  Avhich  appears  on  the  face  of  it  to  be  a  bill  of  exchange 
mav  be  treated  as  such,  althouoh  words  be  introduced  into  it  for  the 
purpose  of  deception,  which  might  make  it  a  promissory  note,  Allcm 
V.  Mawson,  4  Campb.  115. 

To  be  iu  writing.  Although  a  bill  must  be  in  writing,  yet  if  written  in  pencil  it  will 
be  as  valid  as  if  written  in  ink,  Geary  v.  Physic,  5  B.  &  C.  234 ; 
S.  C.  7  D.  &  R.  653. 

In  what  par-  29.  The  points  to  be  attended  to  in  relation  to  the  form  are,  1.  The 

place  where  made ;  2.  The  date  of  the  bill ;  3.  The  sum  superscribed ; 
4.  Time  when  payable ;  5.  The  word  "  pay ;"  6.  Payable  upon  con- 
dition; 7.  Payee;  8.  Words  "or  order;"  9.  Place  where  payable; 
10.  Sum  payable;  11.  Words  "  value  received ;"  12.  The  drawer's 
signature ;  13.  Direction  to  the  drawee ;  14.  Form  of  the  acceptance ; 
15.  Words  "payable  at"  &c. ;  16.  The  indorsement. 

1.  Place  where  made. 
Dating  the  30.  It  is  usual,  and  as  it  seems  necessary,  to  date  the  bill  at  the 

and  necessary.  P^^ce  where  drawn.  In  Mann  v.  Moor,  Ry.  &  Mood.  249,  a  general 
direction,  as  "  London,"  or  "  Manchester,"  &c.  was  held  sufficient  to 
give  the  drawer  of  a  bill  notice  of  its  dishonour ;  but  in  Walter  v. 
Haynes,  Ry.  &  Mood.  250,  which  was  an  action  by  an  indorsee 
against  an  indorser,  the  same  sort  of  direction  was  held  to  be  too 
general  to  raise  a  presumption  that  the  letter  reached  the  particular 
individual  intended. 

2.  Date. 
Kffect  of  omit-         31.  Regularly  everv  bill  of  exchantje  oudit  to  be  dated ;  but  if  the 
°       '  date  be  omitted,  or  it  be  an  impossible  date,  the  Court  will  intend  the 

bill  to  bear  date  the  day  on  which  it  was  made,  Goddard's  casBj 
2  Co.  5 ;  De  la  Courtier  v.  Bellamy,  2  Show.  422  ;  Giles  v.  Bourne, 
6  M.  &  S.  73.  A  bill  of  exchange  is  not  vitiated  by  being  post- 
dated, although  a  penalty  of  £100  is  incurred  by  so  doing  under  the 
Stamp  Act,  55  G»  3,  c.  184;  see  Dig.  p.  iii.  tit.  Stamps. 
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3.  Sum  superscrtbed.  Exchange. 

32.  The  sum  for  wliich  a  l)ill  is  made  is  usually  superscribed  in  j^jojg  of  super- 
figures,  Avhich  will  serve  to  aid  any  omission  in  the  body  of  the  bill,  scnption. 

as  Avhere  the  word,  "fifty"  was  written  without  the  word  "pounds;" 
Elliot's  case,  2  East's  P.  C.  951. 

4.  Time  when  jiayahJe. 

33.  Where  the  time  for  payment  of  the  amount  is  not  stated  on  the  Effect  of  not 
face  of  the  bill,  it  is  payable  immediately  or  on  demand,  that  is,  on  ° 
presentation  for  payment.     "  If  the  day  be  lixed,  it  is  not  material 

that  the  day  be  ever  so  distant ;"  per  Willes,  C.  J.,  ColeJian  v.  Coolie, 
Will.  396. 

The  expression  "  after  sight"  on  a  bill  means  "  so  many  days  next  After  siglit. 
after  the  bill  shall  be  accepted,  or  else  protested  for  non-acceptance, 
and  not  from  the  date  of  the  bill,  nor  from  the  day  that  the  same 
came  to  hand,  or  was  privately  exhibited  to  the  party  on  whom  it  is 
drawn  to  be  accepted,  if  he  do  not  accept  thereof;  for  the  sight  must 
appear  in  a  legal  way  ;"  Marius,  cited  per  Ld.  Kenyon,  C.  J.,  Cavij)- 
bell  V.  French,  in  error,  6  T.  R.  200. 

5.   Word  ''pay.'' 

34.  No  particular  form  of  words  is  necessary  to  constitute  an  order  Effect  of  the 
to  pay,  but  it  appears  that  the  words  ought  to  amount  to  an  order  or 
direction  to  pay,  Morris  v.  Lee,  2  Ld.  Raym.  1396.     A  bill  in  this 

form,  "  Mr.  N.  will  much  oblige  Mr.  W.  by  paying  to  J.  R.  or  order 
£  on  account,"  Avas  held  to  be  a  valid  instrument,  Ruff  y.  Wehh, 
1  Esp.  126;  but  an  instrument  in  this  form,  "Mr.  L.  please  to  let 
the  bearer  have  seven  pounds,  and  place  it  to  my  account,"  "  does 
not  purport  to  be  a  demand  made  by  a  party  having  a  right  to  call 
on  the  other  to  l)ay,"  per  Ld.  Tenterden,  C.  J.,  Little  v.  Slachford, 
1  Mood.  &  Malk.  171. 

6.  Payable  upon  condition. 

35.  To  constitute  a  bill  of  exchange  on  which  an  action  will  lie,  it  What  is  a  good 
must  be  made  payable  in  all  events,  Macleod  v.  Snee,  2  Ld.  Raym.  y,^^^  gg  to  the 
481.     Where  payment  is  made  to  depend  upon  the  happening  of  a  mode  of  pay- 
condition,  or  upon  the  contingency  of  an  event  which  may  never 

occur,  the  instrument  is  void,  Carlos  v.  Fancourt,  5  T.  R.  482 ; 
which  was  the  case  of  a  promissory  note,  see  further,  post,  Promis- 
sory Notes.  So  if  the  money  is  to  be  paid  out  of  a  fund  which  is 
uncertain,  the  instrument  is  not  a  bill  of  exchange,  as  an  order  to  pay 
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Fictitious  payee. 


" out  of  rents,"  Jenn)/  v.  Herle,  2  Ld.  Raym.  1361 ;  S.  C.  8  Mod. 
266;  or  "out  of  money  Avhen  received,"  Haydock  v.  Lynch,  Raym. 
1563;  DawhesM.  LordDelorahie,'^y^ih.Wn;  S.C.  2B1.382;  or 
"  out  of  growing  subsistence,"  Josceline  v.  Lessere,  10  Mod.  294;  S.  C. 
Fort.  281.  But  where  the  thing  is  of  a  public  nature,  and  therefore 
morally  certain,  as  where  it  is  to  depend  upon  the  paying  off  a  govern- 
ment ship,  it  has  been  held  good,  Andreivs  v.  Franklin,  1  Stra.  sed 

quccre. 

7.  The  Payee. 

36.  A  bill  may  be  made  payable  to  the  drawer  himself  or  to  a  third 
person.  Neither  need  be  named,  if  it  be  made  payable  to  order  or  to 
bearer.  Anon.  Comb.  401 ;  but  it  must  not  be  made  payable  in  the 
alternative,  as  to  "A.  or  B.,"  being  void  for  uncertainty,  Blancken- 
hacjen  v.  Blundell,  2  B.  &  A.  417 ;  but  a  bill  "  payable  to  B.  C," 
there  being  father  and  son  of  the  same  name,  is  prima  facie  payable 
to  the  father,  yet  evidence  is  admissible  to  shew  that  the  son  was 
really  meant.  Sweeting  v.  Fowler,  1  Stark.  106 ;  and  a  bill  issued  in 
blank  for  the  name  of  the  payee  may  be  filled  up  by  a  bondjide 
holder  with  his  own  name,  and  will  bind  the  drawer,  Cruchley  T. 
Clarance,  2  M.  &  Sel.  90 ;  so  a  bill  made  "  payable  to  the  order  of 

,"  may  be  filled  up  by  any  person  who  can  shew  that  he  came 

regularly  into  the  possession  of  it,  Crutchley  v.  Mann,  5  Taunt.  529 ; 
S.  C.  Marsh.  29 ;  and  a  bill  may  be  declared  on  in  that  form,  AtU 
wood  V.  Oriffin,  Ry.  &  Mood.  425. 

37.  If  a  bill  be  made  payable  to  "  Ship  Fortune  or  bearer,"  it  is 
good,  for  in  law  it  is  payable  to  bearer  only  without  any  indorsement, 
Grant  v.  Vauyhan,  3  Burr.  1516;  so  if  made  payable  to  "J.  S.  or 
bearer,"  J.  S.'s  indorsement  is  not  necessary,  Bayl.  Bills,  5th  ed.  31. 

If  a  bill  be  made  payable  to  "A.  for  the  use  of  B.,"  or  "in  trust 
for  him,"  A.  has  the  legal  interest  and  is  the  legal  payee  as  distin- 
guished from  B.,  who  has  the  equitable  interest,  Evans  v.  Cram- 
lington,  Carth.  5. 

38.  If  a  bill  be  made  payable  to  a  fictitious  person,  it  may,  in  the 
hands  of  an  innocent  holder,  be  treated  and  declared  on  as  a  bill 
payable  to  bearer,  Tatlock  v.  Harris,  3  T.  R.  174 ;  and  the  holder 
need  not  prove  that  the  defendant  (acceptor-')  had  actually  received 
value,  Vcre  v.  Lewis,  ib.  182 ;  recognized  in  Minet  v.  Gibson, 
3T.  R.  481;  S.  C.  affirmed  in  error,  D.  P.  1  H.  Bl.  569;  and 
it  seems  to  be  now  settled  that  a  bill  of  this  kind  may  be  declared 
on  as  a  bill  payable  to  bearer,  Tuft's  case.  Leach,  Cro.  Law,  206; 
but  parties  cognizant  of  the  transaction  are  not  at  liberty  to  avail 
themselves  of  the  irregularity;  and  if  money  be  paid  by  a  bond  fide 
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indorsee  in  consideration  of  the  bill  being  indorsed  to  him,  he  may         Bills  of 

recover  it  in  an  action  for  money  had  and  received  to  his  use,  Bennett   — ^ '- — 

V.  Farnell,  1  Campb.  130 ;  see  further  as  to  payment,  fost,  sect.  113 
ct  seq. 

8.  Words  "  or  order,"  or  "  or  bearer." 

39.  These  words  are  necessary  to  make  a  bill  of  exchange  nego-  Effect  of  the 

wordsi 
tiable,  so  as  to  make  the  drawer  chargeable  to  the  indorsee,  Hill  v. 

Lewis,  1  Salk.  133 ;  although  it  is  a  valid  instrument  as  between  the 

parties  themselves,  ib. ;  and  if  it  be  assigned  by  the  payee,  he  is 

chargeable  at  the  suit  of  the  indorsee,  ib. 

9.  Place  where  payahle. 

40.  The  name  of  the  place  where  the  bill  is  payable  is  not  fre-  Effect  of  insert- 
quently  inserted  by  the  drawer ;    but  where  this  is  done,  and  the  '"fcg^'"^  ° 
acceptor  makes  it  payable  at  the  place  pointed  out  by  the  latter,  held, 

that  to  make  the  drawer  chargeable  on  nonpayment  by  the  acceptor, 
a  presentment  at  the  place  mentioned  in  the  bill  is  necessary,  Gibh  v. 
Mather,  8  Bing.  214  j  S.  C.  1  M.  &  Sc.  387 ;  S.  C.  2  Cr.  &  J.  254. 

10.  Sum2)ayable. 

41.  The  sum  is  usually  expressed  in  words  at  length ;  and  where  Statement  of 
there  is  any  variance  between  the  sum  mentioned  in  the  body  of  the  ^oj-^s. 

bill  and  that  superscribed  in  figures,  the  latter  would  be  rejected, 
Marius,  138;  Beawes,  193;  but  an  omission  in  the  body  of  the  bill 
may  be  aided  by  the  superscription,  see  supra,  sect.  32. 

42.  A  bill  is  not  valid  unless  it  be  solely  for  the  payment  of  a  spe-  It  must  be  a 
cific  sum  of  money ;  therefore  an  instrument  in  these  words,  "  Pay  ^P^*^""^ 

A.  B.  the  proceeds  of  a  ship,  value  about  £2000,"  is  not  a  bill  of 
exchange,  Jones  v.  Sim2)son,  2  B.  &  C.  318  ;  S.  C.  3  D.  &  R.  545. 
So  an  instrument  in  this  form,  "  To  pay  £100,  and  also  to  deliver  up 
a  horse,"  is  void,  Martin  v.  Chauntry,  2  Stra.  1271 ;  this  last  was  the 
case  of  a  promissory  note,  on  which  questions  of  this  kind  have  for 
the  most  part  been  raised  ;  see  further,  post,  Promissory  Notes. 

11.  Words  "  value  received." 

43.  These  words,  though  very  frequently  used,  and  formerly  thought  Effect  of  omit- 
necessary  to  the  validity  of  the  bill,  Hodges  v.  Steward,  Skinn.  346 ;      ° 
Anon.  12  Mod.  345;  Banbury  v.  Lisset,  2  Stra.  1211,  are  not  held 

to  be  so  now ;  consideration  being  presumed  by  law,  it  is  now  held 
that  no  arfrument  or  inference  that  it  does  not  exist  can  be  founded 
on  the  absence  of  the  words.  Grant  v.  Da  Costa,  3  M.  &  S.  352. 
As  to  the  consideration,  see  post,  sect.  71  et  seq. 
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12.  Drcuvers  SignatHrc. 

44.  The  drawer's  name  ought  to  appear  on  the  face  of  tlie  instru- 
ment, but  it  is  not  necessary  that  it  should  be  at  the  foot ;  a  bill  in 
this  form,  "Mr.  A.  B.  requests  Mr.  C.  D.  to  pay,"  &c.  has  been 
held  valid,  Ruffy.  Webb,  1  Esp.  126. 

45.  The  signature  may  be  in  pencil,  Geary  v.  Physic,  5  B.  &  C. 
234 ;  or  by  a  mark  or  cross  by  way  of  signature,  PhiUhnore  v.  Barry, 
513 ;  or  it  may  be  printed,  SchnekJer  v.  Norris,  2  M.  &  S.  286. 

46.  When  an  agent  draws  a  bill  for  his  principal,  the  signature 
should  be  in  the  name  of  the  latter,  as  "  J.  W.  {agent)  for  B.  G. 
(jirtncipal);^'  or  thus,  "  B.  G.  per  procuration  J.  W."  If  an  agent 
sign  his  OM-n  name  only,  he  is  personally  liable,  Thomas  v.  Bishop, 
2  Stra.  955;  Lefevrc  \.  Lloyd,  5  Taunt.  749;  Eaton  v.  Bell,  5  B. 
&  A.  34;  Ledbitter  v.  Farrow,  5  M.  &  S.  349. 

47.  In  the  case  of  partners,  one  member  may  sign  for  himself  and 
the  others ;  or  an  agent  may  sign  for  the  firm,  Wood  v.  Telford, 
2  Show.  P.  C.  219 ;  but  where  they  are  not  partners,  each  must  sign 
for  himself;  in  such  case  no  one  person  has  implied  authority  to 
sign  for  another,  Ex  parte  Hunter,  2  Rose.  363;  Ex  2)arte  Collins, 
2  Cox,  427 ;  see  further,  as  to  signing  promissoiy  notes,  post,  Pro- 
missory Notes.  Persons  who  are  not  partners  may  make  them- 
selves so  by  the  form  of  the  instrument ;  see  further,  as  to  indorse- 
ment, post,  sect.  81  et  seq. 

48.  A  bill  of  exchange,  unlike  a  deed,  may  be  executed  before  it  is 
filled  up ;  if  therefore  a  stamped  paper  be  signed,  leaving  blanks  for 
the  date,  sum,  time  when  payable,  and  name  of  the  drawee,  the  drawer 
will  be  charo'eable  for  anv  sum  afterwards  inserted  within  the  amount 
warranted  by  the  stamp,  Collis  v.  Emmetf,  1  H.  Bl.  313;  it  is  a  letter 
of  credit  for  an  indefinite  sum,  Pusscll  v.  Lanystajfe,  1  Dougl.  496. 

49.  It  is  not  necessary  in  a  declaration  on  a  bill  to  state  that  the 

drawer  signed,  for  drawing  necessarily  implies  signing,  Ershine  v. 

3Iurray,  2  Stra.  817 ;  S.  C.  2  Ld.  Raym.  1542 ;  S.  C.  1  Barnard. 

87. 

13.  Direction  to  the  Drawee. 

50.  A  bill  of  exchange  being  in  its  original  a  letter,  it  ought  to  be 
pioperly  addressed  to  the  drawee ;  but  where  it  was  made  payable  at 
a  certain  jdace  without  mentioning  the  drawee's  name,  and  he  ac- 
ccjjted  it,  it  was  not  competent  to  him  to  make  the  objection.  Gray 
v.  Milncr,  8  Taunt.  739 ;  so  a  bill  directed  to  A.,  or  in  his  absence 
to  B.,  being  accepted  by  A.,  may  be  declared  on  without  notice  of 
B.,  Anon.  12  Mod.  447. 
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14.    Form  of  the  Acceptance.  Exchange. 

51.  The  usual  mode  of  accepting  a  bill  of  exchange  is  by  writing  Usual  manner 

the  word  "accepted"'  or  "presented"  only,   and  subscribinjr  the  o*"  8'^''"S  ^«^- 
'  ^  -  '  o  ceptance. 

drawee's  name.     Formerly,  before  the  1  &  2  G.  4,  c.  78,  s.  2  (see  parol  accept- 
Dig.  p.  ii,  tit.  Bills  (Exchange),  a  bill  of  exchange  might  be  ac-  =^"'^^- 
cepted  by  parol  or  by  collateral  writing,  Johnson  v.  CoUings,  1  East, 
98;  Poivell  v.  3Ionnier,  1  Atk.  611 ;  and  as  the  statute  does  not 
extend  to  foreign  bills,  the  law  in  regard  to  them  remains  unaltered, 
see  further  as  to  acceptance,  sect.  98  et  seq. 

52.  By  the  form  of  the  instrument  the  bill  mav  be  absolute,  /.  e.  Variations  in 

h^i '  in  •     ■  -1  tV.    ■.       ,  ,  the  form, 

ere  there  are  no  words  ot  restriction;  and  qualified,  when  the  ac-  ,,    , 

_           '          '■            '  Absolute  ac- 
ceptance has  qualifying  or  restraining  words  annexed  to  it ;  if  qua-  ceptance. 

hfied  with  a  condition,  it  is  termed  a  conditional  acceptance ;  as  "  to  Qualified  ac- 

QPntsnCG 

pav  as  remitted  for,"  Bunbury  v.  Lissett,  2  Stra.  1212:  "to  pay  ^     ,  ■  '  ^ 

■^    •        _  "^  '  '  1    .,     Conditional 

when  in  cash  for  the  cargo  of  the  ship  Thetis,"  Julian  v.  Shohroohe,  acceptances. 
2  Wils.  9;  "to  pay  when  goods  consigned  to  him  tlie  (drawee)  were 
sold,"  Smitli  T.  Abbott,  2  Stra.  1152;  or  "  if  a  house  be  given  up  to 
acceptor  on  a  named  day,"  Sn-an  v.  Cox,  1  Marsh.  176;  so  an  an- 
swer "  that  a  bill  would  not  be  accepted  till  certain  stores  were  sold," 
Pierson  v.  Dunlo}),  2  Cowp.  571.  Whether  an  acceptance  is  con- 
ditional or  absolute  is  a  question  of  law,  Sjrroat  v.  Jlatthens,  1  T. 
R.  182 ;  but  a  mere  yerbal  condition  is  inadmissible  in  evidence  to 
qualify  the  absolute  written  engagement,  even  between  the  oric^inal 
parties,  Iloare  v.  Graham,  3  Campb.  57. 

53.  An  acceptance  may  be  qualified  or  partial,  if  it  engages  to  pay  Partial  accept- 
a  part  only,  IVer/ersIoff'e  v.  Keene,  1  Stra,  214;  or  to  pay  at  a  time 

different  from  that  at  which  the  bill  is  made  payable  by  the  drawer, 
Walker  v.  Attrcood,  11  Mod.  190. 

An  acceptance  may  also  be  qualified  as  to  the  place  of  payment, 
see  infra,  the  next  section. 

15.  Words  "payable  at"  in  an  Acceptance. 

54.  The  legal  operation  of  these  words  in  an  acceptance  was,  before  Operation  of 
the  1  &;  2  G.  4,  c.  78,  a  matter  of  some  discussion,  it  not  being  settled  fomieily. 
whether  the  acceptor  by  using  these  words  incurred  only  a  restricted 
liability,  that  is,  Avas  not  responsible,  unless  the  bill  were  presented 

for  payment  at  the  place  specified,  or  whether  such  acceptance  was 
to  be  deemed  a  general  acceptance,  leaving  the  holder  at  liberty  to 
present  at  the  place  specified,  or  elsewhere  as  he  chose,  Sebag  r. 
Abitliol,  4  M.  &  S.  462;  and  see  prior  cases  ruling  otherwise,  Roice 
V.  Young,  2  B.  &  B.  165;  Callaghan  v.  Aylett,  3  Taunt.  397; 
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Gammon  v.  Schmoll,  5  Taunt.  344.  Br  the  statute  it  is  now  settled, 
that  if  a  bill  be  made  payable  at  a  particular  place,  without  the  words 
"  only  and  not  elsewhere,"  the  acceptance  shall  be  deemed  a  general 
acceptance ;  and  it  has  been  held  to  be  immaterial  whether  the  words 
denoting  the  place  of  payment  be  inserted  by  the  drawer  in  the  body 
of  the  bill,  or  by  the  acceptor  in  ths  acceptance ;  in  either  case  if  the 
words  of  the  statute  be  not  added,  the  acceptance  will  be  general,  so 
as  to  charge  the  acceptor,  Selhy  v.  Eden,  3  Bing.  611 ;  S.  C.  11 
Moore,  511 ;  recognized  in  Fayle  v.  Bird,  6  B.  &  C.  531  j  S.  C.  9 
D.  &  R.  639. 


Indorsement  in 
blank. 


in  full. 


Effect  of  omit- 
ting the  words 
"  or  order." 


Where  to  be 
written. 

Misspelling. 


Conditional 
indorsement. 


Indorsement  for 
part. 


Restrictive  in- 
dorsements. 


16.  T/ie  Indorsement. 

55.  An  indorsement  may  be  in  blank,  that  is,  by  the  mere  signa- 
ture of  the  party  transferring,  without  any  other  words,  the  effect  of 
which  is  to  make  the  bill  payable  to  bearer.  Peacock  v,  Rliodes,  2 
Dougl.  633 ;  or  it  may  be  in  full,  or  a  special  indorsement,  which, 
besides  the  signature,  expresses  in  whose  favour  the  indorsement  is 
made,  as  "  pay  A.  B.  or  order;"  but  the  omission  of  the  words  "  or 
order"  in  an  indorsement  is  not  material,  for  the  indorsee  takes  it 
with  all  its  incidents,  and  among  the  rest  with  its  negotiable  quality, 
if  the  bill  were  originally  made  payable  to  order,  Moore  v.  Manningf 
Com.  311. 

56.  An  indorsement,  as  the  word  imports,  is  a  writing  on  the  back; 
but  it  has  been  held  that  a  writing  on  the  face  of  the  instrument  is  of 
the  same  effect,  i?.  v.  Biggs,  1  Stra.  18 ;  and  a  misspelling  will  not 
necessarily  avoid  an  indorsement,  Leonard  v.  TF/Zson,2C.  &  M.589. 

57.  An  indorsement  may  be  conditional  in  this  form,  "  pay  the 
within  simi  to  A.  B.,  or  order,  upon  my  name  appearing  in  the  Ga- 
zette as  ensign  in  any  regiment  of  the  line  between  the  1st  and  64th, 
if  within  two  months  from  this  date;"  and  it  has  been  held,  that 
upon  such  an  indorsement  neither  A.  B,  nor  his  indorsees  can  acquire 
any  right  to  the  money,  unless  the  event  specified  has  occurred,  Ro- 
bertson V.  Kensington,  4  Taunt.  30. 

58.  A  bill  cannot  be  indorsed  as  to  part  only  of  the  sum  due,  so  as 
to  subject  the  acceptor  to  two  actions  without  his  consent,  Hawlnns 
V.  Cardy,  1  Lord  Raym.  360. 

59.  An  indorsement  may  be  restrictive,  so  as  to  stop  the  negotia- 
bility, as  "  pay  A.  B.  or  order  for  my  use,"  Sigourney  v.  Lloyd,  8 
B.  &  C.  622 ;  S.  C.  3  Y.  &  J.  220 ;  or  "  the  within  must  be  credited 
to  A.  B.,"  Anchor  v.  Bank  of  England,  2  Dougl.  615;  or  so  as  to 
exempt  the  indorser  from  personal  liability,  as  in  the  case  of  agents, 
as  "  pay  to  A.  B.  sans  recours,"  Goupy  v.  Harden,  7  Taunt.  160 ; 
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and  it  seems  that  a  vei'l)al  ao-reement  between  the  parties  will  have        Bi/Js  of 

...  .  -,  Exchange. 

the  effect  of  a  restrictive  or  qualified  indorsement,  Pi  he  v.  Street, 

Mood.  &  Malk.  226 ;  see  further  as  to  transfer  by  indorsement,  2}ost, 
sect.  80  et  sea. 

III.  Stamp. 

60.  As  to  the  stamp,  which  is  one  of  the  requisites  to  the  validity  Stamp  one  of 
of  the  instrument,  it  is  proper  to  consider,  1st,  The  effect  of  not  duly  ^\i\\^ 
stamping ;  2d,  What  instruments  are  within  the  Stamp  Acts ;  :3d, 

What  deemed  foi-eign  bills  within  the  Stamp  Acts :  4th,  Alteration 
of  bills  of  exchange ;  5th,  Amount  of  the  stamp. 

1.  Effect  of  not  duly  stamping  a  Bill  of  Exchange. 

61.  A  bill  not  duly  stamped  is  not  available  in  evidence  in  courts  Bill  not  avail- 
either  of  law  or  equity ;  therefore  a  bill  of  exchange  written  on  a 

wrong  stamp  is  no  payment,  Wilson  v.  Vysar,  4  Taunt.  288 ;  and 
although  the  plaintiff  had  been  guilty  of  laches,  by  neglecting  to  pre- 
sent the  bill  in  time,  yet  the  defendant  was  not  discharged,  ib. ;  so 
the  indorser  of  a  bill  drawn  on  an  insufficient  stamp  is  not  discharged 
from  the  debt  by  the  neglect  of  the  indorsee  to  give  him  notice  of 
dishonour,  Cundry  v.  Marriott,  1  B.  &  Ad.  696;  and  the  amount 
is  not  provable  under  a  fiat  in  bankruptcy,  Ex  2^arte  Planners,  Rose, 
;  so  it  cannot  be  read  to  the  jury  as  evidence  of  the  contract,  Jar- 
dine  V.  Payne,  1  B.  &  Ad.  663;  overruling  Bishop  v.  Chamhre,  1 
Dans.  &  Lloyd,  83 ;  but  it  may  be  looked  at  for  a  collateral  purpose,  ZMay  be  looked 
Gregory  v.  Eraser,  3  Campb.  454;  see  also  Reed  v.  Deere,  7  B.  &  ''*'  ''^^"• 
C.  261 ;  Sweeting  v.  Hcdse,  9  B.  &  C.  365 ;  and  it  is  no  defence,  on 
a  prosecution  for  forgery,  that  the  instrument  was  not  duly  stamped, 
R.  V.  Hawkswood,  Bayl.  63. 


2.  What  Instruments  rcithin  the  Stamp  Acts. 

62.  A  letter  from  B.  requesting  A,  to  pay  C.  the  balance  due  to  Not  a  letter  con- 
taining : 
request. 


him  B.,  and  that  C.'s  receipt  should  be  a  sufficient  discharge,  is  not  ^^'°'""  ^  "^^'*^ 


a  bill  of  exchange  requiring  a  stamp  as  such,  under  the  55  G.  3,  c. 
184,  Cron-foot  v.  Gurney,  9  Bing.  372;  S.  C.  2  M.  &  P.  473;  so 
an  instrument  in  this  form,  "  I  hereby  authorize  A.  B.  to  sell  the 
bricks  landed  out  of  the  Hope,  and  thereout  to  pay  CD.  the  re- 
mainder of  his  freight,  £,  signed  W.  J."  is  a  mere  authority,  and 
does  not  require  to  be  stamped  as  an  order  for  the  payment  of  money, 
Humphreys  v.  Briant,  4  C.  &  P.  157 ;  or  in  these  words,  "  We  now  Nor  words 
authorize  you  to  pay  Messrs.  (having  revoked  the  former  amhonty, 

order  in  their  favour)  after  you  have  paid  yourselves  the  balance  we 
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^—^ —  tlie  remainder  of  the  proceeds,  provided  the  same  shall  not  exceed 

£         ,"  Hutchinson  v.  Heyicorth,  9  Ad.  &  Ell.  375;  S.  C.  1  P.  & 
D.  266. 

3.  What  deemed  foreign  Bills  within  the  Stamp  Acts. 

Bills  drawn  iii         63.  Bills  made  in  a  foi-eign  independent  state  or  at  sea  do  not  re- 
Ireland  or  •  -n      T  1  f    1  1  1 
Jamaica.             fpiire  an  iinglisli  stamp,  nor  a  stamp  oi  the  country  where  made, 

James  V.  Cathenvood,3  D.  &  R.  190;  and  Ireland  is  for  this  pur- 
pose deemed  a  foreign  state,  Snaifh  y.  Minfjay,  1  M.  &  S.  87 ;  so 
What  inland       Jamaica,  CniclileyM.  Mann,  5  Taunt,  529;  S.  C.  1  Marsh.  29;  and 
bills  within  the    to  constitute  a  bill  "an  inland  bill,"  it  must  be  drawn  or  dated  at  and 

net.  ' 

from  some  place  in  the  kingdom  of  England,  or  the  town  of  Ber- 
wick-upon-Tweed, Mahnney  v.  Astlin,  2  B.  &  Ad.  478 ;  so  though 
the  bill  be  accepted  abroad,  Amner  v.  Clarh,  2  C.  M.  &  R.  468 ;  so 
though  dated  in  some  foreign  place,  Jordaine  v.  Lashhrooke,  7  T. 
R.  601. 
Bills  drawn  in  64.  Bills  drawn  in  but  payable  out  of  Great  Britain  are  subject  to 
o"Gr'eatBrUain.  ^  stamp  duty  by  the  55  G.  3,  c.  184;  see  Dig.  p.  ii.  tit.  Bills  (Ex- 
change) ;  yet  a  bill  sketched  out  and  accepted  here,  but  afterwards 
signed  abroad,  has  been  held  to  be  made  abroad,  Doelim  v.  Camp^ 
bell,  Gow,  56. 

4.  Alteration  of  Bills  of  Exchange. 

[nstrument  in         65.  Until  a  bill  is  issued,  any  alteration  may  be  made  therein  with 
•^^"*  the  concurrence  of  the  parties,  without  rendering  a  new  stamp  neces- 

sary ;  as  where  a  bill  is  altered  from  three  to  four  months  before  ac- 
ceptance, Kennedey  v.  Nash,  1  Stark.  452;  so  an  accommodation  bill 
may  be  altered  before  it  has  been  negotiated,  Daws  v.  Richardson,  5 
B.  &  A.  674;  and  where  a  promissory  note  was  sent  back  to  be  al- 
tered into  a  bill  of  exchange,  the  alteration  may  be  considered  as  the 
mere  correction  of  a  mistake,  Webber  v.  Maddochs,  3  Campb.  1. 
Effect  of  issuing  66.  After  a  bill  has  been  issued,  no  material  alteration  can  be  made 
without  a  new  stamp,  Wilson  v.  Justice,  Peake's  Add.  Cas.  96 ;  and 
it  is  rendered  altogether  void  by  such  alteration,  so  that  no  action  can 
be  maintained  upon  it  even  by  an  innocent  indorsee,  Master  v.  Millerf 
4  T.  R.  320.  Tliis  rule,  however,  admits  of  two  exceptions,  first,  as 
to  when  it  is  to  be  deemed  issued,  and  next  as  to  the  nature  of  the 
alteration.  In  one  case  a  bill  has  been  considered  as  not  issued  until 
it  was  in  tlie  hands  of  some  person  intitled  to  treat  it  as  an  available 
security  in  law,  Downes  v.  Richardson,  5  B.  &  A.  674;  S.  C.  1  D.  & 
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R.  332;  but  in  another  case,  an  attempt  to  negotiate  a  bill,  after  ac-        ^'''•''  "J 

11111  11  ■     •        •       y-1  1  Exchange. 

ceptance,  was  held  to  be  the  same  as  actually  negotiatmg  it,  Calvert 

V.  Roberts,  3  Campb.  343;  and  the  exchano;e  of  accommodation  ac-  What  deemed 
'  ^  '  .     .  '^  issue  of  a  bill, 

ceptances  has  been  deemed  a  negotiation  of  those  instruments,  Card- 
well  V.  Martin,  9  East,  190;  S.  C.  nom.  Cardrvell  v.  Mai-tin,  1 
Campb.  79. 
07.  Where  immaterial  alterations  are  made  merely  for  the  purpose  Nature  of  the 

p  .p  .  .       1  ,  ..  rr-i  ••i-  •         alteration  of  a 

01  rectiiymg  mistakes,  and  carrying  into  eiiect  the  original  intention  bill, 
of  the  parties,  they  have  been  allowed  without  a  fresh  stamp,  as  the 
insertion  of  the  words  "  or  order"  in  an  indorsement  of  a  bill,  Ker- 
shaw V.  Cox,  3  Esp.  246 ;  so  altering  the  date  of  a  bill,  which  by 
mistake  had  been  dated  on  a  corresponding  day  of  the  preceding 
month,  instead  of  the  day  when  drawn,  Jacobs  v.  Hart,  6  M.  &  S. 
142;  S.  C.  2  Stark.  45 ;  but  in  such  cases  the  alteration  is  admissible 
only  where  it  is  made  in  consequence  of  a  mistake,  and  contrary  to 
the  original  intention  of  the  parties,  not  where  it  is  made  in  conse- 
quence of  an  afterthought,  Knill  v.  Williams,  10  E.  431 ;  so  on  the 
same  principle,  any  alteration  in  the  date,  sum,  or  time  of  payment, 
or  the  insertion  of  words,  rendering  negotiable  an  instrument  which 
before  was  not  so,  has  been  held  to  be  a  material  alteration,  and  as 
such  making  a  new  instrument  that  required  a  new  stamp.  Bowman 
V.  Nicoll,  1  Esp.  81;  S.  C.  5  T.  R.  537;  Walton  v.  Hastings,  4 
Campb.  223 ;  S.  C.  1  Stark.  215 ;  Outhwaite  v.  Luntley,  4  Campb. 
179. 

5.  Amount  of  Stamp. 

68.  The  amount  of  the  stamp  upon  a  bill  of  exchange,  under  the  In  respeci  of 
statute  55  G.  3.  c.  184,  depends  upon  the  date  upon  the  face  of  the  '''^  '^^'^* 
bill,  not  on  the  time  it  was  actually  drawn ;  and  therefore  the  circum- 
stance of  its  being  post  dated,  and  thereby  made  due  more  than  two 

months  after  it  was  first  drawn,  is  immaterial,  and  does  not  make  a 
larger  stamp  necessary.  Peacock  v.  Murrell,  2  Stark.  558,  recognized 
in  Duck  V.  Braddyll,  M'Clel.  235 ;  see  also  Upstone  v.  Marchanf,  2 
B.  &  C.  10;  S.  C.  nom.  Upston  v.  Marshall,  3  D.  &  R.  198.  The 
terras  "date"  and  "sight"  are  not  synonymous;  in  the  one  case  the 
time  begins  to  run  from  the  date,  in  the  other,  not  until  the  present- 
ment after  sight,  Sturdy  v.  Henderson,  4  B.  &  A.  592. 

69.  The  stamp  duty  is  payable  upon  the  sum  actually  due,  not  In  respect  of 
upon  what  may  become  due  for  the  use  of  the  money,  Pruessing  v. 

Ing,  4  B.  &  A.  204;  see  further.  Dig.  p.  ii.  tit.  Bills  (Exchange); 
p.  iii.  tit.  Stamps. 
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Exthlnie.  IV-    CONSIBERATION. 

Contents  of  the       '^^*  Uiitlei'  tliis  head  may  be  considered — 1.  The  proof  of  the  con- 
subdivision,        sideration ;  2.  The  nature  of  the  consideration ;  3.  The  failure  of  con- 
sideration ;  4.  The  illegality  of  the  consideration. 

1.  Proof  of  Consideration. 
Consideration  71.  A  bill  of  exchange  is  presumed  to  be  made  upon  a  good  con- 
good!""^  ^  ^  sideration,  and  the  defendant  is  not  at  liberty  to  put  the  plaintiff 
on  proof  of  the  consideration  Avhicli  he  gave  for  it,  unless  the  de- 
fendant can  make  out  a  jJrimd  facie  case  against  him  by  shewing 
that  the  bill  was  obtained  by  fraud  or  force,  Collins  v.  Martin,  1  B. 
&  P.  648 ;  Duncan  v.  Scott,  1  Campb.  100 ;  R.  v.  Headfort  (3Iarq.), 
2  Campb.  574,  recognized  in  Heath  v.  Sansom,  2  B.  &  Ad.  291 ;  see 
also  Wells  v.  Masterman,  2  Esp.  731 ;  Shirreff  v.  Wilks,  1  East, 
48;  GUIy.  Culitt,  3  B.  &  C.  466;  and  formerly  it  was  necessary  to 
give  the  plaintiff  notice  to  prove  consideration,  but  the  practice  is 
otherwise  now.  Heath  v.  Sansom,  ub.  sup. 


What  a  gfood 
consideration. 


Effect  of  want 
of  consideration. 

Between  imme- 
diate parties. 

Between  remote 
parties. 


Failure  of  con- 
sideration. 


2.  Nature  of  the  Consideration. 

72.  An  acceptance  given  by  one  man  to  another  is  a  good  con- 
sideration for  a  promise  to  accept  another  bill,  Rose  v.  Sims,  1  B.  & 
Ad.  521 ;  so  a  previous  debt,  due  before  a  bankruptcy,  held  to  be  a 
good  consideration,  Brix  v.  Braham,  1  Bing.  281 ;  S.  C.  8  J.  B. 
Moore,  261 ;  but  an  intention  to  evade  the  legacy  duty  will  not  be  a 
good  consideration,  HolUday  v.  Atkinson,  5  B.  &  C.  501 ;  S.  C. 
8  D.  &  R.  163. 

3.   Want  of  Consideration. 

73.  In  actions  between  immediate  parties,  as  between  the  drawer 
and  payee,  the  want  of  consideration  may  be  gone  into  and  insisted 
on  as  a  defence  to  the  action,  Puget  de  Bras  v.  Forbes,  1  Esp.  117 ; 
but  not  so  as  between  the  drawer  and  indorsee,  because,  as  it  is  said, 
"  this  would  be  enabling  either  of  the  original  parties  to  assist  in  a 
fraud,"  per  Ashurst,  J.,  Lickhai-row  v.  3Iason,  2  T.  R.  71 ;  therefore 
it  is  no  defence  to  an  action  by  an  indorsee  for  value,  that  the  acceptor 
received  no  value,  Collins  v.  Martin,  1  B.  &  P.  651. 

74.  A  consideration  may  be  good  at  the  time  when  the  instrument 
is  drawn,  but  it  may  afterwards  fail ;  and  the  defendant,  in  that  case, 
will  stand  jn  the  same  situation  as  if  there  had  been  a  total  want 
of  consideration  from  the  commencement.  Grew  v.  Bevan,  3  Stark. 
1147 ;  and  if  there  be  a  partial  failure,  there  may,  in  some  cases,  be 
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a  reduction  to  the  extent  of  the  failure,  Bayl.  495,  5th  cd. ;  but  where        Bills  of 

the  extent  of  the  faihire  involves  a  question  of  unliquidated  damages, t.xchunge. 

it  seems  that  the  defendant's  only  remedy  is  by  a  cross  action,  Obbard 
V.  Detham,  Mood.  &  Malk.  483. 

75.  If  a  party,  as  between  himself  and  his  indorser,  take  a  bill  Parties  liable 
upon  a  good  consideration,  he  may  have  his  remedy  against  the  prior  ^^^^^1^^^^. 
parties,  and  it  is  no  defence  to  the  action  that  such  parties  have  re- 
spectively put  their  names  to  the  instrument  without  consideration, 

Smith  V.  Knox,  3  Esp.  47 ;  S.  P.  Charles  v.  Marsden,  1  Taunt.  224 ; 
but  if  the  defendant  received  no  value,  and  the  party  to  whom  he  in- 
dorsed the  instrument  transferred  it  to  the  plaintiff  for  no  value,  the 
latter  cannot  sue  the  defendant  thereon,  Collins  v.  3Iartinf  ub.  sup. 

4.  Illegality  of  Consideration. 

76.  Whenever  a  contract  is  founded  on  an  illegal  consideration,  a  Bill  void  for, 
bill  given  in  respect  of  the  agreement  is  void  between  such  of  the  ^^  '^"* 
parties  to  the  instrument  as  were  concerned  in  the  illegal  bargain, 
Robinson  v.  Bland,  1  Bl.  256 ;  S.  C.  2  Burr.  1077 ;  and  the  illegality 

of  consideration  may  be  shewn  by  parol  evidence,  although  in  other 
cases  parol  evidence  is  inadmissible  to  establish  that  an  instrument 
has  been  made  upon  any  consideration  inconsistent  with  that  which 
is  expressed,  Ridout  v.  Bristoiv,  1  Cr.  &  J.  231,  recognizing  Rawson 
V.  Walker,  1  Stark.  361.  If  the  consideration  be  illegal  by  statute, 
the  instrument  so  taken  will  be  void  in  toto,  although  the  considera- 
tion be  valid  as  to  a  part  of  the  security,  ib. ;  see  also  Scott  v.  Gil- 
more,  3  Taunt.  226,  sed  secus,  as  it  seems  where  several  distinct  bills 
are  taken,  then  some  of  the  bills  shall  be  applied  to  the  good  debt, 
Huhner  v.  Richardson,  cited  Bayl.  Bills,  516,  n.  66,  5th  ed.  As  to 
illegality  of  consideration  under  the  Gaming  Acts,  see  Dig.  p.  iii.  tit. 
Games  ;  under  the  Stock-jobbing  Acts,  p.  iii.  tit.  Stocks  ;  under  the 
Usury  Acts,  p.  iii.  tit.  Usury. 

V.  Transfer  and  Indorsement. 

77.  Bills  of  exchange,  being  choses  in  action,  are,  by  the  rule  of  Bills  assignable 
the  common  law,  not  properly  assignable ;  but  in  favour  of  commerce  ij^^ctiol'.""^" 
they  form  an  exception  to  the  rule,  and  are,  by  the  custom  of  mer- 
chants, assignable  to  a  third  person,  not  a  party  to  the  original  con- 
tract, so  as  to  vest  in  the  assignee  a  right  of  action  in  his  own  name. 

Under  this  head  may  be  considered — 1.  What  instruments  are 
transferable,  and  how ;  2.  Transfer  by  indorsement ;  3.  Transfer  by 
delivery. 

ll2 
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1.  What  Instalments  are  transferable,  and  how. 

78.  Bills  payable  to  order  are  negotiable,  Hill  v.  Lewis,  1  Salk. 
132 ;  so  if  payable  to  bearer,  Grant  v.  Vaughan,  1  Bl,  485 ;  S.  C.  5 
Burr.  1516;  and  where  these  words  are  omitted,  the  bill  is  not  trans- 
ferable, that  is,  not  so  as  to  charge  the  acceptor  or  indorser,  Sill  v. 
Lewis,  uh.  stqj- ',  but  if  a  bill  be  once  indorsed,  and  in  the  indorse- 
ment the  words  "  to  order"  are  omitted,  it  is  nevertheless  good  to 
make  the  indorser  chargeable  to  his  indorsee,  Hill  v.  Lewis,  uh.  sup. 
An  injunction  will  lie  to  restrain  the  negotiation  of  a  bill  void  in  its 
creation,  Lloyd  v.  Gurdon,  2  Swanst.  186. 

79.  Bills  of  exchange  may  be  transferred  two  ways ;  that  is  to  say, 
bills  payable  to  order  may  be  assigned  by  a  writing  on  the  bill,  called 
an  indorsement ;  and  bills  payable  to  bearer,  by  mere  delivery. 


What  compre- 
hended under 
indorsements. 


Indorsement  by 
agents. 


Indorsement  by 
executors  and 
administrators. 


Or  by  partners. 


Indorsement  by 
bankrupt  or  his 
assignees. 

Indorsement  by 
a  married 
ivomaa. 


2.  JBills  transferable  by  Indorsement. 

80.  Under  this  head  may  be  considered — 1st,  By  whom  and  to 
wliom  indorsements  may  be  made ;  2d,  Effect  of  indorsement ;  3d, 
Time  of  indorsement;  4th,  Proof  of  indorsement. 

81.  [1st.  By  whom  and  to  whom  Indorsements  may  be  made.] 
From  the  fact  of  a  confidential  clerk  having  indorsed  bills,  the  jury 
may  infer  a  general  authority  to  indorse,  Prescott  v.  Flynn,  9  Bing. 
19;  S.  C.  2  M.  &  Sc.  18. 

82.  There  is  no  difference  whether  an  indorsement  be  made  by  the 
party  himself  or  his  representative,  Watkin  v.  Maide,  2  J.  &  W.  243  j 
and  where  an  administratrix  indorsed  a  bill,  the  indorsee,  in  an  action 
against  her,  was  not  obliged  to  make  profert  of  the  letters  of  admi- 
nistration, Rawlinson  v.  Stone,  3  Wils.  1.  A  mere  indorsement  by 
one  of  two  executors  to  enable  the  other  to  receive  the  amount  of  the 
bill,  is  not  sufficient  to  charge  him  that  does  not  receive  the  money. 
Honey  v.  Blakeman,  4  Ves.  608. 

If  a  bill  be  drawn  by  two,  "  payable  to  us  or  our  order,"  and  sub- 
scribed by  both,  it  will  have  the  effect  of  making  them  partners, 
though  not  in  partnership,  to  the  extent  that  the  indorsement  by  one 
of  them  will  be  valid,  Carrick  v.  Vickery,  2  Dougl.  653,  n. ;  see  also 
Jones  V.  Radford,  1  Campb.  83,  n. 

83.  In  case  of  bankruptcy,  the  property  in  a  bill  of  exchange  must 
be  transferred  by  the  indorsement  of  the  assignees,  Abel  v.  Sutton,  3 
Esp.  108 ;  see  also  Ramshottom  v.  Lewis,  1  Campb.  280. 

84.  A  bill  indorsed  by  a  feme  covert,  with  consent  of  her  husband, 
is  binding  on  him,  and  will  pass  the  interest  to  the  indorsee,  Prestwick 
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V.  Marshal,  7  Bing.  565;  S.  C.  5  M.  &  P.  513;  S.  C.  4  C.  &  P.         Biih  of 

!-r\  1  p     .1  .  •  o  Exchaiif'e. 

594 ;  see  turther  as  to  parties,  ante,  sect,  8.  !! 


85.  A  bill  of  exchange  may  be  indorsed  ad  infinitum  until  it  is  lodorsement  to 
paid  by  or  discharged  on  behalf  of  the  acceptor,  Callowv.  Lanrence,  rally.    ° 

3  M.  &  S.  95.  But  where  a  bill  is  indorsed  to  another,  and  depo-  To  trustee, 
sited  with  him  as  a  trustee,  he  holds  it  subject  to  the  trust,  and  if  he 
indorse  it  over  in  breach  of  trust,  the  indorsee  acquires  no  right 
thereby,  Evans  v.  Kymer,  1  B.  &  Ad.  528;  and  where  a  bill  was 
lodged  in  a  banker's  hands  to  be  applied  to  a  particular  purpose,  but 
he  became  bankrupt  without  having  so  applied  it,  held  that  the  same 
was  claimable  from  the  assignees,  Ex  parte  Aiken,  2  Madd.  192. 

86.  Where  a  bill  was  indorsed  to  a  party  who  was  dead,  but  of  Indoiseraent  to 
■whose  death  the  indorser  was  ignorant,  the  interest  was  held  to  pass  ^^^^"^°'"' 

to  the  executor,  who  might  sue  for  it  in  his  character  as  such,  3Iurray 
V.  E.  I.  Company,  5  B.  &  A.  216;  see  further  as  to  parties  to  bills, 
ante,  sect.  5,  et  seq. ;  for  a  bare  indorsement,  without  other  words 
purporting  an  assignment,  works  no  change  of  property,  Lucas  v. 
Haynes,  1  Salk.  130;  and  the  holder  cannot  recover  against  the 
acceptor,  Trimhy  v.  Vignier,  1  Bing.  N.  C.  151;  S.  C  4  M.  &  Sc. 
695. 

87.  [2d.  Effect  of  Indorsement.']  A  bill  with  a  blank  for  the  payee's  indorsement  of 
name  is  not  a  legal  instrument  until  filled  up,  R.  v.  Randall,  Bayl.        '°    ^'^  ' 
Bills,  31,  5th  ed. ;  but  it  may  be  filled  up  by  a  hona  fide  holder  with 

his  own  name,  and  it  will  bind  the  drawer,  Crutchley  v.  Clarance,  2 
M.  &  S.  90,  if  he  can  show  that  he  came  regularly  in  possession  of 
it,  Crutchley  \.JMann,  5  Taunt.  529;  S.  C.  2  Marsh.  29;  and  a  bill 
may  be  declared  on  in  that  form,  Ativood  v.  Griffin,  Ry,  &  Mood. 
425 ;  S.  C.  2  C.  &  P.  368.  "  An  indorsement  in  blank  gives  a  joint 
right  of  action  to  as  many  as  agree  to  sue  on  the  bill,"  Ord\.  Portal, 
3  Campb.  239;  and  see  Lorce  v.  Copestake,  3C.  &  P.  300;  JIachell 
V.  Kinnier,  1  Stark.  499. 

88.  Where  an  indorsement  is  in  blank,  the  holder  may  overwrite  Indorsement 
what  he  pleases,  Edie  v.  E.  L  Company,  1  Bl.  297;  2  Burr.  1216;  Sten.Tu'^^.at 
and  where  a  bill  indorsed  in  blank  was  delivered  to  B.,  and  he  over-  manner, 
wrote  "  pay  the  contents  to  C,"  without  subscribing  his  own  name, 

held  that  he  was  not  liable  to  C.  as  indorser,  Vincent  v.  Horlock,  1 
Campb.  442. 

89.  The  transfer  of  a  bill  of  exchange  by  special  indorsement  is  Special  indorse- 
similar  in  efiect  to  the  making  a  new  bill,  the  indorser  being  in  the  ™^°'" 
nature  of  a  new  drawer,  Skinn.  411;  1  Atk.  282;  2  Burr.  674;  3 

East,  482 ;  but  a  special  indorsement  does  not  transfer  the  property 
in  the  bill  until  delivery,  R.  v.  Lamhton,  5  Price,  428;  an  indorser 
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is,  however,  bound  by  his  indorsement,  although  the  bill  is  bad,  JEx 
parte  Clarke,  2  B.  C.  C.  230. 

90.  [3d.  Time  of  the  Indorsement^]  An  indorsement  may  be  made 
even  before  the  bill  itself,  Kussell  v.  Langstaffe,  1  Dougl.  496;  and 
it  may  be  made  even  after  a  bill  is  due ;  but  this  is  a  circumstance 
which  may  reasonably  excite  suspicion,  Broivn  v.  Davies,  3  T.  R. 
801.  "  After  a  bill  is  due,  it  comes  disgraced  to  the  indorsee,  and  it 
is  his  duty  to  make  inquiries  concerning  it.  If  he  takes  it,  though 
he  gives  a  full  consideration  for  it,  he  takes  it  on  the  credit  of  the 
indorser,  and  subject  to  all  the  equities  with  which  it  may  be  incum- 
bered," j^er  Lord  EUenborough,  C.  J.,  Tierson  v.  Franris,  1  Campb. 
19;  but  the  assignee  of  an  overdue  bill  was  held  not  to  be  affected 
by  an  infirmity  in  the  title  of  an  antecedent  paiiy,  where  his  imme- 
diate assignor  might  have  maintained  an  action,  Chabners  y.  Lanion, 
1  Campb.  388. 

91.  If  a  bill  is  paid  and  afterwards  indorsed  before  it  becomes  due, 
it  is  a  valid  instrument  in  the  hands  of  a  iona  fide  indorsee,  Bur- 
hridge  v.  Manners,  3  Campb.  194 ;  but  it  cannot  be  indorsed  or  ne- 
gotiated after  it  has  been  once  paid,  if  it  would  make  parties  liable 
who  would  othei-wise  be  discharged,  Beck  v.  Bohley,  cited  Bayl. 
Bills,  125,  5th  ed. ;  1  H.  Bla.  89,  n. ;  see  also  Bartrum  v.  Caddy,  1 
P.  &  D.  207 ;  S.  C.  9  Ad.  &  EU.  275. 

92.  In  every  action  by  an  indorsee  against  an  acceptor,  it  is  a  good 
defence  that  the  indorsement  was  made  after  an  act  of  bankruptcy  by 
the  indorser,  Pinkerton  v.  Adams,  2  Esp.  611 ;  unless  a  party  ought 
to  have  indorsed  and  omitted  so  to  do,  his  indorsement  in  such  case 
after  bankruptcy  held  to  be  good,  Smith  v.  Pickeriyig,  cited  1  Esp. 
N.  P.  C.  40,  4th  ed. 

93.  [4th.  Proof  of  Indorsement.']  The  acceptance  of  a  bill  admits 
merely  the  drawing,  not  the  indorsement;  therefore  if  a  bill  be  drawn 
and  indorsed  by  procuration,  in  an  action  by  the  indorsee  against  the 
acceptor,  the  indorsement  by  procuration  must  be  proved,  Robinson 
v.  Yarron',  7  Taunt.  455;  S.  C.  1  Moore,  150;  but  in  an  action 
against  the  indorser,  it  is  not  necessaiy  to  prove  any  indorsements 
prior  to  the  defendant's,  Crutchlow  v.  Parry,  2  Campb.  182 ;  so  if 
the  payee  of  a  bill  deliver  it  with  his  name  indorsed  on  it  to  another, 
no  proof  is  required  of  the  handwriting  of  the  indorsement.  Glover 
V.  Thompson,  Ry.  &  Mood.  403. 

94.  In  order  to  derive  a  title  to  a  bill  of  exchange  payable  to  order, 
it  is  necessary  for  the  indorsee  in  an  action  against  the  acceptor  to 
prove  the  handwriting  of  the  payee  or  first  indorser,  Smith  v.  Chester j 
1  T.  R.  654 ;  for  an  indorsement  by  a  person  of  the  same  name  with 
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the  pavee  will  not  confer  a  title,  and  "such  indorsement,"  if  made         Bills  of 

with  the  knowledge  that  he  is  not  the  person  to  whom  the  bill  was  

made  payable,  is  a  forgery,  and  no  title  can  be  derived  through  a 
forgery,  jJer  Ashurst,  C,  Mead  v.  Young,  4  T.  R.  ^Jer  three  justices, 
Kenyon  diss. 

As  to  the  form  of  the  indorsement,  see  ante,  sect.  55 ;  as  to  the 
liability  of  the  indorser,  see  ante,  sect.  20 ;  as  to  notice  to  the  in- 
dorser,  see  post,  sect.  144. 

3.  Bills  transferable  hij  Delivery  ivithoiit  Indorsement. 

95.  Bills  payable  to  bearer,  or  bills  payable  to  order,  if  only  in-  What  bills  pass 
dorsed  in  blank,  pass  by  delivery ;  and  if  an  assignee  take  them, 

without  any  knowledge  of  defect  of  title,  bond  fide  and  for  a  valuable 
consideration,  such  assignee  is  intitled  to  payment,  Boehm  v.  Ster- 
ling, 7  T.  R.  427 ;  sed  secus  if  he  has  notice  of  such  defect,  ib. ;  and 
this  applies  particularly  to  bills  payable  after  sight  or  after  date,  if 
they  are  overdue,  see  ante,  sect.  90 ;  also  post,  as  to  bills  lost  or 
otherwise,  sect.  158. 

96.  If  a  holder  receive  from  a  drawee  a  second  note,  and  get  it  Whatisasuffi- 
discounted  in  order  to  provide  for  the  first,  there  is  a  sufficient  trans-  delivery.  ' 
fer  to  him  of  the  second  bill  to  enable  him  to  retain  the  proceeds, 

Walsh  v.  Tyler,  2  Stark.  288;  so  if  A.  employs  B.  to  get  bills  dis- 
counted for  him,  and  B.,  in  order  to  effect  the  discounting,  indorsed 
them,  held  that  A.'s  estate  must  relieve  B.'s  liability  incurred  by  the 
indorsement.  Ex  2}ar(e  Bobinson,  Buck,  113;  but  the  mere  dis- 
counting a  bill,  without  the  indorsement  of  the  party  who  receives 
the  money,  does  not  give  the  holder  of  the  bill  any  claim  against 
such  party,  Ex  parte  Roberts,  2  Cox,  171. 

97.  If  a  bill  be  payable  to  A.  or  bearer,  and  A.  delivers  it  over  for  A  sale  not  a 
money  received,  this  is  a  sale  of  the  bill,  and  the  seller  does  not  be- 
come a  new  security.  Bank  of  England  v.  Newman,  1  Lord  Raym. 

442 ;  recognized  in  Emly  v.  Lye,  5  East,  7 ;  so  if  a  bill  be  delivered 
without  indorsement,  not  in  payment  of  a  pre-existing  debt,  but  by 
way  of  exchange  for  goods  or  other  bills,  such  a  transaction  is  held 
to  be  a  sale  of  the  bill  by  the  party  transferring  it,  and  a  purchase  of 
the  instrument,  with  all  risks,  by  the  transferee,  Fenn  v.  Sarrison, 
3  T.  R.  759;  therefore  if  the  seller  became  a  bankrupt,  and  the  bill 
was  dishonoured,  held,  that  the  vendee  coidd  not  prove  the  amount 
under  the  commission,  Ex  parte  Shuttleworth,  3  Ves.  368. 

VI.  Acceptance. 

98.  Acceptance  in  its  ordinary  sense  signifies  an  engagement  by  Definition  of  the 
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the  drawee  to  pay  the  bill  when  due,  Clark  v.  Cock,  4  East,  72. 
Under  this  head  may  be  considered — 1,  By  whom  to  be  given ;  2, 
Mode  of  giving ;  3,  Terms  and  extent  of  the  acceptance ;  4,  Effect  of 
an  acceptance  in  evidence ;  5,  Acceptance  supra  protest  for  honour. 
As  to  the  liability  of  the  acceptor,  see  ante,  sect.  23;  as  to  the  form 
of  the  acceptance,  see  ante,  sect.  51 ;  as  to  the  presentment  for  ac- 
ceptance, see  post,  sect.  120,  et  seq. ;  as  to  the  notice  for  non-accept- 
ance, see  2Jost,  sect.  133,  et  seq. 


Not  to  be  given 
hy  feme  covei-t 
or  infant  &c., 
but  by  partners 
or  agents. 


Not  by  persons 
not  parties. 


Acceptance  for 
honour. 

Acceptan.e  by 
persons  not 
partners. 


1.  JBi/  wliom  an  Acceptance  may  be  given,  or  the  contrary. 

99.  An  acceptance  given  by  Q.feme  covert  or  infant  is  absolutely 
void ;  but  an  acceptance  by  one  partner  may  bind  the  firm,  and  so 
an  agent  may  accept  for  his  principal,  if  he  do  it  in  the  proper  form, 
see  further,  ante,  sect.  6,  et  seq.  There  cannot,  however,  be  two  se- 
parate acceptors  to  the  same  bill,  so  as  to  make  them  jointly  respon- 
sible; where  therefore  two  parties  accepted  a  bill,  but  one  of  them 
was  only  a  surety,  it  was  held  that  the  defendant's  undertaking  was 
only  collateral,  and  ought  to  have  been  declared  upon  as  such,  Jack- 
son V.  Hudson,  2  Campb.  4;  and  no  one  can  be  liable  as  acceptor 
except  the  person  to  whom  the  bill  is  addressed,  Polhill  v.  Walter, 
3  B.  &  Ad.  114;  and  therefore  where  a  person,  not  having  authority 
as  an  agent,  accepted  a  bill  for  another,  his  acceptance  was  held  void, 
but  he  was  held  liable  in  damages  to  the  party  damnified,  ib. ;  but 
this  rule  does  not  apply  to  acceptances  supra  protest  for  honour,  ib., 
and  see  further  j)ost,  sect.  109.  Where  a  bill  is  drawn  upon  several 
persons  not  partners,  it  should  be  accepted  by  all,  or  it  may  be  treated 
as  dishonoured,  although  it  will  bind  such  as  do  accept,  Marius,  16. 


2,  Mode  and  Time  of  giving  an  Acceptance. 

Parol  accept-  100.  Before  the  1  &  2  G.  4,  c.  78,  s.  2  [see  Dig.  p.  ii.  tit.  Bills 

ances,    c.  (Exchange)  ],  an  acceptance  of  an  inland  bill  might  be  by  parol, 

Lumley  v.  Palmer,  2  Str.  1000;  S.  C.  7  Mod.  216;  S.  C.  Cas. 
Temp.  Hardw.  74 ;  or  by  collateral  writing,  Porvel  v.  Monnier,  1 
In  writing  under  Atk.  611;  but  by  that  Statute  an  acceptance  must  be  in  writing  on 
c.  78.         "   '   ^^^^  ^^^^  itself;  yet  an  unsigned  acceptance  written  on  the  face  of  a 
bill  is  not  made  invalid  by  the  statute,  and  it  is  a  question  for  thejury 
to  determine  whether  it  was  intended  to  opei-ate  as  an  acceptance, 
Dufour  V.  Oxenden,  1  Mood.  &  Rob.  90 ;  but  in  an  action  against 
the  acceptor,  it  need  not  be  averred  that  the  acceptance  was  in  writ- 
Acceptance  in     ing,  Chalie  v.  Belshan',  6  Bing.  529;  S.  C.  4  M.  &  P.  275.     An 
^^^^^'  acceptance  in  blank  is  sufficient  to  charge  the  acceptor  when  the  bill 

is  afterwards  drawn  in  pursuance  of  his  authority.     The  1  &  2  G.  4, 
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c.  78,  does  not  affect  such  acceptances,  Leslie  v.  Hastings,  1  Mood.         mUs  of 
&  Rob.  119;  see  further  sufra,  sect.  100.  - — ^  '""^^' 


101.  A  mere  acceptance,  without  delivery  to  the  holder,  is  not  suf-  Accep'ance 

withe    ■   '  "' 
veiy. 


ficient  to  make  the  contract  binding,  Cox  v.  Troy,  5  B.  &  A.  474;  ^''^°"'   ^ '" 


S.  C.  1  D.  &  R.  38 ;  therefore  before  a  bill  is  issued,  an  acceptance 
may  be  cancelled  or  revoked,  ib. ;  see  further  ante,  sect.  24. 

102.  The  statute  does  not  extend  to  foreign  bills  of  exchange,  and  Foreign  bills 
Ireland  is  for  this  purpose  to  be  considered  as  a  foreign  country,  even  statute. 
since  the  Union,  Mahoney  v.  Arlin,  2  B.  &  Ad.  478 ;  therefore  the 

old  law  is  still  applicable  to  such  bills ;  accordingly  it  has  been  held  What  amounts 
that  a  promise  to  accept  would  amount  to  an  acceptance,  Pellans  v.  ^^^^^^  ^  ' 
Van  Miej'op,  3  Burr.  1663;  and  detaining  a  bill  that  has  been  pre- 
sented for  acceptance  has  been  deemed  an  acceptance,  Harvey  v. 
Martin,  Bayl.  Bills,  5th  ed.  149 ;  and  this  applies  now  particularly 
to  foreign  bills,  Clarke  v.  Cock,  4  East,  57 ;  Wynne  v.  Raikes,  5 
East,  514;  S.  C.  2  Smith,  98 ;  Mendizabal  v.  Machado,  6  C.  &  P. 
218 ;  but  words  that  were  ambiguous  were  held  not  to  amount  to  an 
acceptance,  as  "  there  is  your  bill,  it  is  all  right,"  Powell  v.  Jones,  1 
Esp.  17 ;  or  "  the  bill  should  have  attention,"  Rees  v.  Warwick,  2 

B.  &  A.  113;  so  the  parol  acceptance  of  a  bill  drawn  at  Gibraltar, 
if  satisfactorily  proved,  is  binding  on  the  acceptor,  Canepa  v.  Lanos, 
2  Knapp,  276. 

103.  Regularly  a  bill  should  be  accepted  before  the  day  on  which  Timeof  accept- 
it  ought  to  be  paid,  yet  an  acceptance  after  that  day- will  bind  the     °' 
drawee,  Jackson  v.  Pigott,  Garth.  459;  Wynne  v.  Raikes,  uh.  suj)., 
recognizing  llutford  v.  Walcot,  1  Lord  Raym.  574;  S.  G.  1  Salk. 

129 ;  so  a  bill  may  be  accepted  before  it  is  drawn  and  indorsed,  and  Before  bill 
it  will  charge  the  acceptor  to  the  extent  warranted  by  the  stamp, 
Slmltz  v.  Astley,  2  Bing.  N.  G.  544;  S.  G.  2  Scott,  815;  S.  G.  7 

C.  &  P.  99. 

3.  Terms  and  Extent  of  an  Acceptance. 

104.  An  acceptance  may  be  either  absolute  or  qualified,  see  ante.  Absolute  or 
sect.  52.     It  is  qualified  when  the  drawee  undertakes  to  pay  the  bill  ^Jj^J^  ^   ^'^'^^^ 
in  any  other  manner  than  according  to  the  tenor  and  effect  thereof; 

if  qualified  with  a  condition,  it  is  called  a  conditional  acceptance,  see 
further  as  to  the  form  ante,  sect.  51 — 54.  The  holder  of  a  bill  may 
insist  on  an  absolute  engagement  from  the  drawee,  and  may  consider 
a  qualified  acceptance  as  a  nullity,  and  protest  for  non-acceptance, 
Sproat  V.  Matthews,  1  T.  R.  182 ;  but  he  is  precluded  from  after- 
wards considering  it  as  an  acceptance,  ib.  If  the  holder  accept  the 
qualified  acceptance,  he  must  give  notice  of  the  nature  of  the  accept- 
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ance  to  the  previous  parties,  or  they  will  be  discharged,  Sehay  v. 
Ahithol,  4  M.  &  S.  466. 

105.  Whether  an  acceptance  be  conditional  or  not  is  a  question  of 
law.  A  mere  verbal  condition  is  inadmissible  in  evidence  to  qualify 
the  absolute  written  engagement  even  between  the  original  parties, 
JSoare  v.  Graham,  3  Campb.  57 ;  but  it  seems  that  an  acceptance 
might  be  rendered  conditional  by  a  contemporaneous  writing,  though 
not  against  a  bond  fide  holder  ignorant  of  the  existence  of  such  writing, 
Bowerhank  v.  3Ionteiro,  8  Taunt.  846 ;  but  see  1  &  2  G.  4,  c.  78,  s. 
Condition  to  be  2;  Dig.  p.  ii.  tit.  BiLLS  (Exchange).  A  conditional  acceptance 
becomes  available  on  the  performance  of  the  condition,  but  not  before, 
Pierso7i  v.  Dunlop,  2  Cowp.  571 ;  S.  P.  Miln  v.  Prest,  4  Campb. 
393;  S.  C.  Holt,  N.  P.  C.  180. 


performed. 


What  accept- 
ance admits. 


Evidence  that 
effects  are  ia 
acceptor's 
hands,  when. 


Proof  of  accept- 
ance. 


4.  Effect  of  an  Acceptance  in  Evidence. 

106.  By  acceptance  the  drawee  admits  the  handwriting  of  the 
drawer,  so  that  in  an  action  against  him  it  is  not  necessary  to  prove 
the  handwriting,  Wilkinson  v.  Lutrvidge,  1  Stra.  648 ;  but  it  seems 
not  to  be  so  conclusive  as  to  prevent  him  from  shewing  the  contrary, 
Smith  V.  Sear,  N.  P.  C.  270;  so  the  handwriting,  however,  of  the 
first  indorser  must  be  proved,  for  the  acceptor  is  not  supposed  to  look 
further  than  the  handwriting  of  the  drawer.  Smith  v.  Chester,  1  T. 
R.  654 ;  and  an  acceptance  of  a  bill  drawn  by  procuration  is  an  ad- 
mission of  the  agent's  authority  to  draw,  but  not  of  his  authority  to 
indorse,  Mobinson  v.  Yarrow,  7  Taunt.  455 ;  S.  C.  J.  B.  Moore, 
150 ;  but  where  the  drawer  is  a  fictitious  person,  the  acceptor's  un- 
dertaking is  that  he  will  pay  to  the  order  of  the  person  who  signed 
as  drawer.  Cooper  v.  3Ieyer,  10  B.  &  C.  468. 

107.  Acceptance  is  prima  facie  evidence  that  acceptor  has  efiects 
of  drawer's  in  his  hands,  Vere  v.  Lewis,  3  T.  R.  182 ;  and  is  an 
undertaking  by  him  to  pay  the  bill,  Parminter  v.  Symons,  1  Wils. 
185;  S.  C.  in  error,  2  B.  P.  C.  43;  sec  further  ante,  as  to  the  con- 
sideration, sect.  70,  et  seq. 

108.  In  an  action  by  a  payee  or  indorsee  against  the  acceptor,  the 
plaintifi"  must  prove  the  handwriting  of  the  person  whose  name  ap- 
pears as  the  acceptor,  Memot  v.  Bates,  Bull.  N.  P.  171  b ;  Nelson  v. 
Whittall,  1  B.  &  A.  19;  but  proof  of  acceptance  by  one  partner  of  a 
bill  drawn  upon  a  firm  is  sufficient  to  bind  the  firm,  Porthouse  v. 
Parker,  1  Campb.  82 ;  yet  in  an  action  by  an  indorsee  against  a 
drawer,  proof  that  the  bill  purported  to  have  been  accepted  when 
indorsed  to  plaintiff"  does  not  render  it  unnecessary  to  prove  an  actual 
acceptance,  Smith  v.  Bellamy,  2  Stark.  22,  n. ;  and  when  made  payable 
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by  acceptor  at  a  particular  place  not  his  residence,  proof  of  present-        Bills  of 
ment  at  the  place  is  not  sufficient  Avithout  proof  of  the  acceptor's  ±-^ — 


handwriting,  Hott  v.  Squire,  Ry.  &  Mood.  282 ;  see  also  Sedgwick 
V.  Jage?',  5  C.  &  P.  199;  Warren  v.  Anderson,  8  Scott,  384;  or 
that  it  was  accepted  by  his  authority,  Goldstone  v.  Tovey,  6  Bing. 
N.  C.  98 ;  S.  C.  8  Scott,  394.  Where  an  acceptor  had  once  acknow- 
ledged the  acceptance  to  be  his  handwriting,  and  the  plaintiff  had 
thereby  been  induced  to  take  the  bill ;  held,  that  he  could  not  set  up 
as  a  defence  that  the  acceptance  was  a  forgery,  Leach  v.  Buchanan, 
4  Esp.  N.  P.  C. 

5.  Acceptance  supra  Protest  for  Honour. 

109.  When  a  drawee  either  cannot  or  will  not  accept,  any  person  Definition, 
may,  to  save  the  credit  of  the  drawer  or  other  party,  accept  the  bill 

for  the  honour  of  such  party ;  and  this  he  does  by  subscribing  "  Ac- 
cepted supra  protest  in  honour  of  A.  B.  &c."  or  as  is  more  usual 
"  Accepts  S.  P."  Such  a  bill  is  called  an  "  acceptance  supra  pro- 
test," because  a  protest  should  be  made  previous  to  either  acceptance 
or  payment  for  honour,  Vandemall  v.  Tyrrell,  1  M.  &  M.  87 ;  Bayl. 
Bills,  180,  5th  ed.  The  name  of  the  party,  in  whose  favour  such 
acceptance  is  made,  is  usually  mentioned ;  but  if  it  be  not,  it  is  con- 
sidered to  be  made  for  the  honour  of  the  drawer,  Beawes,  39. 

110.  Any  person  may  accept  a  bill  supra  j)rotest,  even  the  drawee  Who  may 
himself,  although  he  may  refuse  to  accept  it  generally,  Beawes,  33 ;  honour."'^ 
and  the  same  bill  may,  contrary  to  the  general  rule,  see  supra,  sect. 

99,  be  accepted  by  more  than  one  person,  as  where  a  bill  has  been 
accepted  by  one  person  for  the  honour  of  one  party,  it  may  be  accepted 
by  another  person  for  the  honour  of  another,  Beawes,  42 ;  Jackson 
V.  Hudson,  2  Campb.  447. 

111.  An  acceptance  for  honour  enures  to  the  benefit  of  all  the  parties  Effect  of  accept- 
subseqiient  to  him  for  whose  honour  it  was  made,  Beawes,  33 ;  Marius, 

21 ;  Bayl.  Bills,  176,  5th  ed. ;  it  is  however  but  a  conditional  under- 
taking to  pay  if  the  drawee  do  not,  Hoare  v.  Cazenove,  16  East,  391 ; 
in  order  therefore  to  complete  the  liability  of  the  acceptor  for  honour,  Liability  of 
the  bill  must  be  presented  for  payment  when  it  falls  due,  notwith-  honmir."^ 
standing  the  former  refusal  of  the  drawee,  who  may  possibly  in  the 
mean  time  have  received  assets,  Williams  v.  Germaine,  7  B.  &  C. 
477 ;  and  it  was  held  necessary  that  presentment  to  the  drawee  for  Presentment 
payment  ought  to  be  averred  in  the  declaration,  ib. ;  and  where  the 
acceptance  was  special,  as  thus,  "  Accepted  by  B.  in  honour  of  the 
payee,  if  regularly  protested  and  refused  when  due,"  it  was  held 
absolutely  necessary,  before  any  claims  could  be  made  upon  the 
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acceptor  for  honour,  to  present  the  bill  to  the  drawee  at  the  place 
where  he  had  a  domicile,  3IitcheU  r.  Baring,  10  B.  &  C.  4  ;  S.  C.    I 
1  Mood.  &  Malk.  381.  As  to  the  time  when  bills  accepted  for  honour 
should  be  presented  to  the  acceptor  for  honour,  &c.,  see  6  &  7  W.  4, 
c.  58;  Dig.  p.  iii.  tit.  Bills  (Exchange). 

112.  The  acceptor  for  honour  has  his  remedy  for  any  damages 
incurred  by  his  acceptance,  not  only  against  the  party  for  whose 
honour  the  acceptance  is  made,  but  also  all  parties  antecedent  to  him, 
whom  that  party  might  have  sued,  Beawes,  47 ;  but  where  a  bill  ha- 
been  protested  for  better  security,  and  both  the  drawer  and  the  ac- 
ceptor become  bankrupt,  the  acceptor  for  honour  of  the  drawer  must 
first  resort  to  the  drawer's  estate,  Ex  parte  Wackerbath,  5  Yes.  574 ; 
and  where  a  bill  has  been  accepted  for  the  accommodation  of  the 
drawer,  a  person  taking  up  a  bill  for  the  honour  of  the  drawer  has  no 
right  against  the  acceptor,  who  had  no  effects  of  the  di-awer's  in  his 
hands,  Ex  parte  Lambert,  13  Yes.  179. 


VII.  Payment. 

113.  Under  this  head  may  be  considered,  1.  To  whom  payment 
ought  to  be  made ;  2.  When  to  be  made ;  3.  Mode  of  payment ;  4. 
What  amounts  to  payment.  As  to  presentment  for  payment,  see 
infra,  sect.  125  et  seq. ;  as  to  notice  for  non-payment,  see  post,  sect. 
133;  as  to  pi-otest  for  non-payment,  see  post,  sect.  148  et  seq. ;  as  to 
enforcing  and  resisting  payment,  see  post,  sect.  158 ;  as  to  the  place 
where  made  payable,  see  ante,  sect.  40. 

1.  To  nhoin  Payment  should  be  made. 

114.  Payment  must  be  made  to  the  holder  or  real  owner  of  the  bill, 
otherwise  it  is  no  discharge  to  the  acceptor ;  therefore  where  A.  drew 
a  bill  on  defendant,  which  the  latter  accepted,  and  A.  then  indorsed 
it  to  the  plaintiffs,  his  bankers,  the  bill,  on  being  presented  for  pay- 
ment, was  dishonoured,  but  was  afterwards  paid  by  the  defendant  to 
A. ;  yet  not  being  delivered  up  by  the  plaintiff,  they  brought  an  action 
on  the  bill  against  the  defendant,  the  acceptor :  held,  that  the  pay- 
ment to  A.  would  not  of  itself  have  discharged  the  defendant,  the 
plaintiffs  having  been  at  that  time  the  holders,  had  not  the  plaintifft 
themselves,  in  their  accounts  with  the  parties,  treated  the  bill  as 
having  been  paid.  Field  v.  Carr,  5  Bing.  13;  S.  C.  2  M.  &  P.  4^ 
If  the  holder  be  dead,  pajTnent  should  be  made  to  his  personal  repre- 
sentative, even  under  a  forged  j^robate,  before  it  is  repealed,  Allen  v. 
Dundas,  3  T.  R.  125;  and  bond  fide  payments  by  a  bankrupt  before 
fiat  will  be  protected  by  the  Bankrupt  Acts,  notwithstanding  a  prior 
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act  of  bankruptcy,  if  the  payee  had  no  notice  thereof,  see  Dig.  p.  ii.         Bills  of 

T-,  '         ...      .      T  li,ic.'nan"e, 

tit.  Bankrupt;  p.  lu.  tit.  Insolvency.  — — 

115.  If  a  bill  be  lost  or  stolen,  payment  to  the  finder  or  thief  will  To  the  wrong- 
be  a  discharge  to  the  acceptor,  if  the  payment  be  made  in  the  usual 

course  of  business,  and  not  under  suspicious  circumstances.  Gill  v. 
Cuhitt,  3  B.  &  C.  466 ;  S.  C.  5  D.  &  R.  324,  overruling  Larvson  v. 
West,  4  Esp.  56;  the  question  of  mala  fides  is  for  the  consideration 
of  the  jury.  Peacock  v.  JRhodes,  2  Dougl.  636;  see  further,  as  to  the 
payee,  ante,  sect.  36. 

2.  Time  n-hen  Payment  is  to  be  made. 

116.  A  bill,  whether  inland  or  foreign,  ought  to  be  paid  on  demand  Payment  on 
made  M'ithin  business  hours  on  the  day  it  falls  due,  otherwise  the 

holder  is  intitled  to  treat  it  instantly  as  dishonoured,  Burhridge  v. 
Manners,  3  Campb.  193 ;  but  if  payment  be  made  within  the  day,  it 
will  be  sufficient,  and  the  notice  of  dishonour,  if  given,  becomes  of  no 
avail.  Hartley  v.  Case,  1  C.  &  P.  556.  A  plea  of  tender  after  the 
day  of  payment  is  insufficient,  Hume  v.  Petloe,  8  East,  168 ;  sed  secns 
as  to  the  drawer  or  indorser.  Walker  v.  Barnes,  5  Taunt.  240;  S.  C. 
1  Marsh.  36.  A  payment  after  action  brought  will  not  prevent  the 
holder  from  proceeding  for  his  costs,  Toms  v.  Pon'ell,  6  Esp.  40 ; 
S.  C.  7  East,  536. 

117.  Payment  of  a  bill  before  it  is  due  does  not  extinguish  the  Payraent  before 
debt ;  and  if  afterwards  indorsed  over,  it  is  a  valid  security  in  the 

hands  of  a  bond  fide  indorsee,  Burbridge  v.  Planners,  ub.  sup. 

3.  3Iode  of  Payment. 

118.  It  seems  to  be  now  settled  (though  at  one  time  doubted)  that  Part  payment. 
part  payment  by  a  drawer  will  discharge  the  acceptor  |?ro  tanto,  Bacon 

V.  Searles,  1  H.  Bl.  88,  overruling  Johnson  v.  Kennion,  2  Wils.262; 
and  where  the  drawer  pays  the  whole,  the  acceptor  is  discharged,  ib. 
Indorsements  on  bills  of  part  payments  by  the  holder  are  now,  under 
9  Geo.  4,  c.  14,  s.  3,  not  evidence  for  him  in  answer  to  the  Statute 
of  Limitations,  see  Dig.  p.  iii.  tit.  Limitations. 

4.  What  amounts  to  a  Payment. 

119.  Credit  given  to  the  holder  of  a  bill  by  a  party  ultimately  Hable,  What  amounts 
is  tantamount  to  payment,  Atkins  v.  Omen,  4  Nev.  &  Man.  123 ;  and   °  P^^ 

it  seems  that  a  banker  will  not  be  considered  guilty  of  negligence  in 
giving  up  bills  of  exchange  to  the  acceptor  upon  receiving  a  check 
upon  a  banker  for  the  amount,  although  it  turn  out  that  such  check 
is  dishonoured,  Russell  v.  Hankey,  6  T.  R.  12 ;  but  the  drawer  or 
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indorscr  in  such  a  case  would  be  discharged,  Po/vell  v.  Roche,  6  Esp. 
76.  The  party  paying  a  bill  has  a  right  to  insist  on  its  being  deli- 
vered up  to  him,  Haiisard  v.  Robinson,  7  B.  &  C.  90;  S.  C.  9  D.  k 
R.  860. 

There  may  be  a  payment  supra  protest  for  honour  as  -well  as  an 
acceptance,  (see  ante,  sect.  109 — 112,)  and  the  person  so  payin-i 
becomes,  as  indorsee  of  the  bill,  intitled  to  all  remedies  against  those 
whose  names  are  on  it,  Mertens  v.  Winnlmjton,  1  Esp.  112. 

VIII.  Presentment. 

120. •  Presentments  are  of  two  kinds;  namely,  1.  Presentment  for 
acceptance;  2.  Presentment  for  payment.  As  to  notice  of  non- 
acceptance  or  non-payment,  see  post,  sect.  133  et  seq. 

1.  Presentment  for  Acceptance. 

121.  When  a  bill  is  drawn  payable  within  a  certain  time  after  sight, 
it  must  be  presented  to  the  drawee  for  acceptance,  in  order  to  fix  the 
time  when  it  is  to  be  paid ;  but  in  other  cases  it  is  not  necessary, 
though  advisable,  to  procure  an  acceptance,  as  it  facilitates  the  nego- 
tiating the  instrument ;  and  where  it  is  expressly  directed  by  the 
draAver,  it  is  said  that  the  holder  is  bound  to  present  the  bill  for 
acceptance  as  soon  as  possible,  Marius,  46. 

There  is  no  fixed  time  for  presenting  bills  drawn  payable  after 
sight ;  but  due  diligence  must  be  used  so  that  the  bill  be  presented 
within  reasonable  time,  Muilman  v.  D'Egidno,  2  H.  Bl.  565 ;  whe- 
ther due  diligence  has  been  used  is  a  question  of  law,  but  dependent 
upon  facts,  ib.  In  Hine  v.  Allely,  4  B.  &  Ad.  624;  S.  C.  1  Nev. 
&  Man.  433,  recognized  in  JBucton  v.  Jones,  1  iNIan.  &  Gr.  83,  the 
holder  went  to  the  place  where  the  bill  was  addressed,  and  found 
the  house  shut  up, — held,  that  this  was  a  sufficient  presentment. 
What  is  a  reasonable  time  is  a  question  for  a  jury  in  the  case  of 
a  foreign  as  well  as  an  inland  bill,  Mellish  v.  Rawdon,  9  Bing.  416  j 
S.  C.  2  M.  &  Sc.  570.  So  the  holder  of  an  inland  bill  payable  after 
sight  is  not  bound  to  present  it  instantly  for  acceptance ;  he  may  first 
put  it  into  circulation,  Fry  v.  Hill,  7  Taunt.  397.  A  delay  to  pre- 
sent until  the  fourth  day  a  bill  in  London  within  twenty  miles  thereof 
is  not  unreasonable,  ib. ;  see  also  Slmte  v.  Robins,  3  C.  &  P.  80j 
S.  C.  Mood.  &  Malk.  133. 

122.  Presentment  for  acceptance  should  be  made  to  the  drawee 
himself  or  his  authorized  agent,  and  the  demand  should  be  clearly 
and  unequivocally  made  ;  if  made  therefore  upon  one  not  known  to 
be  the  drawee,  it  is  not  sufficient.  Check  v.  Roper,  5  Esp.  175. 
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123.  The  bill  ought  to  be  left  with  the  drawee  for  twenty-four        Bills  of 
hours,  or  until  the  next  day  if  he  require  it,  Bellasis  v.  Hester, AJ — 

1  Ld.  Ravm.  281 ;  but  if  more  than  twenty-four  hours  are  given,  ^^l"  ^o  ^^  'e*"' 

'  .  v/Mi  drawee. 

the  holder  ought  to  give  notice  to  the  antecedent  parties;,  Ingram  v. 
Forster,  2  Smith,  242.     If,  while  a  bill  remains  with  the  drawee,  it  Liability  of  par- 
be  lost  through  his  carelessness,  he  will  be  responsible ;  but  if  the  ^'^cidenuo  bill 
party  presenting  it,  by  letting  the  private  marks  be  known,  enables 
another  fraudulently  to  get  possession  of  it,  trover  will  not  lie  against 
the  drawee,  Morrison  v.  Buchanan,  6  C.  &  P.  18. 

124.  The  neglect  to  present  a  bill  for  acceptance  in  due  time  and  Consequence  of 
in  a  proper  manner,  when  presentment  is  necessary,  will  discharge  ggnt^for  acceni- 
the  di-awer  and  indorser  from  liability  on  the  bill.  Cheek  v.  Roper,  ^nce. 

ub.  sup. ;  but  where  a  bill  is  given  in  payment  of  goods  sold,  which, 

upon  presentment,  is  refused  acceptance,  the  holder  is  not  obliged  to 

present  it  again,  SichUng  v,  Harcley,  7  Taunt.  312 ;  S.C.I  J.  B. 

Moore,  61. 

2.  Presentment  for  Payment. 

125.  The  matters  connected  with  presentment  for  payment,  and  on  Division  of  the 
which  the  principal  questions  have  arisen,  are,  1.  The  person  to  whom  *"  ■'^^  ' 

to  be  made ;  2.  The  time  when  to  be  made ;  3.  The  place  where  to  be 
made ;  4,  Mode  of  making  presentment ;  5.  Consequence  of  neglect 
to  make.     As  to  notice,  see  post,  sect.  133  et  seq. 

126.  [1st.  The  Person  to  whom  to  he  made.] — As  a  rule,  present-  To  whom  to  be 
ment  ought  to  be  made  to  the  drawee ;  but  if  a  bill  be  made  payable 

at  a  banker's,  a  presentment  there  is  sufficient,  Bhhop  v.  Chitty, 

2  Stra.  1195 ;  so  presentment  to  the  banker's  clerk  at  the  clearing- 
house is  sufficient,  Reynolds  v.  Chettle,  2Campb.  596;  S.  P.  Robson  \ 
V.  Bennett,  2  Taunt.  388  j  and  if  the  party  be  dead,  it  must  be  made 

to  his  personal  representative,  Molloy,  bk.  ii.  c.  10,  s.  34 ;  so  if  a 
drawee  goes  abroad,  leaving  an  agent  with  power  to  accept  bills, 
a  bill  so  accepted,  must,  when  due,  be  presented  to  the  agent  for  pay- 
ment, Phillips  V.  Astling,  2  Taunt.  206. 

127.  [2nd.  Time  when  to  he  made.] — A  bill  need  not  be  presented  To  be  made  on 
on  the  very  day  when  it  becomes  due,  in  order  to  charge  the  acceptor,  V^   ^^  ^V^" 
if  presentment  be  made  a  few  days  after,  it  is  sufficient,  Rhodes  v.  days  after. 
Gent,  5  B.  tSc  A.  244;  but  a  bill  purporting  to  be  payable  within 

a  certain  limited  time,  is  not  payable  until  three  days  after,  which  are 

called  days  of  grace,  Beawes,  253 ;  unless  such  a  day  was  a  Sunday  or  Days  of  grace. 

hohday ;  and  in  that  case,  by  the  39  &  40  G.  3,  c.  42 ;  7  &  8  G.  4,  c.  15,  ^f^ff '''°° 

(see  Dig.  p.  ii.  tit.  Bills  (Exchange,)  )  it  is  payable  on  the  second 

day,  but  otherwise  a  presentment  on  the  second  day  is  a  nullity,  Wiffen 

V.  Roberts,  1  Esp.  261.   And  where  a  bill  is  drawn  at  a  certain  number 
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of  days  after  date  or  sight,  those  days  are  reckoned  exclusively  of  ll- 
day  on  which  it  is  drawn,  but  inclusively  of  the  day  on  which  it  fall- 
due,  BeUasis  v.  Hester,  1  Ld.  Raym.  280;  Leftleij  v.  J/iV/s,  4T.  R. 
170 ;  and  by  the  custom  of  trade,  a  month  is  deemed  to  be  a  calendar 
month,  Cochell  v.  Gray,  3  B.  &  B.  187. 

128.  Presentment  for  payment  should  be  made  Avithin  the  hours 
of  business,  or  at  a  reasonable  hour,  Barclay  v.  Bailey,  2  Campb. 
527;  therefore  six  in  the  evening  is  not  an  unseasonable  hour  to 
apply  at  the  house  of  a  merchant  or  tradesman  for  payment  of  an 
accepted  bill,  Morgan  v.  Davison,  1  Stark.  114;  or  even  eight, 
Barclay  v.  Bailey,  ub.  siq).;  or  at  the  office  of  an  attorney,  Trifjgs 
V.  Newnham,  1  C.  &  P.  631 ;  but  if  presentment  is  to  be  made  at  a 
bankers,  it  must  be  made  within  banking  hours,  Parker  v.  Gordon, 
7  East,  385,  recognized  in  Elford  v.  Teed,  1  INI.  &  S.  28,  where  the 
presentment  being  made  at  six  o'clock  was  held  bad,  overruling 
Leftley  v.  Mills,  4  T.  R.  170,  where  the  Court  refused  to  take  notice 
of  banking  hours ;  but  a  presentment  at  a  banking  house  after  banking 
hours  is  sufficient,  if  a  person  be  stationed  at  the  banking  house  and 
return  for  answer  ''  no  order,"  Garnett  v.  Woodcock,  6  M.  &  S.  44 ; 
S.  C.  1  Stark.  475. 

129.  A  bill  on  which  no  time  of  payment  is  specified  is  payable  on 
demand,  and  becomes  due  immediately  on  presentment ;  in  such  case 
the  presentment  must  be  made  within  a  reasonable  time,  Muelman 
v.  D'Eijuino,  ante,  sect.  120. 

130.  [3d.  Place  rchere  Presentment  ought  to  he  made.]  When  no 
particular  place  is  mentioned,  presentment  should  be  made  at  the 
residence  of  the  drawee.  If  it  be  made  at  the  address  of  the  drawee 
as  stated  on  the  bill,  and  the  house  be  closed,  and  inquiry  be  made 
in  vain  in  the  neighbourhood,  held  that  the  bill  is  dishonoured,  Hine 
V.  Alleley  1  Nev.  &  Man.  433.  Where  the  drawer  of  a  bill  makes  it 
payable  at  a  particular  place,  a  presentment  there  is  a  material 
averment,  and  must  be  proved  at  the  trial,  Hodge  v.  Fillip,  3  Campb. 
463 ;  and  the  statute  1  &  2  G.  4,  c.  78,  which  relates  to  acceptances 
only,  has  not  altered  the  liability  of  the  drawer,  Gibb  v.  3Iather,  8 
Bing.  214;  S.  C.  2  C.  &  J.  254.  Where  a  bill  was  made  payable 
by  the  acceptor  at  a  particular  place,  it  was  not  settled  before  the  1 
&  2  G.  4,  c.  78,  whether  presentment  at  the  particular  place  wa^ 
necessary,  see  ante,  sect.  54. 

131.  [4th.  3Iode  of  making  Presentment.']  The  proper  mode  of 
making  a  presentment  of  a  bill  is  to  produce  it  and  actually  demand 
payment,  leaving  the  instrument  and  waiting  for  payment  is  not  suffi- 
cient. Harvard  v.  Bank  of  England,  1  Stra.  550,  and  discbarges 
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other  parties,  GUlard  v.  Wise,  5  B.  &  C.  134;  but  there  need  not  be        Bills  of 
a  personal  demand;  if  payment  be  demanded  at  tlie  acceptor's  usual     _^i^'^'_ 
residence  or  place  of  business,  of  his  wife  or  otlier  agent,  it  is  suffi- 
cient; for  it  is  the  duty  of  an  acceptor,  if  he  is  not  liimsolf  present, 
to  leave  provision  for  the  payment. 

132.  [5th.  Consequence  of  neglect  to  present.]    By  the  omission  of  Discharge  of 

the  liolder  to  present  a  bill  for  pavment  in  due  time  and  in  a  pi-oper  ^^^"^'^^  ^"'l 

.  ^      '        mdorsers. 

manner,  the  drawer  and  prior  indorsevs  are  discharged  from  all  liabi- 
lity upon  the  instrument,  Heylen  v.  Adamson,  2  Burr.  669.     Death  Presentment 

of  the  drawee  or  acceptor  does  not  dispense  with  tiie  necessity  for  "°'  to  be  dis- 
'^  '^  •'  pensed  with, 

presentment ;    if  a  representative  has  been  appointed,  presentment  when. 

should  be  made  to  him  personally,  Marius,  134;  Molloy,  bk.  ii,  c.  10, 
s.  34;  so  the  known  insolvency  or  bankruptcy,  or  absconding,  of  the 
drawee,  will  not  render  presentment  unnecessary,  Esdallex.  Sotverbi/, 
11  E.  117 ;  so,  although  on  the  day  before  a  bill  becomes  due,  the 
holder  is  informed  by  the  drawees  that  they  have  no  effects  in  hand, 
and  on  the  day  of  maturity  learns  from  the  drawer  that  he  will  en- 
deavour to  provide  effects,  and  will  call  upon  him  again,  it  is  still 
necessary  to  present  the  bill  to  the  drawee,  Prideaux  v.  Collier,  2 
Stark.  57 ;  but  there  is  no  occasion  to  present  a  bill  for  payment, 
where  a  right  of  action  has  already  accrued  upon  the  bill,  by  a  re- 
gular presentment  for  acceptance,  a  refusal  or  neglect  to  accept,  and 
due  notice  thereof.  Chit.  Bills,  372,  8th  ed.  citing  Price  v.  Dardell; 
so  where  a  bill  is  seized  under  an  extent,  the  indorsers  ui'e  not  dis- 
charged by  non-presentment,  for  laches  is  not  imputable  to  the  Crown, 
West  on  Extents,  29, 30 ;  hoAvever,  advantage  from  neglect  to  present 
may  be  waived ;  see  further,  infra,  as  to  notice. 

X.  Notice. 

133.  A  bill  may  be  dishonoured  either  l)y  non-acceptance  or  non-  Different  kinds 
payment,  and  in  both  cases  notice  of  dishonour  must  be  given,  as  to  of  "ot'ce. 
which  it  is  necessary  to  consider — 1.  The  form  of  the  notice;  2.  The 

manner  of  giving  the  notice ;  3.  The  time  of  giving  notice ;  4.  The 
pei'son  by  wliom  to  be  given ;  5.  The  person  to  whom  to  be  given ; 
6.  The  consequences  of  neglect  to  give  notice;  7.  Waiver  of  notice. 

1.  Form  of  the  Notice. 

134.  The  notice  need  not  be  in  any  particular  form,  but  the  Ian-  what  notice 
guage  used,  where  a  demand  of  payment  is  made,  must  be  such  as  to  *"^'^'^"J'  °^ 
convey  notice  to  the  party  what  the  bill  is,  and  tiiat  payment  lias  been 

refused  by  the  acceptor ;  where,  therefore,  the  notice  did  not  even 
mform  the  defendant  that  the  bill  had  ever  been  accepted,  it  was 

VOL.  I.  MM 
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held  insufficient,  Hartley  v.  Case,  4  B.  &  C.  339;  S.  C.  6  D.  &  R. 
505 ;  Solarte  v.  Palmer,  7  Bing.  629 ;  S.  C.  5  M.  &  P.  475,  in  error, 
1  Bins;.  N.  C.  194.  A  mistake  in  describing  the  bill  or  parties  thereto 
Avill  render  the  notice  invalid,  if  it  be  such  as  is  likely  to  deceive  or 
mislead,  JBeaucha^nj)  v.  Cash,  1  D.  &  R.  N.  P.  C.  3. 

135.  A  notice  need  not  be  in  writing,  Goldsmith  v.  Bland,  Bailey, 
Bills,  276,  5th  ed. ;  Housego  v.  Co7ime,  2  M.  &  W.  348 ;  a  message 
sent  to  the  party's  counting-house,  if  he  be  a  merchant,  within  the 
usual  hours  of  business,  is  sufficient,  although  no  person  is  in  attend- 
ance. Cross  V.  Smith,  1  M.  &  S.  545 ;  Bancroft  v.  Hall,  1  Holt, 
N.  P.  C.  476;  so  a  message  left  at  the  dwelling-house  of  a  private 
person  is  sufficient,  Housego  v.  Cowne,  2  M.  &  W.  uh.  sup. ;  see  fur- 
ther, infra,  as  to  the  mode  of  giving  notice. 


2.  The  Mode  of  giving  Notice. 

136.  Personal  service  of  a  notice  is  not  necessary,  it  being  sufficient 
if  sent  to  the  counting-house.  Cross  v.  Smith,  ub.  sup. ;  the  usual  and 
safest  mode  of  conveying  notice  is  by  post,  Walter  v.  Haynes,  Ry. 
&  Mood.  149,  recognized  and  distinguished  in  Mann  v.  Moon,  Ry.  & 
Mood.  249 ;  if  there  be  no  post,  then  the  ordinary  conveyance  may 
be  used,  3Iuilman  v.  D'Eguino,  2  H.  Bl.  565 ;  and  the  employment 
of  a  private  agent  will  suffice,  provided  he  actually  give  notice,  or 
take  steps  for  that  purpose,  Bancroft  v.  Hall,  ub.  sup.  As  to  the 
evidence  which  may  be  required  of  notice  having  been  given,  see 
Hetherington  v.  Kemp,  4  Campb.  194 ;  Hawkes  v.  Salter,  4  Bing. 
715;  S.  C.  1  M.  &  P.  750.  In  the  case  of  a  foreign  bill,  it  is  suffi- 
cient to  send  notice  by  the  first  regular  ship,  3Iuilman  v.  D'EguinOf 
ub.  sup. 

3.  Tivie  when  Notice  ought  to  be  given. 

137.  As  a  rule,  notice  must  be  given  within  a  reasonable  time; 
and  although  a  bill  may  not  require  to  be  presented  for  acceptance 
at  all,  as  a  bill  payable  at  a  certain  time  after  date,  yet,  if  it  be  pre- 
sented and  dishonoured,  notice  is  requisite,  as  in  the  case  of  non-pay- 
ment, Moscow  V.  Hardy,  2  Campb.  458.  What  is  a  reasonable  time 
is  a  question  of  law,  depending  on  the  facts  of  each  case,  Darrach  v. 
Savage,  Holt,  113;  S.  C.  1  Show.  155.  Where  parties  live  in  dif- 
ferent places  it  is  sufficient  to  send  off  notice  of  dishonour  the  day 
following  that  on  which  the  party  receives  intelligence  of  the  dis- 
honour, Williams  v.  Smith,  2  B.  &  A.  496;  where  both  the  parties 
live  in  the  same  place,  notice  must  be  given  in  time  to  be  received  in 
the  course  of  the  day  following  the  day  of  dishonour,  Bray  v.  Hadwen, 
5  M.  &  S.  68,  recognizing  Darbishirex.  Parker,  6  East,  3;  it  being 
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laid  down,  "  as  a  rule  of  practice,  that  each  party  in  whose  hands  a        Bills  of 
dislionoured  bill  may  pass  should  have  one  entire  day  for  the  purpose   ^    ^'^  tange. 


of  giving  notice,"  per  Ld.  Ellenborough,  C.  J.,  JBraij  v.  Hadwen, 
ub.  sup. ;  and  Sunday  or  any  holiday  is  not  to  be  reckoned  as  a  day 
for  giving  notice,  Lindo  v.  Unsicorth,  2  Campb.  602 ;  and  a  banker 
with  whom  a  bill  is  deposited  is,  for  the  purpose  of  notice,  to  be  con- 
sidered as  a  distinct  holder,  and  has  a  day  to  give  notice  to  his  cus- 
tomer, Rohson  V.  Bennett,  2  Taunt.  388 ;  but  it  lies  on  the  plaintiff  Burden  of  proof 
to  shew  that  notice  has  been  given  in  due  time.  Law  son  N.Sherwood,  "^^  '^^  plaintiff. 
1  Stark.  314.    A  delay  in  giving  notice  of  dishonour  may  be  excused  Delay,  when 
by  the  holder's  ignorance  of  the  indorser's  residence  or  place  of  busi-  excused, 
ness,  Bateman  v.  Joseph,  12  East,  433 ;  from  his  absconding  or  other- 
wise, Walwyn  v.  St.  Qu'mton,  1  B.  &  P.  652;  Cross  v.  Smith,  5  M. 
&  S.  545;  provided  that  the  holder  can  shew  that  he  has  used  due 
diligence  to  discover  where  the  party  was  to  be  found,  Bateman  v, 
Joseph,  ub.  sup. ;  and  what  is  due  diligence  was  held  to  be  a  question 
for  the  jury,  /&.,  overruling,  as  it  seems,  on  that  point,  Tindal  v. 
Brown,  1  T.  R.  167;  Stimjes  v.  Derrick,  Wightw.  76;  but  to  in- 
stitute the  inquiiy  the  day  after  intelligence  of  the  dishonour  is  suffi- 
cient, Browning  v.  Kinnear,  Gow,  81. 

4.  The  Person  by  whom  Notice  should  be  given. 

138.  Notice  of  dishonour  of  a  bill  can  only  be  given  by  some  party  To  be  given  by 
to  the  instrument,  the  object  of  the  notice  being  to  apprize  the  person  ^^^  ^  ^°  msiru- 
addressed  that  the  bill  has  been  dishonoured,  and  also  to  inform  him 

that  the  holder  looks  to  him  for  payment,  Tindal  v.  Brown,  1  T.  R. 

167 ;  he  need  not  be  an  actual  holder  at  the  time,  provided  that,  as  a  Need  not  be 

party,  he  may  be  intitled  to  call  for  payment.  Chapman  v.  Keane,  3  ^^'"^        ^^' 

Ad,  &  Ell.  193;  but  see  Ex  parte' Barclay,  7  Ves.  597 ;  and  notice 

even  from  the  acceptor  himself  has  been  deemed  sufficient  Masher 

v,  Kieran,  4  Campb.  87 ;  l)ut  a  stranger  is  incompetent  to  give  it, 

Stercart  v.  Kennett,  2  Campb.  177 ;  so  notice  given  by  the  owner  or 

any  other  party  enures  to  the  benefit  of  all  who  stand  between  that 

party  and  the  person  receiving  it,  Wilson  v.  Swabey,  1  Stark.  34 ; 

Bayl.  Bills,  254,  5th  ed. ;  and  notice  may  be  given  by  any  agent, 

who  holds  the  bill,  as  a  banker  or  attorney,  in  his  own  name,  Wood- 

thorpe  V.  Lawes,  2  M.  &  W.  109. 

5.  The  Person  to  whom  Notice  should  be  given. 

139.  As  a  rule,  when  a  bill  is  refused  acceptance  or  payment,  notice  General  rule, 
of  such  refusal  must  be  given  to  any  party  to  whom  the  holder  wishes 

to  have  recourse,  Lafitte  v.  Slatter,  6  Bing,  623;  S.  C.  4  M.  &.  P. 

M  M  2 
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Bills  of       457 ;  but  a  person  who  is  not  a  party  to  a  bill  cannot  complain  of 
Exchange.      -y^ant  of  notice,  unless  he  can  shew  that  he  has  been  prejudiced 
No  notice  to       thereby,  Sirinyard  x.  Borves,  5  M.  &  S.  62;   therefore  the  same 
to  biM°  ^  ^  '  ^    strictness  of  proof  of  notice  is  not  necessary  to  charge  a  guarantee  as 
would  have  been  necessary  to  support  an  action  upon  the  bill  itself, 
Jo  one  of  seve-    War7'higton  V.  Furhor,  8  East,  242.    Where  parties  are  jointly  liable, 
ficient"^^'^^  ^"  '    notice  to  One  is  notice  to  all,  Porthouse  v.  Parker,  1  Campb.  82. 
Notice  to  person       140.  Notice  to  any  person  in  attendance  at  a  counting-house  or 
in  attendance,     pi^ce  of  business  is  sufficient,  Crosse  v.  Smith,  1  M.  &  S.  554;  be- 
cause it  is  the  duty  of  a  merchant  to  have  some  one  there  in  attend- 
ance, ib. ;  and,  therefore,  if  a  counting-house  be  shut  up  and  no  one 
there,  knocking:  and  endeavourino;  to  make  one  hear  is  sufficient 
notice,  Howe  v.  Bones,  16  East,  112 ;  and,  on  the  same  principle, 
notice  to  the  wife  of  a  person,  not  a  merchant,  has  been  deemed 
sufficient,  Hoiisego  v.  Cowne,  uh.  suj). ;  but  notice  to  a  man's  attor- 
ney is  not  sufficient,  Crosse  v.  Smith,  uh.  sup. 
Notice  in  case         141.  Notice  of  a  dishonoured  bill  to  a  bankrupt  as  drawer,  before 
the  choice  of  assignees,  is  good,  though  dishonoured  the  morning 
before  the  meeting ;  the  bankrupt,  until  assignees  are  chosen,  repre- 
senting his  estate,  Ex  j)arte  Moline,  19  Ves.  216 ;  S.C.I  Rose,  303 ; 
therefore  where  the  holder  of  a  bill  did  not  give  notice  of  the  dis- 
honour to  the  dra^ver,  or  leave  it  at  his  house,  nor  attempt  to  give 
notice  to  his  assignees ;  held,  that  the  bill  was  not  proveable  imder 
the  commission  against  the  drawer,  Rhode  v.  Proctor,  4  B.  &  C. 
517. 
Notice  to  drawer      142.  When  a  bill  is  dishonoured,  notice  must  be  given  to  the 
or  other^wt^.^'^   drawer,  if  the  holder  means  to  resort  to  him  for  payment.    A  drawer 
is,  however,  not  discharged  by  the  want  of  notice,  where  the  bill  has 
passed  into  the  hands  of  a  bona  Jide  indorser  for  value,  who  had  no 
knowledge  of  the  dishonour,  Dunn  v.   O'Keefe,  5  M.  &  S.  282. 
There  is  also  another  exception  to  the  rule  that  want  of  notice  dis- 
charges the  drawer,  when  the  latter  has  not  effects  in  the  hands  of 
the  acceptor  at  the  time  when  the  bill  is  drawn,  Bickei'dihe  v.  Boll- 
man,  1  T.  R.  405,  recognized  in  Claridge  v.  Balton,  4  M.  &  S.  226; 
but  if  the  drawer  has  effects  in  the  drawee's  hands  at  the  time  the 
bill  was  drawn,  although  such  effects  were  withdrawn  before  it  be- 
came due,  held,  nevertheless,  that  he  was  intitled  to  notice,  Orr  v. 
Magennis,  7  E.  359 ;  or  at  the  time  when  it  was  presented,  Blackhan 
V.  Doren,  2  Campb.  503 ;  or  if  the  drawer  has  effects  in  the  drawee's 
hands  at  any  time  between  the  drawing  of  the  bill  and  its  becoming 
due,  he  is  intitled  to  notice,  although  he  had  not  any  such  effects  at 
the  time  of  bill  drawn,  Hammond  v.  Bufresne,  3  Campb.  145 ;  S.  P. 
Thachray  v.  Blackett,  ib.  164;  but  want  of  effects  excuses  from  the 
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necessity  of  presenting  for  payment  as  well  as  of  notice  of  dishonour,         BiUs  of 
Terry  v.  Parher,  6  Ad.  &  Ell.  507  j  S.  C.  1  Nev.  &  Per.  752.  Exchange. 

143.  Where  a  bill  is  accepted  payable  at  a  particular  place,  it  is  Notice  to  ac- 

not  necessary,  in  an  action  against  the  acceptor,  to  prove  notice  of  ^^V^^^  "°'  °^' 
- '  o  r      1        I  cessary. 

dishonour  to  hira,  Treacher  v.  Hinton,  4  B.  &  A.  413. 

144.  If  the  holder  of  a  bill  looks  to  the  indorser  for  payment,  it  is  Notice  to  in- 
incumbent  on  him  to  give  notice  of  the  dishonour  of  the  bill,  other-  dorser  necessary, 
wise  the  indorser  will  not  be  liable,  Blezard  v.  Hirst,  5  Burr.  2672; 

and  if  notice  of  the  dishonour  reo;ularly  circulate  back  to  a  distant  Where  there  are 

indorser  or  to  the  drawer,  he  is  liable  either  to  his  indorser  or  to  the  ^^^^""^  '°  °'' 
'  sers. 

holder ;  thus,  where  the  holder  on  the  day  of  dishonour  gave  notice 
to  the  fifth  indorser,  and  the  fifth  on  the  following  day  to  the  fourth, 
he  on  the  day  after  to  the  third,  the  third  on  the  next  day  to  the 
second,  and  the  second  on  the  following  day  to  the  first,  held,  in  an 
action  by  the  second  against  the  first,  that  due  notice  had  been  given, 
Hilton  V.  Sheplierd,  6  East,  14,  n. ;  so  if  the  draAver  of  a  bill  receives 
due  notice  of  its  dishonour  from  any  person  who  is  a  party  to  it,  he 
is  liable  upon  it  to  a  subsequent  indorser,  although  he  had  received 
no  notice  from  him,  Jameson  v.  Swinton,  2  Campb.  373 ;  S.  C.  2 
Taunt.  373.  Want  of  effects  in  the  hands  of  the  drawee  does  not 
in  the  case  of  an  indorser,  as  in  the  case  of  the  drawer,  render  notice 
of  dishonour  to  the  latter  unnecessary,  Goodall  v.  Dolley,  1  T.  R. 
712;  S.  P.  Wilkes  v.  Jacks,  1  Peake,  202,  209;  but  this  rule  is 
applicable  only  to  the  case  of  fair  transactions ;  therefore,  where  the 
indorser  knows  that  the  acceptor  is  insolvent  at  the  time  that  he  gives 
the  indorsement,  he  is  not  intitled  to  notice,  De  Berclt  v.  Atkinson, 
2  H.  Bl.  336;  but  see  Smith  v.  Beckett,  13  East,  187. 

6.  Consequence  of  Neglect  to  give  Notice. 

145.  Want  of  due  notice  of  dishonour  discharges  the  drawer  and  Discharge  of 
indorser  from  all  liability,  Avliethcr  on  the  bill  or  on  the  consideration 

for  which  the  bill  was  paid.  Bridges  v.  Berry,  3  Taunt.  130 ;  and 
the  want  of  notice  is  a  complete  defence  to  the  action ;  and  evi- 
dence tending  to  shew  that  the  defendant  was  not  prejudiced  thereby, 
is  inadmissible,  except  in  an  action  against  the  drawer  who  had  no 
effects  in  the  hands  of  the  drawee,  Dennis  v.  Morrke,  3  Esp.  158 ; 
S.  P.  Hill  V.  Heaj),  D.  &  R.  N.  P.  C.  59.  Where  there  are  several 
indorsers  to  a  bill,  and  one  of  them  is  guilty  of  laches,  that  discharges 
all  antecedent  parties,  Marsh  v.  Maxwell,  2  Camp.  210,  n. 

7.  Excuse  and  Waiver  of  Notice. 
,■-    146.  Death,  or  any  dangerous  accident  rendering  notice  impossible,  Excusing  notice. 
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will  excuse  it,  Turner  v.  Leech,  Chitt.  213 ;  so  notice  need  not  be 
.  given,  if  the  bill  is  on  an  insufficient  stamp,  Cundy  v.  Marriott^  1 
B.  &  Ad.  699  5  but  destruction  of  the  bill  will  be  no  excuse  for  neg- 
lect of  notice,  Thackray  v.  Blackett,  3  Campb.  164;  nor  the  insol- 
vency of  the  acceptor,  ib. ;  Dennis  v.  Morrice,  3  Esp.  158 ;  nor  the 
fact  of  his  having  told  the  drawer  that  he  would  not  pay  the  bill, 
Baher  v.  Birch,  3  Campb.  107 ;  nor  an  agreement  between  the  par- 
ties that  the  instrument  shall  not  be  payable  till  after  a  certain  event, 
Free  v.  Hawkins,  8  Taunt.  92;  S.  C.  IJ.  B.  Moore,  535;  S.  C. 
Holt's  N.  P.  C.  550.  As  to  drawers  not  having  effects  in  the  drawee's 
hands,  see  ante,  sect.  141. 

147.  A  subsequent  promise  by  the  indorser  to  pay  is  not  a  waiver  of 
the  objection  for  want  of  notice,  if  made  in  ignorance  that  he  has  been 
discharged  by  such  neglect,  Blezard  v.  Hirst,  5  Burr.  2670,  recog- 
nized in  Goodall  v.  Dolley,  1  T.  R.  712;  Pickin  v.  Graham,  1  Cr. 
&  M.  728;  sed  secus,  where  a  party  has  full  knowledge  of  the  circum- 
stances, Lundie  v.  Robertson,  7  East,  231,  recognized  in  Jones  v. 
Morgan;  and  since  the  new  rules,  which  do  not  aifect  the  question, 
in  Croxon  v.  3Iorgan,  5  M.  &  W.  5 ;  and  as  to  what  is  evidence  of 
waiver  of  the  objection,  see  Hopley  v.  Bi/fresne,  15  East,  275 ;  but 
where  an  eleventh  indorser,  discharged  by  the  laches  of  the  holder, 
paid  the  bill  in  his  own  wrong,  held,  that  he  could  not  recover  from 
the  defendant  an  eighth  indorser,  or  any  of  the  prior  parties,  who 
were  also  discharged,  Tmmer  v.  Leach,  4  B.  &  A.  451. 

XI.  Protest. 

148.  A  protest  is  a  minute  of  the  non-acceptance  or  non-payment 
of  a  bill  of  exchange,  drawn  up  by  a  notary  public,  and  accompanied 
by  a  solemn  declaration  on  the  part  of  the  holder  against  any  loss 
to  be  sustained  thereby ;  which  by  the  law  merchant  in  the  case  of 
foreign  bills  is  an  essential  part  of  their  constitution,  but  in  regard  to 
inland  bills  of  a  certain  description  and  amount,  has  been  rendered 
necessary  only  by  the  9  &  10  W.  3,  c.  17;  3  &  4  Ann.  c.  9,  s.  4* 
These  statutes  do  not  apply  to  inland  bills  payable  after  sight,  Leftley 
V.  3Iills,  4  T.  R.  170 ;  and  the  principal  and  interest  are  recoverable^ 
although  no  protest  has  been  made,  even  in  the  case  of  inland  bills, 
to  which  the  statutes  apply,  W indie  v.  Andreivs,  2  B.  &  A.  696, 
recognizing  Luniley  v.  Palmer,  2  Str.  1000;  see  further  Dig.  p.  iii 
tit.  Bills  (Exchange). 

149.  Foreign  as  well  as  inland  bills  of  exchange  are  usually 
presented  for  acceptance  to  the  drawee  by  the  holder  or  his  agent  j 
and  if  not  accepted  or  paid,  foreign  bills  are  sent  to  a  notary  public. 
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who,  on  the  same  day,  again  presents  the  bill,  or  causes  it  to  be  pre-        Bills  of 

sented ;  and,  in  case  of  a  second  refusal,  makes  a  minute,  consisting        ^cnange. 

of  his  initials,  the  day,  month  and  year,  and  the  reason,  if  assigned, 

for  the  refusal,  which  is  termed  noting,  from  which  the  notary  may  Noting. 

afterwards  draw  up  a  fonnal  protest  at  his  leisure.  Bull.  N.  P.  272. 

The  noting  is,  -per  se,  of  no  legal  effect,  Rogers  v.  Stephens,  2  T.  R. 

713 ;  but  it  is  a  necessary  preliminary  to  protesting,  Leftley  v.  Mills, 

ub.  sup. ;  Chaters  v.  JBell,  4  Esp.  48.    It  is  said  in  Leftley  v.  3Iills, 

uh.  sup.  that  presentment  ought  to  be  made  by  the  notary  himself 

and  not  his  clerk ;  but  it  seems  to  be  otherwise  in  practice ;  and  there 

is  no  decision  on  the  point,  Brooke  on  the  Office  of  Notary,  cited 

Selw.  N.  P.  338,  n.,  10th  ed. 

150.  If  the  drawer  resided  abroad,  it  Avas  at  one  time  thought  that  Notice  of  pro- 
a  copy,  or  some  memorial  of  the  protest,  ought  to  accompany  the 

notice  of  dishonour,  Gooshrey  v.  Mead,  Gilb.  Ev.  p.  79;  Bull.  N.  P. 
272 ;  but  this  case  was  overruled  in  Cromn-ell  v.  Hynson,  2  Esp. 
511 ;  and  Rolins  v.  Gibson,  3  Campb.  334;  S.  C.  1  M.  &  S.  288, 
both  which  cases  are  recognized  in  Goodman  v.  Harvey,  4  Ad.  & 
Ell.  870;  6  Nev.  &  Man.  372. 

151.  Besides  the  protest  for  non-acceptance  and  non-payment,  the  Protest  for 
holder  may  protest  for  better  security ;  that  is,  where  the  acceptor    ^  ^^  ^^'^""  ^' 
becomes  insolvent,  or  where  his  credit  is  openly  impeached  before 

the  bill  falls  due,  the  holder  causes  a  notary  to  demand  better  security; 
and,  on  refusal,  gets  the  bill  protested,  and  notice  sent  tc  an  antece- 
dent party ;  but  he  cannot  bring  any  action  until  the  bill  falls  due, 
Marius,  27 ;  Anon.  1  Ld.  Raym.  743. 

152.  Where  a  bill  is  either  accepted  or  paid  for  honour,  it  must  In  case  of  ac- 
always  be  preceded  by  a  protest,  or  the  pai-ty  to  whose  use  money  is  honour?  °^ 
paid  will  not  be  liable  to  any  action  for  its  recovery,  Vandewall  v. 

Tyrrell,  Mood.  &  Malk,  87 ;  see  further,  ante,  sect. 

153.  A  bill  is  usually  protested  for  non-acceptance  or  non-payment  Where  protest 
in  the  place  where  the  dishonour  occurred,  see  Mitchell  v.  Baring,  ^  °"      ^  ™^  ^' 
10  B.  &  C.  4 ;  and  by  the  2  &  3  W.  4,  c.  98,  where  a  bill  is  made 

payable  at  a  place  other  than  drawee's  residence,  and  is  not  accepted 
on  presentment,  it  may,  without  further  presentment,  be  protested  in 
the  place  where  it  has  been  made  payable,  see  further.  Dig.  p.  ii. 
tit.  Bills  (Exchange). 

154.  In  an  action  against  the  drawer  of  a  foreign  bill  payable  after  Proof  of  protest, 
sight,  a  protest  must  be  proved,  Gale  v.  Walsh,  5  T.  R.  2-39.    Proof 

of  the  noting  alone  is  not  sufficient,  Rogers  v.  Stephens,  ub.  sup. ; 
and  it  must  be  averred  as  well  as  proved ;  but  if  the  drawer  had  no 
effects,  or  probability  of  effects,  in  the  hands  of  the  drawee,  such  proof 
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Bills  of  is  excused,  Legge  v.  Tliorp,  12  East,  17;  S.  C.  2  Campb,  300;  so  if 
Eichange.  ^^^  drawer  has  admitted  his  liability  by  promising  to  pay,  Gibbon  v. 
Coggan,  2  Campb.  188,  recognized  in  Patterson,  v.  Beecher,  6  J,  B. 
Moore,  319.  To  intitle  the  indorsee  of  an  inland  bill  to  recover 
interest  from  the  drawer,  it  is  not  necessary  to  prove  protest  for  non- 
payment, Windh  V.  Andreivs,  2  B.  &  A.  696;  but  if  protest  be  set 
out,  it  must  be  proved,  Bonlager  v.  Talleyrand,  2  Esp.  550.  In  an 
action  on  a  foreign  bill,  the  dishonour  will  be  proved  by  producing 
the  notarial  protest  under  seal ;  but  such  a  protest  is  no  evidence  that 
a  foreign  bill  has  been  presented  for  payment  in  England,  Chesvier 
V.  Noyes,  4  Campb.  129. 
Stamp  on  pro-  155.  Protest  of  any  bill  of  exchange  or  promissory  note  for  any 
sum  of  money  not  amounting  to  20/.,  is,  by  55  G.  3,  c.  184,  liable  to 
a  stamp  duty  of  26'. ;  amounting  to  20/.  and  not  to  100/.,  'Ss. ;  amount- 
ing to  100/.  and  not  to  500/.,  5s. ;  amounting  to  500/.  or  upwards, 
10s. 

XII.  Remedy  by  Action  on  Bills. 

Form  of  action.  156.  Payment  of  a  bill  may  be  enforced  by  a  special  action  of 
assunijysit,  the  usual  remedy ;  although,  Avhere  there  is  a  privity  be- 
tween the  parties,  as  between  the  drawer  and  the  acceptor  or  the 
payee,  it  may  be  by  action  of  debt,  Prkldy  v.  Henbrey,  1  B.  &  C. 
674;  S.  C.  3  D.  &  R.  165.  It  may  be  brought  by  different  parties 
at  the  same  time ;  but  the  court,  even  in  the  case  of  an  acceptor,  will, 

Staying  pro-        by  a  late  rule  of  court,  stay  proceedings  on  payment  of  the  debt  and 

"«''^"'§-  costs,  R.  T.  1  Vict. 

Effect  of  tlie  157.  Formerly  the  declaration  extended  to  a  gi-eat  length;  but  by 

the  new  rules  concise  forms  are  given  on  bills  and  notes,  also  as  to 
pleading  under  the  new  rules,  see  Jervis's  New  Rules,  4th  ed. ; 
Wordsworth's  New  Rules,  2d  ed. ;    Selwin's  N.  P.  10th  ed. ;    so 

Of9G. 4,0.15,  before  the  9  G.  4,  c.  15  (see  Dig.  p.  iii.  tit.  Limitations),  nonsuits 

as  to  variances.  r-  ^  ^^  ^      r         •  ^    ^  ^i       •     x 

were  very  trequent,  on  the  ground  oi  variances  between  the  mstru- 

ment  as  set  forth  in  the  declaration,  and  that  produced  in  evidence, 
Of  3  &  4  W.  4,  Selw.  N.  P. ;  so  before  the  3  &  4  W.  4,  c.  42,  s.  12,  it  was  not  suffi- 
itiiiiais^^  °         cient  to  state  merely  the  initials  of  the  Christian  name  of  a  defendant, 

although  the  initials  only  appeared  on  the  bill,  Reynolds  v.  Hankbif 

4  B.  &  A.  537,  overruling  Howell  v.  Colnian,  2  B.  &  P.  466. 
Defences  to  the       158.  Where  a  party  thinks  proper  to  resist  payment  of  a  bill,  he 

may  rest  his  defence  on  a  variety  of  grounds,  as  in  the  case  of  a  bill 

being  lost,  stolen  or  destroyed. 
In  case  of  bill         It  is  a  good  defence  to  an  action  on  a  bill  that  it  was  not  produced 

or  shewn  to  be  lost  or  destroyed,  though  the  party  promised  to  pay 


action. 


beinor  lost  &c. 
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it,  PoKell  V,  Roach,  6  Vj^\).  76;  and  where  the  in!>lrurnent  is  in  such         Eilh  of 

a  state  that  it  is  transferable  by  delivery,  and  may  therefore  get  into       ^^  °"g^- 

the  hands  of  a  bona  fide  holder,  and  for  valuable  consideration,  the 

loser  cannot,  in  that  case,  recover  upon  it,  Pierson  v.  Hutchinson, 

•2  Campb.  211;  Mayor  v.  Johnson,  3Campb.  324;  if,  however,  an  Incaseoffor- 

acceptor  pay  one  who  derives  his  title  through  a  forgery,  that  will  ^^^^' 

not  discharge  him,  EHlalh  v.  Lananze,  1  Y.  &  Coll.  394;  Johnson 

v.  Windle,  3  Bing.  N.  C.  225. 

In  an  action  against  the  acceptor  by  an  indorsee,  it  is  no  defence  in  case  of  in- 
that  the  drawers,  who  wei-e  also  the  indorsers,  were  infants,  Taylor   '^"'^^'' 
v.  Croher,  4  Esp.  187 ;  or  that  the  payee  was  an  infant,  Gi'ey  v. 
Cooper,  3  Dougl.  65. 

As  a  rule,  payment  cannot  afford  a  defence,  unless  it  be  made  to  the  Payment  and 
holder  and  real  proprietor  of  the  bill ;  for  payment  to  any  other  is  no  ^''"^  action, 
discharge  to  the  acceptor,  except  in  the  case  of  a  bond  fide  holder  of 
a  lost  bill,  Pierson  v.  Hutchinson,  nb.  sup. ;  see  also  further  ante, 
sect.  113.     As  to  the  defence  on  the  ground  .of  indulgence  shewn  to  indulgence,  &c. 
parties,  and  Avant  of  notice,  &c.  see  ante,  sect.  17,  27,  145;  also  on 
the  gi'oundof  want  of  consideration,  or  of  an  illegal  consideration,  see  Consideration. 
ante,  sect.  70  et  seq. 

The  Statute  of  Limitations  is  a  good  plea  in  equity  as  well  as  at  Statute  of  Limi- 
law  (see  Dig.  p.  iii.  tit.  Limitations),  and  the  statute  begins  to  run 
on  a  bill  or  note  not  from  the  time  the  bill  is  drawn,  but  from  the 
time  it  falls  due,  Wittershetm  v.  Lady  Carlisle,  1  H.  Bl.  631;  unless 
the  bill  be  payable  at  or  after  sight,  in  which  case  the  statute  begins 
to  run  from  the  time  presentment  is  made.  Holmes  v.  Kerriwn, 
2  Taunt.  323;  or  it  be  payable  on  demand,  in  which  case  the  statute 
runs  from  the  date  of  the  instrument,  and  not  from  the  time  of  the 
demand,  Chi'istie  v.  Fonsick,  Selw.  N.  P.  352,  10th  ed. ;  sed  allter 
if  payable  at  a  certain  time,  as  one  month,  after  demand,  Thorpe  v. 
Coombe,  Ry.  &  Mood.  388;  see  also  Norton  v.  Ellani,  2  M.  &  W. 
461.  As  to  promises  or  part  payments,  or  indorsements  of  payments, 
to  take  the  case  out  of  the  statute  under  9  G.  4,  c.  14,  see  Dig.  p.  iii. 
tit.  Limitations. 
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FORMS  OF  BILLS  OF  EXCHANGE. 

No.  CCXL.  No.  CCXL. 

^"^"'^  ^'"-  Inland  Bill 

[Stamp  (a)] 

London,  (c)  1  Jan.  18    (c). 
£100(5). 

Two  months  (d)  after  date  (d)  {or  "  at  sight,"  '^  ^ 

or  "  at                 days  after  sight,"  (e),  or  "  on  de-  ^  s  ^^ 

mand,")  pay  (/)  to  Mr.  C.  D.  {g)  (or  "  order,"  (A)  ^  "a.  2 

or  "  bearer,"  or  "  to  me,"  or  "  my  order,"  {h))  one  ..    .  §  "^ 

hundred  pounds,  (i)  value  received  (A).  i^    |  'e    § 

A.  B.  {drawer  {l)).        o  ^    r^  « 
To  Mr.  C.  D.  {m)  {drawee)  <        ^ 

merchant,  in  Bristol. 
Accepted  C.  D.  {general  acceptance  at  foot  of  bill). 
Accepted  (w)  C.  D.  payable  at  Messrs.  {special  acceptance 

at  foot  of  bill.) 
Indorsed  (o)  A.  B.  [or  "  E.  F."  {first  indorser)]. 

G.  H.  I.  K.  &c.  {second,  third,  Sec.  indorsers.) 


(a)  As  to  the  stamp,  see  Pref,  sect.  60 — 69. 

{b)  As  to  superscription  of  the  sum,  see  ante,  Pref.  sect.  32. 

(c)  As  to  dating  the  place  and  the  time,  see  ante,  Pref.  sect.  30,  31. 

{d)  As  to  the  time  when  made  payable,  see  ante,  Pref.  sect.  33. 

(e)  As  to  presentment  in  case  of  bill  payable  after  sight,  see  ante,  Pref. 
sect.  127. 

{J^  As  to  the  order  to  pay,  mode  of  payment,  &c.  see  ante,  Pref.  sect.  34, 35^ 
also  ante,  sect.  113  el  seq. 

{g)  As  to  the  description  of  the  payee,  see  ante,  Pref.  sect.  36,  37,  38. 

{h)  As  to  the  force  of  these  words,  see  ante,  Pref.  sect.  39. 

(i)  As  to  the  statement  of  the  sum,  see  ante,  Pref.  sect.  41,  42. 

(ft)  As  to  the  effect  of  omitting  these  words,  see  ante,  Pref.  sect.  43. 

(/)  As  to  the  drawer's  name  and  signature,  see  ante,  Pref.  sect.  44 — 49. 

{m)  As  to  the  name  of  the  drawee,  see  ante,  Pref.  sect.  50. 

(n)  As  to  the  manner  of  accepting  a  bill,  see  ante,  Pref.  sect.  51 — 54;  and 
also  the  law  relating  to  acceptances,  see  ante. 

(o)  As  to  the  law  relating  to  the  indorsement  of  bills,  see  ante,  Pref.  sect.  55^ 
et  seq. 
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No.  CCXLI. 

Foreign  Bill  (a). 
[Stamp  (5)] 

London,  1  Jan.  18 

Exchange  for  10,000  livres  Tournoises. 
At  two  usances  (c)  {or  "  at  sight,"  or  "  at  after  sight," 

or  "  at  after  date,")  pay  this  my  first  exchange  [second 

and  third  of  the  same  tenor  and  date  not  paid]  to  Messrs.  A.  B, 
&  Co.  or  order  {or  "  bearer,")  ten  thousand  livres  Tournoises, 
value  received  of  them,  and  place  the  same  to  account  as  per 
advice  from 

H.  T. 
To  Messrs.  C.  D.  &  Co.  in  Paris, 
payable  at 


No.  CCXLI. 

Foreign  Bill. 


No.  CCXLII. 

JBill  on  Venice. 

London,  16  Feb.  18 

Exchange  for  D.  1000. 

At  usance  (d)  pay  this  my  first  (second  &c.  see  supra)  ex- 
change to  Mr.  D.  P.  {or  "  to  the  procuration  (e)  of  Mr.  D.  P.") 


No.  CCXLII. 

Foreign  Bill, 


(o)  Foreign  bills  are  usually  drawn  in  sets ;  that  is,  copies  of  the  bill  are  made 
on  separate  pieces  of  paper,  each  part  containing  a  condition  that  it  shall  con- 
tinue payable  only  so  long  as  the  others  remain  unpaid.  As  between  bond  fide 
holder  for  value  of  different  parts  of  the  same  bill,  he  who  first  obtains  a  title  to 
his  part  is  intitled  to  the  other  parts,  Perreira  v.  Jopps,  cited  1 0  B.  &  C.  449  ; 
sed  secus  where  one  party  has  taken  another  security  as  a  substitute  for  his  part, 
Eoldsworth  v.  Hunter,  10  B.  &  C.  449. 

(6)  As  to  the  stamp  on  foreign  bills,  see  Dig.  p.  ii.  tit.  Bills  (Exchange). 

(c)  This  word  means  the  peiiod  that  was  originally  appointed  between  different 
countries  for  the  payment  of  bills,  equivalent  now,  as  between  London  and  Am- 
sterdam, Paris,  Antwerp,  &c.  to  one  month ;  between  London  and  the  towns  in 
Spain  and  Portugal,  to  two  months  ;  between  London  and  Venice,  and  the  towns 
in  Italy,  to  two  months ;  and  when  usance  is  one  month,  half  usance  is  always 
fifleen  days,  Marius,  23  ;  Beawes,  444 ;  Bayl.  Bills,  202,  5th  ed. 

(d)  As  to  the  usance  and  half  usance,  see  ante,  n.  (c). 

(e)  As  to  what  is  understood  by  procuration,  see  ante^  sect.  46. 
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Foreign  BM     ^'^^  thousand  ducats  banco  value,  of  Mr.  A.  G.,  and  place  it  to 


account  as  per  advice  from 

To  Mr.  merchant,  in  Venice. 


J.  W. 


No.ccxLiii.  No.  CCLXIII. 

Foreign  Bill. 

Bill  on  Amsterdam. 
London,  10th  Apr,  18 

Exchange  for  £173  :  155.  st.  at  35sc.  1  g.  per  £  st. 
At  two  usos  {or  usances)  and  a  half  {a)  pay  this  my  first 
(second  &c.  see  No.  CCXLI.)  to  Mr.  J.  M.  or  order  one  hundred 
and  seventy-three  pounds  fifteen  shillings  sterling,  at  thirty-five 
shillings  seven  groots  per  pound  st.  value,  of  Mr.  J.  A.  and  place 
it  to  account  as  per  advice  from 

T.  S. 
To  Mr.  C.  L.  merchant,  in  Amsterdam. 


x\o.  ccxLiv.  No.  CCXLIV. 

Exchequer  Bill.  t-?      7  -rt'ii    /i\ 

Exchequer  Bill,  (o) 

No.  8333.     12th  May,  18       . 

By  virtue  of  an  Act  of  Parliament  6  &  7  Vict,  for  raising 
the  sum  of  £  by  exchequer  bills,  for  the  service  of  the 

year  18  .  This  bill  intitles  A.  B.  or  order  to  one  thousand 
pounds,  with  interest  after  the  rate  of  2|c?.  per  centum  per  dienij 
payable  out  of  the  first  aids  or  supplies  to  be  granted  the  next 
session  of  Parliament,  and  this  bill  is  to  be  current  and  pass  in 
any  of  the  public  revenues,  aids,  taxes,  or  supplies,  or  at  the 
Receipt  of  Exchequer  at  Westminster,  after  the  5th  day  of 
April.     Dated  at  the  Exchequer  the  12th  day  of  May,  18     . 

If  the  blank  is  not  filled  up,  the  bill  will  be  paid  to  the  bearer. 

N.  B.  The  checks  must  not  be  cut  off. 

( Chancellor  of  the  Exchequer). 

(fl)  As  to  the  usance  and  half  usance,  see  ante,  n.  (c). 
{b)  As  to  exchequer  bills,  see  Dig.  p,,ii.  tit.  Exchequer. 
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FORMS  RELATING  TO  NOTICES. 

No.  CCXLV.  ^°-  ^^^^^- 

Non-acceptance 

Notice  of  Non-acceptance  (a)  of  a  Bill. 
Sir, 
Take  notice  that  I  am  the  holder  of  the  bill  of  exchange, 
dated  for  payment  of  £  two  months  after  date, 

drawn  on  C.  D.  by  and  indorsed  by  you,  and  that  the 

same  has  been  presented  for  acceptance  to  the  said  C.  D.  and  he 
has  refused  to  accept  the  same,  and  I  require  you  immediately 
to  pay  the  amount,  with  expences. 

Yours,  &c. 
To  Mr.  A.  B.  E.  F. 

Broad  Street,  London. 


No.  CCXLVI.  No.ccxLVl. 

Jion-fayment, 

Notice  of  Non-payment  of  a  Bill. 
Sir, 
Take  notice  that  I  am  holder  of  a  bill,  dated  for  pay- 

ment of  £  two  months  after  date,  drawn  on  C.  D.  and 

indorsed  by  you  ;  and  that  the  same  has  been  presented  for  pay- 
ment, and  dishonoured  by  the  said  C.  D.  and  therefore  I  require 
you  immediately  to  pay  the  same,  with  expences,  &c. 

Yours,  &c. 
E.  F. 
To  Mr.  Broad  Street,  London. 


(a)  As  to  the  law  relating  to  notices  of  non-acceptance  and  non-payment,  see 
ante,  Pref.  sect.  133  et  seq. 
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No.CCXLVII. 

Protest  under 
8  «f  9  W.  3. 


FORMS  RELATING  TO  PROTEST  OF  BILLS,  (a) 

No.  CCXLVII. 

Notice  of  Protest  (b)  of  an  Inland  Sill,  pursuant  toS  &;  9 

W.  3,  c.  17. 

Sir, 

In  pursuance  of  the  statute  in  such  case  made  and  provided, 
I  give  you  notice  that  I  am  the  holder  of  the  bill  of  exchange 
dated  and  for  the  payment  of  £  two  months  after 

date,  and  drawn  by  you  on  C.  D. ;  and  that  the  same  was  pre- 
sented for  payment  on  and  not  paid,  but  dishonoured  by 
the  said  C.  D.,  and  that  I  have  caused  the  said  bill  to  be  duly 
protested,  [and  above  is  the  copy  of  the  protest,  (c)]  and  I  re- 
quest you  immediately  to  pay  me  the  amount  of  the  said  bill, 
vnth  expences  and  interest. 

Dated,  &c.  Yours,  Sec. 

To  Mr.  Antwerp. 


No. 
CCXLVIIL 

For 
Non-acceptance . 


No.  CCXLVIIL 

Protest  of  Foreign  Bill  for  Non-acceptance. 

(Copy  bill  and  indorsements  on  first  side  of  a  sheet  of  paper,  and 
on  the  next  side  proceed  as  follows.) 

On  this  day,  the  first  day  of  November,  one  thousand  eight 
hundred  and  forty-four,  at  the  request  of  A.  B.  bearer  of  the 
original  bill  of  exchange  whereof  a  true  copy  is  on  the  other  side 
written,  I,  A.  B.  of  London,  notary  public,  by  royal  authority 
duly  admitted  and  sworn,  did  exhibit  the  said  bill  to  E.  F.,  on 
whom  the  said  bill  of  exchange  was  drawn,  at  his  counting- 

(a)  As  to  the  law  relating  to  the  protest  of  bills  of  exchange,  see  ante,  Pref. 
148,155.  Similar  forms  of  protests  may  be  found  in  Monteliore's  Commercial 
and  Notarial  Precedents,  and  4  Chitty's  Commercial  Law. 

(b)  This  notice  is  necessary  where  the  party  resides  abroad,  see  ante,  Pref. 
sect.  150 ;  see  also  further  post,  the  forms  relating  to  protest.  Similar  forms  may 
be  found  in  Montefiore's  Commercial  and  Notarial  Precedents,  and  4  Chitt.  Com- 
mercial Law. 

(c)  It  is  now  settled  that  a  copy  of  the  protest  need  not,  in  any  case,  be  sent, 
Goodman  v.  Harvey,  see  ante,  Pref.  sect.  150. 
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house  at  No.  ,  Cornhill,  in  the  City  of  London,  for  his  No. 

.  CCXLVIII. 

acceptance  thereof,  and  requested  him  to  accept  the  same,  which  for 

he  refused  to  do,  declaring  &c.  {here  set  out  the  reason  of  refusal,  ^""'"'"'^P'""''^' 
if  material.)  Wherefore  I,  the  said  notary,  at  the  request  afore- 
said, have  protested,  and  by  these  presents  do  solemnly  protest, 
as  well  against  the  drawer,  drawee,  and  the  indorsers  of  the 
said  bill,  as  all  others  whom  it  may  concern,  for  exchange, 
re-exchange,  and  all  costs,  charges,  damages  and  interest  suf- 
fered and  to  be  suffered  for  want  of  acceptance  of  the  said  bill. 
Thus  done  and  protested  in  London,  in  the  presence  of  G.  H. 
Witness  G.  H.  A.  B.  (l.  s.) 

Notary  Public. 
{Here  subscribe  the  expences 
of  noting  and  protest.) 


No.  CCXLIX.  No.  CCXLIX. 

,  For 

Protest  of  a  Bill  drawn  upon  a  Person  not  to  be  found,  and     Nm-accevtance. 
not  particularly  addressed. 

On  this  day  of  in  the  year  at  the  request  of 

Mr.  CD.  of  the  City  of  London,  merchant,  and  bearer  of  the 
original  bill  of  exchange,  whereof  a  true  copy  is  on  the  other 
side  written,  I,  A.  B.  of  the  said  city,  notary  public  &c.,  went 
to  the  General  Post-office,  London,  and  to  the  Bank  of  Eng- 
land, and  on  the  Royal  Exchange,  and  made  diligent  inquiries 
for  and  after  the  said  Mr.  J,  G.  on  whom  the  bill  is  drawn,  and 
I  have  not  been  able  to  find  the  said  Mr.  J.  G.  or  discover  or 
ascertain  where  he  is  to  be  found,  and  no  person  at  either  of  the 
said  places  hath  informed  or  been  able  to  inform  me  where  the 
said  J.  G.  resides;  and  the  said  J.  G.  and  his  residence  are 
wholly  unknown  to  the  said  C.  D.  and  to  me,  and  any  other 
person  who  could  give  information  respecting  the  said  J.  G.  or 
of  any  other  person  who  would  accept  (as  the  case  may  be)  the 
said  bill  of  exchange  for  honour  or  on  account  of  the  said  J.  G. 
or  of  any  other  party  to  the  said  bill :  Whereupon  &c.  {proceed 
as  in  the  last  form.) 
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No.  CCL.  No.  CCL, 

oiin  ei-pro  st.  Counter-protest  by  reason  of  Banhruptcy. 

On  this  day  of  in  the  year  before  me,  J.  M.  of 

this  City  of  London,  notary  pubHc,  kc.  personally  came  and 
appeared  Mr.  CD.  of  the  said  city,  merchant,  and  produced 
unto  me  the  original  bill  of  exchange,  copy  whereof  is  on  the 
other  side  written,  and  the  protest  for  non-acceptance,  bearing 
date  the  day  of  now  last  past,  by  N.  0.  notary  public. 

And  whereas  Messrs.  L.  and  M.  the  drawers  of  the  said  bill  of 
exchange,  by  the  London  Gazette  bearing  date  the  day  of 

instant,  are  declared  bankrupts,  in  pursuance  of  a  fiat  of 
bankruptcy  under  the  great  seal  of  G.  B,  and  by  means  thereof 
they  are  incapable  of  making  satisfaction  or  payment  of  the  said 
bill :  Therefore  I,  the  said  notary,  at  the  request  of  the  said 
Mr.  C.  D.,  have  counter-protested,  and  by  these  presents  do 
most  solemnly  counter-protest,  as  well  against  the  said  drawer 
of  the  said  bill  as  against  all  others  whom  it  doth  or  may 
concern,  for  exchanges,  re-exchanges,  and  all  costs,  charges, 
damages  and  interests  suffered  and  to  be  suffered  for  want  of 
acceptance  to  the  said  bill.  Thus  done  and  counter-protested 
in  London  aforesaid,  in  the  presence  of  O.  P.  and  Q.  B.,  wit- 
nesses hereunto  required. 


No.  ecu.  No.  CCLL 

of'r'rotest  a/'^   Comuion  Form  of  Protest  of  Foreign  Bill  for  JVon-acceptancej 
Act  of  Honour  ^^^^  4^^  ^f  Honour  thereou.  (a) 

thereon.  '' 

{Make  a  true  copy  Sfc.  see  ante,  No.  CCXLVIIL) 
On  this  day  of  in  the  year  at  the  request  of 

Mr.  A.  B.  of  the  City  of  London,  merchant,  and  bearer  of  the  ori- 
ginal bill  of  exchange,  whereof  a  true  copy  is  on  the  other  side 
written,  I,  R.  M.  of  the  said  city,  notary  pubhc,  by  royal  autho- 
rity duly  admitted  and  sworn,  went  to  the  house  of  Mr.  C.  D., 
on  whom  the  said  bill  is  drawn,  and  there  speaking  with  a  clerk 


(u)  As  to  acceptance  supra  protest  for  honour,  see  ante,  Pref.  sect.  111. 
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in  the  counting-house,  I  produced  and  exhibited  unto  him  the     No.  CCLI. 
original  bill  of  exchange,  and  demanded  acceptance  thereof,  to  „y  Proten,  and 
which  he  answered  that  &;c.  (here  set  out  the  answer) ;  which   -'''''/  ^^'"""" 
answer  not  being  satisfactory,  I  the  said  notary,  at  the  request  ~ 
aforesaid,  have  protested,  and  by  these  presents  do  solemnly 
protest,  as  well  against  the  drawer  of  the  said  bill  of  exchange 
as  against  all  others  whom  it  may  or  doth  concern,  for  exchange, 
re-exchange,  damages,  costs,  charges  and  interests  suffered  or 
to  be  suffered  for  want  of  acceptance  of  the  said  bill  of  exchange. 
Thus  done  in  the  presence  of  E.  T.  and  G.  H.,  witnesses  hereunto 
required.  R.  M.  (l.  s.) 

Notary  Public. 
Afterwards  on  the  same  day,  month  and  year,  before  me  the  Act  of  honour 
said  notary  and  witnesses,  personally  came  and  appeared  Mr. 
J.  K.  of  this  city,  merchant,  who  declared  he  was  ready  and 
would  accept  the  said  bill  of  exchange  now  under  protest,  for 
the  honour  and  account  of  Mr.  G.  N.  the  drawer,  {or  "  indorser 
(fcc."  as  the  case  may  be,)  holding  him  the  said  drawer  thereof, 
and  all  others  concerned,  always  obliged  to  him  the  said  appearer 
for  reimbursement  in  due  form  of  law. 


No.  CCLII. 

Protest  of  Foreign  Bill  for  Non-payment. 

(Copy  on  one  side  kc.  see  ante,  No.  CCXLVIII.) 
On  this  day,  the  year  at  the  request  of  G.  C.  bearer 

of  the  original  bill  of  exchange,  whereof  a  true  copy  is  on  the 
other  side  written,  I,  R.  L.  of  London,  notaiy  public,  by  royal 
authority  duly  admitted  and  sworn,  did  exhibit  the  said  bill  to 
E.  F.,  on  whom  the  bill  was  drawn,  at  his  counting-house, 
situate  No.  ,  Cornhill,  in  the  City  of  London,  and  demanded 
payment  thereof,  which  he  refused  :  Whereupon  I,  the  said 
notary,  at  the  request  aforesaid,  have  protested  and  by  these 
presents  do  solemnly  protest,  as  well  against  the  drawer  as 
against  the  drawee  and  indorsers  of  the  said  bill,  and  all 
others  whom  it  may  concern,  for  exchange,  re-exchange,  and  all 
costs,  charges,  damages  and  interest  suffered  or  to  be  suffered 

VOL.  I.  N  N 


No.  CCLII. 

Protest  for 
Xonpayment. 
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No.  CCLll.     for  want  of  payment  of  the  said  sum  of  £  so  due  on  the 

Nonpayment,    ^aid  bill  of  exchange  as  aforesaid.     Thus  done  &c.   {see  last 
precedent.) 


No.  CCLIII. 

Nonpayment 
of  Part. 


No.  CCLIII. 

Protest  when  the  Acceptor  pays  Part  only. 

On  this  day  of  year  at  the  request  of  A.  B.  &c. 

and  bearer  of  the  original  bill  of  exchange,  whereof  &c.  (see  ante, 
No.  CCXLVIII.)  I,  R.  C.  of  &c.  went  to  the  house  of  G.  B. 
by  whom  the  said  bill  Avas  accepted,  and  demanded  payment 
thereof,  whereunto  he  answered  that  he  would  only  pay  £  , 
part  of  the  said  bill,  alleging  that  he  the  said  G.  B.  had  no  more 
effects  of  the  drawer  thereof  in  his  hands  ;  which  said  sum  of 
£  the  said  A.  B.  the  holder  of  the  said  bill  accepted  and 
did  receive  the  same,  and  requested  me  the  said  notary  to  protest 
for  the  remaining  sum  of  £  due  on  the  said  bill  of  exchange ; 
Whereupon  I  the  said  notary,  at  the  request  aforesaid,  have 
protested,  and  by  these  presents  do  solemnly  protest,  as  well 
against  the  drawer  of  the  said  bill,  as  all  others  whom  it  may 
or  doth  concern,  for  the  remaining  sum  of  £  so  due  on  the 

said  bill,  for  exchange,  re-exchange,  and  all  costs,  charges, 
damages,  interest  and  expenses  suffered  and  to  be  suffered  for 
want  of  payment  of  the  sum  of  £  so  remaining  due  on  the 

said  bill  as  aforesaid.     Thus  done  &c.  see  ante.  No.  CCXLVIII. 


Act  of  honour 
thereupon. 


Act  of  Honour  thereupon  for  the  remaining  Sum  due  on 
the  above  Sill. 

Afterwards,  on  the  day,  month  and  year  first  above-written, 
before  me  the  said  notary  and  witnesses,  personally  came  and 
appeared  Mr.  E.  L.  of  the  said  City  of  London,  merchant,  who 
declared  that  he  would  pay  the  remaining  sum  of  £  left  due 
and  unpaid  on  the  said  bill  now  under  protest,  for  the  honour 
and  on  account  of  F.  L,  the  indorser  thereof,  holding  him  the 
said  F.  L.  and  all  others  concerned,  always  obliged  to  him  the 
said  appearer  for  reimbursement  in  due  form  of  law. 
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No.  CCLIV. 

Protest  of  a  Bill,  when  the  Acceptor  becomes  a  Banhrupt,for 
better  Security,  (a) 

{Copy  &c.  see  ante,  No.  CCXLVIII.) 

On  this  day  of  at  the  request  of  C.  O.  of  the  City  &c. 
and  bearer  &c.  {see  last  precedent)  I,  J.  M.  of  &c.  notary  &c. 
having  perused  and  read  the  London  Gazette,  bearing  the  &:c. 
instant,  found  that  C.  D.  the  acceptor  of  the  said  bill  of  exchange 
was  therein  declared  a  bankrupt,  in  pursuance  of  a  fiat  of  bank- 
ruptcy under  the  Great  Seal  of  G.  B.  having  been  awarded  and 
issued  against  him  ;  in  consequence  whereof  I  the  said  notary 
went  to  the  dwelling-house  of  the  said  C.  D.  and  there,  speaking 
with  a  clerk,  I  demanded  security  for  the  due  payment  of  the 
said  bill  of  exchange  when  the  same  shall  become  payable,  when 
the  said  clerk  answered,  that  the  said  C.  D.  was  a  bankrupt, 
and  had  given  no  dhections  respecting  the  said  bill :  Whereupon 
I  the  said  notary,  at  the  request  aforesaid,  have  protested,  and 
by  these  presents  do  solemnly  protest,  as  well  against  the  drawer 
and  acceptor  of  the  said  bill  as  against  all  others  it  may  or  doth 
concern,  for  exchanges,  re-exchanges,  damages,  costs,  charges 
and  interest  suffered  or  to  be  suffered,  for  want  of  better  security 
for  payment  of  the  said  bill  of  exchange  when  due  and  payable. 
Thus  done  &;c.  see  ante,  No.  CCXLVIII. 


No.  CCLIV. 

For  belter 
Security. 


No.  CCLV.  NO.CCLV. 

Protest  of  Inland  Bill  for  Non-payment  as  prescribed  by  S  ^9    g  g^  lo  w.  3. 
W.3,  c.  17(5). 

{Jlrite  above  the  protest  an  exact  copy  of  the  inland  bill,  and 
then  proceed  as  follows.) 
Know  all  men  that  I,  A.  B.  on  the  day  of  at  the 

usual  place  of  abode  of  the  said  C.  D.,  have  demanded  payment 


(a)  As  to  protesting  for  better  security,  see  ante,  Pref.  sect.  151. 

(b)  As  to  protest  of  inland  bills  under  8  &  9  W.  3,  and  3  &  4  A.  see  Dig.  p. 
ii.  tit.  Bills  (Exchange). 

N  N  2 
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No.  CCLV. 
Protest  under 

9  i^-  10  ir.  3. 


of  the  bill  of  exchange  of  which  the  above  is  a  copy,  which  the 
said  C.  D.  did  not  pay ;  therefore  I,  the  said  A.  B.,  do  hereby 
protest  the  said  bill.     Dated  this  day  of 

A.  B.  (L.s.) 

Notary  Public. 


No. 

CCLV.— 2. 

Certificate  of  a 
Duplicate 
Protest. 


No.  CCLV.— 2. 

Certificate  of  a  Duplicate  Protest. 

I,  J.  M.,  of  London,  notary  public,  &c.  see  ante,  No. 
CCXLVIIL  do  hereby  certify  that  the  above  written  is  a  du- 
plicate or  true  copy  of  a  certain  instrument  of  protest  made 
before  me,  and  taken  and  subscribed  from  my  registry  of  all 
material  acts  by  and  before  me  sped  and  done,  in  book  marked 
in  fol. 
In  witness  w^hereof,  I  hereby  set  my  hand  this         day  of 

J.  M. 
Notaiy  Public. 


No.  CCLVI. 

Signature  of 

Chief 
Magistrate. 


No.  CCLVL 
Certificate  of  the  Signature  of  the  Chief  Magistrate. 

I,  J.  M.,  of  &;c.  notary  public  &c.  see  ante,  No.  CCXLVIIL 
do  hereby  certify  and  declare  that  the  signature  A.  B.  mayor, 
at  the  foot  of  the  foregoing  affidavit,  is  of  the  own  proper  hand- 
writing of  the  Right  Hon.  A.  B.  Lord  Mayor  of  this  city,  in 
whose  presence  oath  was  duly  administered  in  due  form  of  law 
to  Mr.  C.  D.  the  deponent  named  in  the  said  affidavit,  and  who 
signed  the  same  in  his  presence ;  therefore  full  faith  and  credit 
ought  to  be  given  thereto  in  court  and  thereout.  London  this 
day  of 

Witness  my  hand,  J.  M. 

Notary  Public. 
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No.  CCLVII. 

Attestation  of  intimating  and  delivering  an  authentic  Copy  of 

Protest. 

Afterwards  on  the  day  of  the  said  month  of  I  the 

said  notary,  at  the  request  of  the  said  A.  B.  and  C.  D.  did  inti- 
mate the  foregoing  protest  to  the  within-named  E.  F.,  and  then 
and  there  speaking  to  the  said  E.  F.,  I  dehvered  to  him  an  au- 
thentic copy  thereof,  which  he  took  and  said  {here  set  out 
answer) ;  which  answer  not  being  satisfactory  to  the  said  re- 
questants,  I,  the  said  notary,  did  and  do  persist  to  protest  in 
manner  and  form  aforesaid. 


No.  CCLVII. 

Attestation  of 
Protest. 


No.  CCLVIII. 

Affidavit  of  the  Truth  of  a  Protest. 

A.  B.  master,  C.  D.  first  mate,  and  E.  F.  second  mate  {as  the 
case  mag  be)  of  the  ship  or  vessel  called  the  being  seve- 

rally duly  sworn  upon  the  Holy  Evangelists  of  Almighty  God, 
do  severally  make  oath  and  say  that  the  instrument  of  protest, 
hereunto  annexed,  hath  been  clearly  and  distinctly  read  over  to 
them  these  deponents,  and  that  the  several  matters  and  things 
therein  contained  are  right  and  true  in  all  respects,  as  the  same 
are  therein  particularly  alleged,  declared  and  set  forth. 


No.  CCLVIII. 
Affidavit. 


II.  PROMISSORY  NOTES. 


1.  Definition  of  a  Vromissori/  Note. 
Noi  valid  at  Common  Law. 
But  valid  under  3  Sf  4  A. 

2.  Distinction  betrveen  Notes  and  Bills. 

3.  Different    kinds     of    Promissory 

Notes. 
Bank  Notes. 
Bankers'  Notes. 

4.  Particular  Qualities  of  Promissory 

Notes. 


1.  Parties. 

5.  Who  they  are. 

6.  Capacity,    S^-c.     of    contracting 

Parties. 
Feme  Covert. 

7.  Corporations. 

8.  Agents  Sfc. 

9.  Liability  of  Maker. 

Of  Indorser, 
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BILLS  (notes). 


Fromissory 
Notes. 


2.  Form  of  Promissory  Notes. 

10.  Date  of  Place. 
Date  as  to  Time. 

1 1 .  Ti7ne  when  payable. 

12.  Promise  to  pay. 
Promise  to  pay  Money. 

13.  Joint  and  several. 

14.  Payable  to  Order  or  Hearer. 

On  Deynand. 

15.  Payable  at  or  after  Sight. 

16.  Place  ichere  payable. 

17.  Su?n  payable. 

18.  Maker's  Signature. 

3.  Acceptance  and  Indorsement. 

19.  No  Acceptance. 
Indorsement  as  of  Bills. 

4.  Stamp. 

20.  How    Notes  are  affected  by   the 

Stamp  Acts. 

5.  Consideration. 

21.  Good  Consideration  presumed. 


Failure  4'C.,  of  Consideration. 

G.  Transfer. 

22.  Hy  Indorsement. 
Foreign  Notes  transferable. 

23.  Transfer  by  Delivety. 

24.  Bank  Notes  how  transferable. 
Bankers'  Notes  how  transfer-able. 

7.  Payment. 

25.  Days  of  Grace. 

8.  Presentment. 

26.  Presentment  necessary  for  what 

Purpose. 
What  not  Laches. 

9.  Notice  of  Dishonour. 

27.  What  is  Notice  of  Dishonour. 

10.  Remedy  on  Promissory 
Notes. 

28.  Form  of  Action. 
Payment  of  Interest. 
Statute  of  Limitations,  4"C. 


Definitioa  of  a 
promissory  note. 

Not  valid  at 
common  law, 

but  valid  under 
3&  4  A. 


Distinction  be- 
tween notes  and 
bills. 


Different  kinds 
of  promissory 
notes. 


Sect.  1.  A  promissory  note,  or,  as  it  is  vulgarly  called,  a  note  of 
hand,  is  an  engagement  to  pay  a  sum  of  money  at  a  certain  time, 
or  on  demand,  or  at  sight,  to  a  person  therein  named.  Promissory 
notes  were  held  not  to  be  valid  instruments  at  common  law,  because 
a  note  was  merely  an  evidence  of  a  debt ;  but  the  3  &  4  A.  c.  9,  has 
put  them  on  the  same  footing  as  bills,  Broivn  v.  Harraden,  4  T. 
R.  151. 

2.  A  promissory  note  in  its  original  shape,  of  a  promise  from  one 
man  to  pay  another,  bears  no  resemblance  to  a  bill  of  exchange ;  it  is 
only  when  it  is  transferred  that  the  resemblance  commences,  "  it 
being  then  an  order  by  the  indorser  upon  the  maker  of  the  note  (his 
debtor  by  the  note)  to  pay  to  the  indorsee,  which  is  the  definition  of 
a  bill  of  exchange,"  per  Lord  Mansfield,  Heylin  v.  Adamson,  2 
Burr.  675.  The  point  of  resemblance  being  thus  fixed,  it  will  be 
easy  to  see  how  far  the  law  relating  to  bills  of  exchange  is  applicable 
to  promissory  notes. 

3.  Promissory  notes  are  of  three  kinds,  namely,  such  as  are  given 
from  one  individual  or  firm  to  another ;  those  whicli  are  issued  by 
the  Bank  of  England,  which  are  called  Bank  Notes;  and  those  which 
are  issued  by  bankers,  particularly  in  the  country,  Avhich  are  called 
bankers'  cash  notes,  formerly  Goldsmiths'  Notes,  Buller  v.  Crisp,  6 
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Mod.  29;  Nicholson  v.  Sedrjirich,  1  Lovcl  Raym.  180;  S.  C.  3  8alk.      Pmmmory 
67.     Bank  notes  are  not,  like  bills  of  exchange,  mere  securities  '- 


or  documents  for  debts,  but  are  treated  as  money,  Miller  v.  Race,  1  ^^"^  "°"^^' 
Burr.  457;  they  may  l)e  described  as  money  in  the  memorial  of  an 
annuity  deed,  Wriyht  v.  Reed,  3  T.  R.  554 ;  and  pass  as  cash  or 
property  bequeathed  by  will,  Fleming  v.  Brook,  1  Schoales  &  Lef. 
318 ;  but  before  the  1  &  2  V.  c.  110  (see  Dig.  p.  ii.  tit.  Execution), 
they  could  not  be  taken  in  execution  as  goods,  Francis  v.  Nash, 
Rep.  Temp.  Hardw.  53.  Bankers'  notes  are  considered  money  or  Bankers'  notes. 
cash  when  expressly  received  as  such,  Pichard  v.  Bankes,  13  East, 
20;  Spratt  v.  Hobhoiise,  12  J.  B.  Moore,  402;  but  not  when  taken 
generally  on  account  of  a  debt,  if,  on  being  duly  presented  for  pay- 
ment, they  be  dishonoured.  Ward  v.  Evans,  2  Lord  Raym.  928; 
S.  C.  2  Salk.  442 ;  Holt,  120 ;  6  Mod.  36 ;  1  Com.  138.  The  issue 
of  these  two  last  kinds  of  notes  are  regulated  by  statutory  provisions, 
see  Dig.  p.  ii.  tit.  Bank,  Banking  Companies. 

4.  The  properties  of  promissory  notes,  both  as  they  resemble  and  as  Particular  qua- 
they  differ  from  bills  of  exchange,  may  be  considered  under  the  fol-  soJ^notes. 
lowing  heads ;  as  to  1,  Parties ;  2,  Form  of  the  note ;  3,  The  stamp ; 

4,  The  transfer ;  5,  Presentment ;  6,  Payment ;  7,  Notice. 

1.  Parties. 

5.  The  maker  of  a  note  answers  to  the  acceptor  of  a  bill,  the  in-  Who  they  are. 
dorser  of  a  note  answers  either  to  the  drawer  or  indorser  of  a  bill,  and 

the  payee  of  a  note  is  the  payee  or  indorsee  of  a  bill. 

6.  The  rules  as  to  the  incapacity,  the  rights,  and  the  liabilities  of  Capacity,  &c. 
parties  to  bills  already  mentioned,  see  ante,  Pref.  Bills  of  Ex-  "artigg"^^^''"^ 
CHANGE,  sect.  5  et  seq.,  apply  also  to  promissory  notes.    A  note  pay-  fme  covert. 
able  to  ^feme  sole  becomes  after  marriage  the  property  of  her  hus- 
band, Connor  v.  Martin,  cited  3  Wils.  5 ;  and  the  interest  passes  by 

the  indorsement  of  the  husband  alone,  Mason  v.  Morgan,  2  Ad.  & 
Ell.  30;  4  Nev.  &  Man.  76;  but  if  the  husband  die  before  he  has 
reduced  it  to  possession,  the  right  survives  to  the  wife,  Gaters  v. 
Maddele7j,  6  M.  &  W.  423. 

7.  As  to  corporations,  it  seems  doubtful  whether  a  local  Act,  en-  Corporations, 
abling  a  corporation  to  issue  promissory  notes  under  their  common 

seal,  will  enable  them  to  make  a  promise,  and  subject  them  to  an 
action  of  assumpsit  as  incident  to  the  making  a  note.  Slack  v.  High- 
gate  Archway  Company,  5  Taunt.  792.  In  regard  to  bills  of  ex- 
change assumpsit  will  lie  in  that  case,  Murray  v.  Fast  India  Com- 
pany, 5  B.  &  A.  204. 

8*  As  to  agents  the  construction  put  upon  3  &  4  A.  c.  9,  s.  1,  is,  Agents,  &c. 
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maker. 


Indorser. 


that  the  cuses  therein  enumerated,  in  wliicli  promis^sory  notes  signed 
by  an  agent  are  made  assignable,  are  instances  only,  Dklienson  v. 
Teatjne,  4  Tyrw.  450.  But  if  a  man  makes  a  note,  and  signs  his 
name  in  a  character  in  which  he  cannot  bhid  himself,  he  becomes 
I)ersonalIy  liable ;  therefore  where  two  makers  of  a  promissory  note 
gave  it  to  a  creditor  of  their  testatoi*,  whereby  "  as  executors  they 
severally  and  jointly  promised  to  pay  on  demand,  with  interest,"  they 
were  held  personally  liable,  Ch'dds  v.  3Ionins,  2  B.  &  B.  460;  S. C. 
5  J.  B.  Moore,  282;  see  also  Ridout\.  Bristow,  1  Cromp.  &  J.231 ; 
S.  C.  1  Tyrw.  90 ;  so  if  parish  officers  make  a  note,  and  sign  them- 
selves "  as  churchwardens  and  overseers/'  a  character  in  which 
they  cannot  bind  themselves,  they  contract  as  individuals,  Mew  v. 
Petit,  1  Ad.  &  Ell.  196;  S.  C.  nom.  Crew  v.  Petit,  3  Nev.  &  Man. 
456.     As  to  joint  and  several  notes,  see  infra. 

9.  The  maker  of  a  note,  like  the  acceptor  of  a  bill,  is  the  piincipal 
debtor,  though  it  be  given  Ijy  the  maker  to  the  payee  without  consi- 
deration, Carstairs  v.  RoUeston,  5  Taunt.  551 ;  S.  C.  1  Marsh.  257 ; 
and  the  holder  take  it  with  notice  of  the  absence  of  consideration, 
Nichols  V.  No7'ris,  3  B.  &  Ad.  41 ;  and  although  the  holder  of  a 
joint  and  several  note  of  A.  and  B.,  by  discharging  A.,  discharges 
also  B.,  Nidiohon  v.  lievell,  4  Ad.  &  Ell.  675 ;  S.  C.  6  Nev.  &  Man. 
192 ;  yet  it  appears  that  where  time  is  given  to  one  maker,  it  will  not 
relieve  the  other,  ClarJie  v.  Wilson,  3  M.  &  W.  208;  and  it  seems 
doubtful  wlietlier  evidence  is  admissil)le  to  shew  that  one  is  principal 
and  the  other  surety,  and  consequently  that  the  surety  is  discharged 
by  time  given  to  the  principal.  Price  v.  Ednnind.t,  10  B.  &  C.  578. 
The  liability  of  the  maker  of  a  note  given  to  secure  the  debt  of  a  third 
person  is  the  same  as  that  of  a  party  Avho  gives  a  guarantee.  Stone  v. 
Conipton,  1  Arn.  436. 

The  maker  of  a  note,  like  the  acceptor  of  a  bill,  is  bound  to  pay 
on  the  day  the  instrument  falls  due,  5  Taimt.  240 ;  So)vard  v.  Pal- 
vier,  8  Taunt.  277;  S.  C.  2  J.  B.  Moore,  274;  but  an  indorser  has  a 
reasonable  time  within  whicli  to  ])ay  the  bill  or  note.  Walker  v. 
Barnes,  5  Taunt.  240. 


2.  Form  of  Promissory  Notes. 

Date  of  place.  10.  The  observations  as  to  the  place  at  which  a  bill  is  dated,  see 
ante,  Pref.  Bills  (Exchange),  sect.  30, 31,  are  applicable  to  a  note, 
except  so  far  as  notes  issued  by  banking  companies  are  restricted  in 
this  particular  by  the  3  &  4  W.  4,  c.  98,  sec  Dig.  p.  ii.  tit.  Bank 

Date  as  to  time,  (BANKING  COMPANIES) ;  and  the  same  may  be  said  of  the  date  of  a 
note,  except  that  the  dates  of  notes  payable  to  bearer  on  demand  must 
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not,  by  55  G.  ?3,  c.  184,  8.  18,  l)e  printed  undev  a  penalty  of  50/. ;  so      I'romhsory 
as  to  the  sum  superscribed  in  figures,  see  ante,  Pref.  Bills,  sect.  32. 

11.  As  to  the  time  when  a  not(!  is  made  payable  s(!e  ante,  sect.  Time  wlicn 
33,  it  must  not,  as  in  the  case  ol"a  bill,  be  made  to  depend  upon  the  ^^^^ 
happening  of  any  contingency ;  therefore  a  note  made  for  the  pay- 
ment of  a  sum,  the  price  of  certain  goods,  upon  condition  "  that,  if 

any  dispute  should  arise  respecting  the  goods,  the  note  should  be 
void,"  Hartley/  v.  Wdh'mson,  4  M.  &  S.  25 ;  or  "  provided  the  terms 
mentioned  in  certain  letters  shall  ])e  complied  with,"  Kingston  v. 
Lonrj,  4  Dougl.  9,  is  not  a  valid  instrument  either  as  a  bill  or  note  ; 
so,  as  a  rule,  if  the  sum  specified  is  not  payable  at  all  events,  Clarke 
V.  Percival,  3  B.  &  A.  660;  tlierefore  if  the  money  is  to  be  paid  out 
of  a  specified  fund,  which  may  never  be  realized,  as  a  note  promising 
to  pay  on  the  death  of  G.  H.,  if  he  leaves  either  of  us  sufficient,  is 
bad,  Hobei'ts  v.  Peahe,  1  Buri'.  323 ;  or  a  note  promising  to  pay 
"on  the  sale  or  produce  when  sold  of  an  inn,"  HUl  v.  JIalford,  in 
error,  2  B.  &  P.  413 ;  so  an  order  or  promise  to  pay  "  in  good  East 
India  bonds,  &c.,"  is  neither  a  bill  or  a  note,  B.  N.  P.  272;  R.  v. 
Wilcox,  Bayl.  Bills,  8,  5th  cd. ;  so  a  note  promising  to  pay  a  sum  of 
£  ,  and  also  all  other  sums  which  may  be  due,  is  too  indefinite, 
Smith  V.  Ni(jlifinf/ale,2  Stark.  375;  but  the  contingency  to  vitiate 
the  bill  or  note  must  be  a]»parent  upon  the  face  of  it,  Richards  v. 
Richards,  2  B.  &  Ad.  447. 

12.  No  particular  form  of  words  is  necessary  to  constitute  a  valid  Promise  to  pay. 
promissory  note ;  neither  the  word  "promise"  nor  the  word  "pay" 

is  indispensable,  it  is  sufficient  if  a  promise  can  be  implied  ;  therefore 
"  I  promise  to  account  with  S.,"  3Iorrice  (or  Morris)  v.  Lee,  8  Mod. 
1362;  "  I  acknowledge  myself  to  be  indebted  to  a  A.  in  ,£  ,  to  be 
paid  on  demand,"  Cashorne  v.  Dutton,  Selw.  N.  P.  380,  n.  10th  ed., 
have  been  held  to  be  good  promissory  notes ;  see  also  Cliadirich  v. 
Allen,  1  Stra.  706;  Green  v.  Davis,  4  B.  &  C.  235;  but  a  note 
acknowledging  only  the  receipt  of  drafts  or  checks,  and  promising  to 
repay  the  amount,  is  not  a  good  note,  because  as  the  drafts  might  not 
be  paid,  the  note  was  held  to  be  contingent,  Williamson  v.  Bennett, 
2  Campb.  417 ;  and  a  common  I.  O.  U.  is  not  valid  as  a  promis- 
•ory  note,  although  receivable  in  evidence  under  an  account  stated, 
without  a  stamp,  Fisher  v.  Leslie,  1  Esp.  426;  Israel  v.  Israel, 
1  Campb.  175 ;  but  a  promissojy  note  to  pay  a  sum  six  v/eeks  after 
the  death  of  the  maker's  father,  was  held  good,  because  the  payment 
was  not  contingent,  although  tlie  time  was  uncertain,  Colehan  v. 
Cook,  2  Str.  1202 ;  S.  C.  affirmed  in  error,  Willes,  393.  So  a  note 
given  to  an  infant,  payable  when  he  should  come  of  age,  specifying 
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Promise  to  pay 
money. 


Joint  and  se- 
veral. 


Payable  to  order 
or  bearer. 


On  demand. 


Payable  at  or 
after  sight. 


Place  where 
payable. 


the  particular  day,  was  held  to  be  good,  Goss  v.  Nehon,  1  Burr.  226; 
S.  C.  1  Keny.  498.  So  it  must  be  a  promise  to  pay  money ;  there- 
fore held,  that  a  note  "  to  deliver  up  horses  and  a  wharf"  and  pay 
money  at  a  particular  day,  could  not  be  declared  on  as  a  note  within 
the  statute,  Martin  v.  Chauntry,  2  Str.  1271. 

13.  A  note  beginning  "  I  promise  to  pay,"  and  signed  by  two  or 
moi-e  persons,  is  several  as  well  as  joint,  March  v.  Ward,  1  Peake, 
130 ;  but  if  a  promissory  note  appears  on  the  face  of  it  to  be  the 
separate  note  of  A.  only,  it  cannot  be  declared  on  as  the  joint  note 
of  A.  and  B.,  though  given  to  secure  a  joint  debt,  Siffliin  v.  Walker, 
2  Campb.  308 ;  see  also  Emly  v.  Lye,  15  East,  7 ;  but  where,  in  an 
action  by  A.  against  B.,  it  was  stated  in  the  declaration  that  B.  and 
another  jointly  or  severally  promised  to  pay,  this  was  held  to  be  the 
same  as  jointly  and  severally,  and  that  both  promised  that  they  or 
one  of  them  should  pay,  consequently  it  was  a  joint  and  several  note, 
Rees  V.  Abbott,  Cowp.  832.  So,  although  a  note  begin  with  the 
words  "  I  pi-omise  to  pay,"  yet  if  it  be  signed  by  the  maker  for  him- 
self and  his  partner,  the  note  is  several  against  the  party  signing, 
and  joint  against  the  firm.  Sail  v.  Smith,  1  B.  &  C.  407. 

14.  A  bill  or  note  payable  to  the  order  of  a  person,  is  payable  to 
himself,  Smith  v.  M'Clure,  5  East,  476;  S.  C.  2  Smith,  43;  and 
a  note  made  payable  to  A.  only,  without  the  words  "  to  order,"  or 
"  to  bearer,"  is  held  to  be  a  good  promissory  note  within  the  statute 
of  Anne,  Smith  v.  Kendall,  6  T.  R.  123,  recognizing  Anon.  2  Ld. 
Raym.  1545,  and  also  Marius.  A  note  payable  to  bearer  generally, 
is  in  law  payable  on  demand,  Whitlock  v.  Underwood,  2  B.  &  C.  157; 
S.  C.  3  D.  &  R.  355 ;  but  a  note  payable  on  demand,  with  interest 
imtil  paid,  is  not  to  be  considered  as  payable  immediately,  Gascoyne 
V.  Smith,  M'Clel.  &  Y.  338 ;  see  also  koi-ton  v.  Ellam,  2  M.  &  W. 
461 :  S.  C.  1  Jur.  433. 

15.  The  words  "after  sight"  mean,  on  a  bill,  after  acceptance,  see 
ante,  Pref.  Bills,  sect.  33 ;  but,  on  a  note,  the  expression  imports 
being  again  exhibited  to  the  maker,  as  a  note  is  incapable  of  accept- 
ance, Sutton  V.  Toovier,  7  B.  &  C.  416 ;  see  also  Dixon  v.  Nuttall, 
1  Cr.  M.  &  R.  307 ;  S.  C.  4  Tyrw.  1013. 

16.  The  1  &  2  G.  4,  c.  78,  which  regulates  the  form  of  bills  in  this 
respect,  is  not  applicable  to  notes ;  therefore  if  the  maker  of  a  note 
wishes  to  rpialify  his  liability  by  fixing  the  place  where  the  same  shall 
be  payable,  he  must  insert  words  to  that  effect  in  the  body  of  the  note, 
Sanderson  v.  Bonnes,  14  East,  500 ;  recognized  in  Dichenson  v.  Bowes, 
16  East,  110;  but  where,  hy  a  memorandum  at  the  foot  of  a  note,  it 
is  made  payable  at  a  particular  place,  that  is  not  sufficient,  such 
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a  memorandum  not  forming  a  part  of  the  contract,  Exo7i  v.  Russell,      Promissory 
4  M.  &  S.  505  ;  recognized  in  ]\'llliams  v.  Waring,  10  B.  &  C.  2.       ! 


17.  As  to  the  sum  mentioned  in  the  instrument  to  be  payable,  see  Sum  payable, 
ante,  Pref.  Bills,  sects.  41,  42 ;  and  as  to  the  insertion  of  the  words 

"  value  received,"  ante,  sect.  43. 

18.  The  maker's  signature,  like  that  of  the  drawer  of  a  bill,  may  Maker's  sig- 
be  in  any  form  or  place  of  the  instrument,  see  ajite,  Pref.  Bills,  sect. 

44  et  seq. ;  but  where  a  note  begins  with  the  words  "  I  promise  to 
pay,"  but  the  maker  signs  in  his  own  name  for  others  his  partners, 
this  binds  the  partnership,  Oalway  {Ld.)  v.  Matthew,  10  East,  264; 
S.  C.  1  Campb.  403 ;  and  so  where  a  note  signed  by  two  parties 
begins  in  this  manner,  this  has  been  held  to  be  joint  and  several, 
Clerk  V.  Blachstoch,  Holt,  N.  P.  C.  474;  S.  P.  Marsh  v.  Ward, 
1  Peake,  130 ;  but  where  sucli  a  note  is  signed  in  the  alternative,  as 
"  J.  S.  or  else  J.  G.,"  this  has  been  held  not  to  be  the  promissoiy 
note  of  J.  G.  within  the  statute,  Ferris  v.  Bond,  4  B.  &  A.  679 ;  and 
where  a  person  signed  a  note  on  the  representation  that  others  were 
to  join,  and  one  of  the  parties  afterwards  refused  to  sign,  held  that 
the  payee  could  not  recover  against  the  party  that  signed,  unless  the 
jury  were  satisfied  that  the  person  signing  was  cognizant  of  the  fact 
of  refusal,  Leafy.  Gibhs,  4  C.  &  P.  466. 

3.  Acceptance  and  Indorsement. 

19.  Acceptance  forms  no  part  of  a  promissory  note,  but  indorse-  No  acceptance. 

ment  does,  the  form  of  which  is  subject  to  the  same  remarks  as  have  Indorsemeat  as 

'  "^  .  .  of  bills, 

been  made  on  that  in  respect  of  bills  :  an  indorsement  written  on 

a  blank  note  ^-ill  afterwards  bind  the  iudorser  for  any  sum  or  time  of 

payment  which  the  person  to  whom  he  intrusts  the  note  chooses  to 

insert  in  it,  Mussell  v.  Langstaffe,  2  Dougl.  514;   see  ante,  Pref. 

Bills,  sect.  55  et  seq. ;  post,  sect.  22. 

4.  Stamp. 

20.  Promissorv  notes  are  affected  bv  the  Stamp  Acts  in  three  How  notes  are 

affected  by  the 

ways;  1.  As  to  what  amounts  to  a  promissory  note  so  as  to  require  stamp  Acts. 

a  stamp,  see  Dig.  p.  ii.  Bills  (Exchange),  p.  243,  note  (^) ;  2.  The 
amount  of  the  stamp  necessary  when  the  instrument  is  made  payable 
after  date,  after  sight,  to  bearer  on  demand,  &c.  ib.  p.  243,  notes  (ti)  (v); 
3.  Wliat  alteration  of  the  instrument  will  render  a  new  stamp  neces- 
sary or  otherwise,  as  by  the  addition  of  the  words  "jointly  and  seve- 
rally," held,  that  this  being  a  material  alteration,  a  new  stamp  was 
necessary,  Perring  v.  Hone,  2  C.  &  P.  401 ;  S.  C.  4  Bing.  28  ;  S.  C. 
12  J.  B.  Moore,  135 ;  or  by  the  addition  of  the  name  of  a  party  as 
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Pumiisoni  a  surely,  Clerk  v.  Blachstocli,  Holt,  N.  P.  C.  474;  unless  made  with 
^"^"^^  the  consent  of  all  the  parties,  Cation  v.  Simpson,  8  Ad.  &  Ell.  136; 
S.  C.  3  Nev.  &  P.  248;  see  further  ante,  Pref.  Bills,  sect.  65—67; 
as  to  the  law  applying  equally  to  notes  as  to  bills,  and  as  to  the  sta- 
tutory provisions  relating  to  bank-notes  and  bankers'  notes,  see  Dig. 
p.  ii.  tit.  Bank,  Banks. 

5.  Consideration. 

Good  considera-      ~1-  That  a  note  has  been  given  for  a  good  consideration  will  be 
tion  presumed,    pi-gsumed  until  the  contraiy  appears,  in  the  same  manner  as  in  the 
Failure  &c.  of    case  of  a  bill,  see  ante,  Pref.  Bills,  sect.  70  et  sea.     Where  a  note 
cousi  eratioR.      j^^^  been  given  under  such  circumstances  that  the  payee  cannot  reco- 
ver on  it,  the  indorsee  must  prove  that  he  became  so  for  a  valuable 
consideration,  Ileafh  v.  Sansoni,  2  B.  &  Ad.  297.     If  a  party  sign 
his  name  upon  a  blank  ])aper,  and  transmit  it  to  another  with  a  parol 
authority'  to  draw  a  note  to  a  certain  amount,  an  indorsee  without 
proof  of  consideration  cannot  recover  on  the  note  if  drawn  to  a  larger 
amomit  than  was  warranted,  Itoiclands  v.  Evans,  4  Jur.  460.     For 
cases  Avhere  there  has  been  a  failure  or  illegality  of  consideration,  see 
Jackson  V.  Warn-ich,  7  T.  R.  121 ;  3Iann  v.  Lent,  10  B.  &  C.  877; 
Obbard  v.  Betham,  M.  &  M.  483;  Blofj(j  v.  Pinkers,  1  Ry.  &  Moo. 
125;  Bassettx.  Dod;jln,  10  Bing.  43;  see  also  ante,  Pref.  Bills, 

id),  sup. 

6.  Transfer. 

By  indorsement.  22.  The  transfer  of  notes  as  of  bills  may  be  either  by  indorsement 
or  by  delivery,  and  indorsements  may  be  either  in  blank  or  in  full,  &c. 
see  ante,  Pref.  Bills,  sect.  55.  An  indorsement  written  on  a  note 
with  a  black  lead  pencil  instead  of  ink,  is  a  writing  in  law,  and  gives 
the  indorsee  a  right  to  recover  on  it,  Geary  v.  Physic,  5  B.  &  C. 
234;  S.  C.  7  D.  &  R.  (>53.  An  indorsement  of  a  note  by  a  man's 
representative  is  good,  Watkins  v.  Manle,  2  J.  &  W.  243.  In  an 
action  against  the  maker  of  a  note  jjayable  to  A.  B,  or  bearer,  if  the 
declaration  state  that  A.  B.  indorsed  it  to  plaintiff,  this  indorsement 
must  be  proved,  Waynam  v.  Bend,  1  Campb.  175;  a  promissoiy 
note  being  evidence  under  the  money  counts  only  as  between  the 
original  parties  to  it,  ib.  A  bill  payable  to  the  order  of  drawer,  and 
by  him  delivered  to  the  plaintiff,  caimot  be  treated  as  a  promissory 
note  drawn  in  favour  of  the  plaintiff,  but  an  indorsement  must  be 
averred  as  well  as  delivery,  Prevdt  v.  Abbott,  5  Taunt.  786;  but 
Foreign  notes  '*■  foreign  note  is  transferable  in  England  by  indorsement,  the  Statute 
transferable.  of  Anne  extending  to  all  promissory  notes,  il///«€  v.  Graham,  1  B. 
k  C.  192;  Bentley  v.  Northhoiise,  1  M.  k  M.  66.     See  further  as 


I 


BILLS  (notes),  557 

to  the  law  relating  to  the  indorsement  of  bills,  which  is  also  applicable      Promissory 
to  notes,  ante,  Pref.  Bills,  sect.  77  ct  scq.  ^^J^"'_ 

23.  A  promissory  note  given  as  a  security  for  a  debt  passes  to  the  Transfer  by 
Crown  by  act  and  operation  of  law,  upon  an  inquisition  before  the    ^  '^^'^^'' 
coroner  and  a  verdict  of  felu  de  se  upon  the  body  of  the  payee  and 

holder,  Lambe  v.  Tai/lo7;  4  B.  &  C.  138 ;  S.  C.  6  D.  &  Ry.  188. 
So  it  passes  by  grant  from  the  Crown  under  the  sign  manual  without 
indorsement,  ib.  So  where  deposited  with  a  banker  as  a  security, 
Bmce  V,  Hurley,  1  Stark.  23.  See  further  as  to  the  law  of  transfer 
by  delivery  in  the  case  of  bills,  which  is  applicable  to  notes,  ante, 
Pref.  Bills,  sect.  95  et  seq. 

24.  Bank  of  England  notes  are  negotiable  abroad  as  well  as  in  this  Bank  notes  how 
countrj',  so  that  the  transferee  may  sue  thereon  in  his  own  name,  ""^"^'^'^   ^' 
De  la  Chanmette  v.  Bank  (En/jl.)  2  B.  &  Ad.  385 ;  and,  being  made 

payable  to  bearer,  are  transferable  by  mere  delivery,  and  cannot  be 
followed  by  a  party,  who  has  lost  or  been  cheated  or  robbed  of  them, 
into  the  hands  oi^hondjide  holder,  unless  taken  under  circumstances 
calculated  to  excite  suspicion,  Loicndes  v.  Anderson,  13  East,  130 ; 
and  see  also  Miller  v.  Race,  1  Burr.  452 ;  Grant  v.  Vaughan,  3  Burr. 
1516 ;  Peacock  v.  Bhodes,  2  Dougl.  633 ;  Solomons  v.  Bank  (Engl.) 
cited  13  East,  135,  n. ;  Snow  v.  Peacock,  IIJ.  B.  Moore,  486 ;  Strange 
V.  Wigney,  6  Bing.  677. 

Bankers'  notes,  being  commonly  made  payable  to  bearer  on  demand  Bankers'  notes 
at  the  country  bank  or  in  London,  are  also  tranferable  by  delivery  ^^^ 
like  other  instruments  which  are  so  made  payable. 

7.   Paijnwnt. 

25.  Three  days  grace  are  allowed  in  the  case  of  notes  as  of  bills,  Days  of  grace. 
Broicn  v.  Harraden,  4  T.  11. ;  and  in  a  declaration  on  a  note  pay- 
able on  demand,  it  is  not  necessary  to  allege  a  demand,  Bnmhcdl  v. 

Ball,  10  Mod.  38;  sed  aliter,  as  it  seems,  if  the  note  be  payable  two 
months  after  demand,  Ckristie  v.  Fonsick,  Selw.  N.  P.  352,  10th  ed. 
As  to  the  law  respecting  the  payment  of  bills,  which  is  also  appli- 
cable to  the  payment  of  notes,  see  ante,  Pref.  Bills,  sect.  114  et  seq. ; 
also  as  to  the  form  of  the  instrument,  ante,  sect.  14  et  seq. 

8.  Presentment. 

26.  Presentment  of  notes  is  only  for  payment,  and  not  for  accep-  Presentment 
tance  as  in  the  case  of  bills,  see  ante,  Pref.  Bills,  sect.  121  et  seq.  necessary  lor 

'  '  '  ^     what  purpose. 

There  must  be  a  demand  on  the  maker  of  a  note  for  payment  before  the 
indorser  can  be  charged,  Collins  v.  Butler,  2  Stra.  1087 ;  and  the  note 
must  be  presented  within  reasonable  time,  Darhlshlre  v.  Parker,  Q 
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East,  3 ;  so  upon  a  note  payable  on  demand  or  "  at  sight,"  an  action 
cannot  be  maintained  until  after  presentment,  Dixon  v.  Nuttall,  1 
Cr.  M.  &  R.  307;  S.  C.  4  Tyrw.  1013;  and  if  a  particular  place  be 
mentioned  in  the  body  of  a  note,  a  presentment  there  is  necessaiy  to 
charge  even  the  maker,  Sayiderson  v.  Boices,  14  East,  500 ;  and  a 
demand  there  is  a  demand  on  the  maker,  Saunderson  v.  Judge,  2  H. 
Bl.  509 ;  but  the  holder  of  a  banker's  note  payable  at  two  places  has 
the  right  to  present  it  at  either,  and  if  payment  be  refused  at  one, 
held  that  there  is  no  laches  if  it  be  proved  that  if  payment  had  been 
demanded  at  the  other,  ^yhich  was  more  convenient,  the  note  would 
have  been  paid,  Beediing  v.  Gotvcr,  Holt,  N.  P.  C.  313 ;  so  where 
a  servant  received  on  behalf  of  his  master,  in  payment  of  goods  sold, 
country  bank  notes  on  Friday  afternoon,  and  jiaitl  them  to  his  master 
after  banking  hours  on  Saturday,  held  that  there  was  no  laches  in 
not  presenting  them  before  the  stopping  of  the  bank  on  the  Saturday, 
James  v.  Uolditch,  8  D.  &  R.  40 ;  see  WUliams  v.  Smith,  2  B.  & 
A.  496 ;  also  further  as  to  the  consequence  of  not  presenting  in  time, 
and  other  matters  in  which  the  law  is  the  same  for  notes  as  for  bills, 
ante,  Pref.  Bills,  sect.  125  et  seq. ;  as  to  making  a  note  payable  at 
a  particular  place,  see  ante,  sect.  16. 


What  is  notice 
of  dishonour. 


9.  Notice  of  Dishonour. 

27.  Notice  of  dishonour  as  to  notes  relates  solely  to  non-payment, 
and  not  to  non-acceptance  or  protest,  as  in  the  case  of  bills,  see  ante, 
Pref.  Bills,  sect.  133.  Indorser  of  a  note  is  not  obliged  to  give  notice 
of  dishonour  when  there  are  no  effects  in  the  maker's  hands,  Corney 
V.  Mendez  de  Costa,  1  Esp.  302 ;  so  in  an  action  on  a  note  payable 
at  a  banker's,  held  that  it  was  not  necessary  to  prove  notice  to  the 
maker,  Pearce  v.  Pemhe7'they,  3  Campb.  261 ;  see  also  Reynolds  v. 
Davies,  in  error,  1  B.  &  P.  625 ;  and  as  to  what  have  been  deemed 
sufficient  notices  of  dishonour,  see  Hedger  v.  Steaven,  2  M.  &  W. 
799;  Smith  v.  Boulton,  1  H.  &  W.  3;  Edmonds  v.  Cates,  2  Jur. 
183;  and  not  sufficient.  Strange  v.  Price,  10  Ad.  &  Ell.  125;  S.  C. 
2  P.  &  D.  278 ;  3  Jur.  361.  Where  a  note  is  in  the  hands  of  an 
indorsee,  and  he  demands  payment  thereof  from  the  maker,  who 
neglects  or  omits  to  pay  the  same,  notice  of  such  refusal  or  default 
ought  to  be  given  by  the  indorsee  himself  to  the  prior  indorsee  or  in- 
dorsees (if  more  than  one),  otherwise  they  will  be  discharged,  An- 
derson v.  George,  Selw.  N.  P.  389,  10th  ed. ;  sec  also  further  as  to 
notice,  ante,  Pref.  Bills,  sect.  134  et  seq. 
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in      -rt  7  -n  •  -»r  Promissory 

W.  liemedy  on  jHromi.ssory  Jyotes.  Notes. 

28.  The  usual  remedy  on  a  promissoiy  note,  as  on  a  bill,  is  an  Form  of  actioo. 
action  of  assuvijisit,  3Iaimvuring  v.  Neivman,  2  B.  &  P.  120;  for 
whicli  the  new  rules  have  provided  concise  forms.     Interest  is  given  Payment  of 
upon  a  note  of  hand  from  the  time  of  its  becoming  payable,  Lithgow  ^°  ^^^^ ' 
V.  Lyon,  1  Coop.  22 ;  if  the  note  be  payable  on  demand,  interest  runs 
not  from  the  date  of  the  instrument,  but  from  the  time  of  tlie  demand, 
Baroiighy.  WJiite,  4  B.  &  C.  327.    As  to  the  Statute  of  Limitations  Statute  of  Liml- 
in  respect  to  notes  payable  on  demand,  that  begins  to  run  commonly  ' 

from  the  date  of  the  note,  Christie  v.  Fonsick,  Sehv.  N.  P.  C.  352, 
10th  ed. ;  but  where  the  note  was  payable  two  years  after  demand, 
held  that  the  statute  did  not  begin  to  run  until  two  years  after  de- 
mand of  payment  had  been  made,  Thorpe  v.  Booth,  1  Ry.  &  Moo. 
388;  S.  C.  nom.  Thorpe  v.  Combe,  8  D.  &  R.  347 ;  see  further  as  to 
staying  proceedings  and  defences  to  the  action,  ante,  Pref.  Bills, 
sect.  158. 


No.  CCLIX. 

Common  Form  of  a  Promissory  Note. 
Stamp  (a)]. 

London  (J),  1  Jan.  1844. 
£100. 

Two  months  after  date  (J)  I  promise  to  pay  (c)  to  C.  D.  or 
order  {d)  [at  Messrs.  A.  B.  k  Co.  bankers,  Lombard  Street  (e)] 
the  sum  of  one  hundred  pounds  value  received  (/). 

A.  B.  {maker)  {g). 
Payable  at  Messrs.  A.  B.  &  Co.  (A) 

Indorsed  (i)  E.  F.  {first  indorser) 

G.  H.  {second  indorser) 


{a)  As  to  the  stamp  duty  on  promissory  notes,  see  ante,  sect.  20. 

(fc)  As  to  the  date  of  place  and  time,  see  ante,  sect.  10,  11. 

(c)  As  to  the  effect  of  these  words,  see  ante,  sect.  12. 

{d)  As  to  the  effect  of  these  words,  see  ante,  sect.  14,  15,  et  seq. 

(e)  Effect  of  inserting  the  place  of  payment  in  the  body  of  the  note,  see  ante, 
sect.  16. 

{f)  As  to  these  words,  see  ante,  sect.  17 ;  and  as  to  the  consideration,  sect.  21. 

(g)  Effect  of  the  maker's  signature,  see  ante,  sect.  18. 

{h)  Effect  of  inseiting  the  place  of  payment  at  the  foot  of  the  note,  see  ante, 
sect.  16,25. 

(J)  Law  as  to  transfer  by  indorsement  and  delivery,  see  ante,  22 — 24. 
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Checks. 


III.  CHECKS. 


Definition  and 
nature  of  the 
instrument. 


Particular 
properties  of 
checits. 


Place  where 
ilated. 


Date  or  lime. 


1.  Definition  and  Nutuj-e  of  the  In- 
strument. 10. 
Particular  Properties. 

1.  Form  of  the  Instrument. 
2. — Is^  Place  where  dated.  \  \ . 

Z.—2d.  Bate  or  Time.  • 

4. — 3d.  Banker  on  whom  dratcn.  12. 

5. — ^th.  Payee. 
6. — oth.  Drawer's  Signature. 
7. — 6th.     Crossing    the     Check    with 

Bunker's  Name.  |   13. 

8. — 7th.  Indorsement.  I 

2.  Acceptance  and  Payment.  14^ 

9.  hiability  of  Bankei\  \ 


Marking  Amounts  to  Acceptance. 
Banker's    Liability  as  to  the  Pay- 
ment of  Checks. 

3.  Presentment. 

Presentment   must  be   made  with 

due  diligence. 
Consequence  of  keeping  a    Cluck 

after  it  is  due. 

4.  Notice  of  Dishonour. 
Time  of  giving  Notice. 

5,  Remedy  on  a  Check. 
At  Common  Laic. 
By  the  Custom  of  Merchants. 


Sect.  1.  A  check  or  draft  on  a  banker  is  a  written  order,  request- 
ing him  to  pay  on  demand  to  some  person  therein  named  a  certain 
sum  of  money.  It  is  a  negotiable  instrument,  and  in  many  respects 
resembles  a  bill  of  exchange ;  but  checks  are  exempt  from  stamp  duty 
if  the  provisions  of  9  G.  4,  c.  49,  are  complied  with,  see  infra,  sect.  2j 
also  Dig.  p.  ii.  tit.  Bank  (Baxkers).  A  check  is  a  legal  tender  if 
not  objected  to,  Wilbi/  v.  Warren,  Tidd,  9th  ed.  187;  but  it  is  not 
deemed  money  within  the  Annuity  Act,  Poole  v.  Cahanes,  8  T.  R. 
328.  What  relates  to  checks  may  be  considered  under  the  following 
heads:  1.  The  form  of  the  instiument;  2.  Acceptance;  3.  Present- 
ment ;  4.  Notice  of  dishonour ;  5.  Remedy  on  a  check. 

1.  F'orin.  of  the  hi.^trumott. 

2.  As  to  the  form  of  the  check  it  is  necessary  to  observe — 
1st.  TJie  place  icliere  it  is  dated  or  supposed  to  be  drawn,  whicb, 
in  order  to  exempt  a  check  from  stamp  duty,  must,  by  the  9  G.  4, 
c.  49,  s.  15,  be  issued  from  a  place  within  fifteen  miles  from  the  resi- 
dence or  house  of  business  of  the  bankers,  see  9  G.  4,  c.  49,  s.  15 ; 
Dig.  td).  siqy.',  the  place  must  therefore  be  truly  specified  in  the  check, 
otherwise  it  has  been  held  to  be  void  for  want  of  a  stamp.  Waters  v. 
Brogden,  1  Y.  &  J.  457. 

3. — 2d.  Date  or  time  of  draivimj ;  a  check  will,  by  the  same  sta- 
tute, be  void  for  want  of  a  stamp  if  it  be  not  dated  on  or  before  the 
day  on  which  it  is  issued,  Allen  v.  Keeves ;  see  Dig.  nb.  sup. ;  se<^ 
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also  further  as  to  the  dutiaio-  such  instruments,  ante,  Prcf.  Bills,         Checks. 
sect.  30. 

4.— 3d.  The  hanker  on  ichoni  drawn ;  to  brinu,'  a  check  within  the  Banker  oa 
exemption  of  the  statute  it  must  be  drawn  upon  a  banker,  Castlemaii  "'^"'^  ''"^'"" 
V.  Ray ;  see  Dig.  nh.  sup. 

5. — 4th.  The  payee;  a  check  to  come  within  the  exemption  above  Payee, 
mentioned  must  be  payable  to  bearer  on  demand,  but  the  name  of  the 
payee  need  not  be  stated.  If  drawn  in  the  words  "  Pay  No.  1  or 
bearer,"  or  "  office  or  bearer,"  it  is  sufficient,  and  this  word  makes  it 
transferable  by  mere  delivery,  see  ante,  Bills,  sect.  95 ;  but  a  check 
Avithout  the  word  "  bearer"  is  not  a  valuable  security  within  tlie  7  & 
8  G.  4,  c.  29,  s.  5;  R.  v.  Yates;  see  Dig.  iih.  sup.  As  to  the  eftect 
of  crossing  the  check  with  a  banker's  name,  see  infra,  sect.  7. 

6. — 5th.  The  draper  s  signature ;  as  a  rule  Avhere  a  check  is  drawn  Drawer's  sig- 
by  several  persons  not  partners,  as  assignees  of  a  bankrupt,  all  ought  "*'"'^' 
to  sign  the  instrument ;  but  equity  will,  in  cases  of  bankruptcy  and 
under  particular  circumstances,  direct  that  the  money  may  be  drawn 
out  by  checks  signed  by  one  or  more  only  of  the  assignees,  as  where 
one  is  dead  and  the  otliQr  abroad.  Ex  ])arte  Collins,  2  Cox,  427 ;  or 
where  one  has  absconded,  Ex  2)arte  Hunter,  2  Rose,  363. 

7. — 6th.  Crossing  the  check  icith  banker's  name;  it  is  the  custom  Crossing  check. 
in  London,  when  the  name  of  a  particular  banker  is  written  across  a 
check,  to  pay  that  check  to  no  one  except  to  the  banker  whose  name 
is  so  written,  Stewart  v.  Lee,  1  Moo.  &  Malk.  158 ;  the  eifect  of  this 
is,  that  bankers  refuse  to  pay  a  check  so  crossed  to  any  but  a  banker, 
but  it  does  not  preclude  the  holder  of  a  check  from  changing  the 
name  of  the  banker  and  substituting  that  of  another ;  and  sometimes 
the  word  "  Co."  only  is  put  in  the  first  instance,  with  the  space  for 
the  particular  name  to  be  filled  uj)  afterwards,  ib.;  this  does  not, 
however,  secure  the  payment  to  any  particular  party  or  restrict  the 
circulation  of  the  instrument,  ib. 

8. — 7tb.  lyidorsement  is  not  a  usual  or  necessary  part  of  this  in-  Indorsement, 
strument,  as  it  passes  by  mere  delivery;  but  the  effect  of  indorsement 
is  the  same  as  in  the  case  of  bills,  to  make  the  indorser  liable  to  the 
holder  if  the  check  is  dishonoured ;  and  it  seems  that  where  a  check 
given  by  a  debtor  in  favour  of  his  creditor  has  been  indorsed  by  the 
latter,  this  has  been  admitted  in  evidence  against  him  that  he  has  re- 
ceived payment,  Erjij  v.  Barnet,  3  Esp.  1 96 ;  but  proof  of  delivery 
and  payment  of  a  check  to  the  plaintiff  is  not  sufficient  evidence  of  a 
debt  to  support  a  set  off,  unless  it  be  shewn  upon  what  consideration 
and  mider  what  circumstances  the  check  was  given,  Aubert  y.  Walsh, 
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Checks. 


Liability  of 
banker. 


Marking 
amounts  to 
acceptance. 


Banker's  liabi- 
lity as  to  the 
payment  of 
checks. 


Presentment 
must  be  made 
with  due  dili. 
gence. 


4  Taunt.  293;    see  also  Cary  v.  Gerrish,  4  Esp.  9;  Bleashy  v. 
Crossley,  3  Bing.  430. 

2.  Acceptance  and  Payment. 

9.  A  banker  is  bound  to  pay  his  customer's  checks  when  he  has 
effects  in  his  hands,  otherwise  he  is  liable  to  an  action,  there  being  an 
implied  contract  between  a  banker  and  a  customer  that  the  former 
should  pay  the  checks  of  the  latter,  Marzetti  v.  Williams,  1  B.  & 
Ad.  415.  If  one  banker,  holding  a  check  drawn  upon  another  banker, 
presents  it  after  four  o'clock  and  it  is  not  then  paid,  but  is  marked  for 
payment  the  next  day  according  to  the  custom  of  London  bankers, 
this  marking  is  held  to  be  an  acceptance,  Robson  v.  Bennett,  2  Taunt. 
388;  but  this  is  binding  only  as  between  the  banker  and  his  cus- 
tomers, Boddington  v.  Schlencher,  1  Nev.  &  Man.  540. 

10.  Where  a  check,  drawn  by  a  customer  for  a  sum  of  money  de- 
scribed in  the  body  of  the  check  in  words  and  figures,  was  afterwards 
altered  by  the  holder,  who  substituted  a  larger  sum  for  that  originally 
inserted,  but  in  such  a  manner  that  no  person  in  the  ordinaiy  course 
of  business  could  have  observed  it,  held  that  the  banker  could  not 
charge  the  ciistomer  beyond  the  sum  for  which  the  check  was  origi- 
nally drawn,  Sail  v.  Fuller,  5  B.  &  C.  750.  So  where  a  check 
really  drawn  by  a  customer  was  by  him  torn  in  pieces,  but  afterwards 
a  stranger,  picking  up  the  pieces,  pasted  them  together  and  presented 
the  instrument  so  soiled  and  joined  to  the  banker,  held  that  the  latter, 
who  paid  the  check,  could  not  charge  the  customer  with  the  pay- 
ment, Scholey  v.  Rainshottom,  2  Campb.  485 ;  but  Avhere  the  wife  of 
a  customer,  at  the  request  of  her  husband,  filled  up  a  check  in  such 
a  careless  manner  as  to  facilitate  a  fraudulent  alteration  thereof  by 
the  husband's  clerk,  held  that  the  loss  must  fall  on  the  customer,  it 
being  his  fault  to  employ  a  person  not  sufficiently  conversant  with 
business,  Young  v.  Grote,  4  Bing.  353.  So  where  a  banker  gave  up 
bills  which  he  had  received  from  his  correspondent  upon  receiving 
from  the  acceptor  a  check  for  the  amount  on  another  banker,  held 
that  he  was  not  guilty  of  negligence,  although  it  turned  out  that  the 
check  was  dishonoured,  it  being  done  in  the  ordinary  course  of  busi- 
ness among  bankers,  Russell  v.  Hankey,  6  T.  R.  12;  but  if  the 
holder  of  a  check  takes  banker's  notes  instead  of  cash,  and  the  banker 
fails,  the  drawer  is  discharged,  Powell  v.  Roche,  6  Esp.  76. 

3.  Presentment. 

11.  The  holder  of  a  check  is  bound  to  present  it  with  due  dili- 
gence, Richford  V.  Ridge,  2  Campb.  537 ;  and  it  seems  to  be  now 
established  that  the  holder  has  the  whole  of  the  bankinsr  hours  of  the 
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next  (lay  within  which  to  present  it  for  payment,  Richford  v.  Ridge,  Checks, 
ub.  mj). ;  Rohson  v.  Bennett,  vh.  sup. ;  Mnule  v.  Droion,  4  Bing. 
N.  C.  266;  and  if  he  pay  it  to  liis  bankers  before  the  time  at  which 
the  bankers,  by  presenting  it  at  the  clearing  house,  might  obtain  pay- 
ment on  the  same  day,  the  drawer  is  not  discharged  by  their  omitting 
so  to  present  it,  although  by  such  delay  the  check  was  dishonoured 
the  next  day,  JBoddington  v.  Schlencher,  ub.  sup. 

12.  A  check  is  payable  immediately,  and  the  holder  keeps  it  at  his  Consequence 
peril  5  and  a  person  taking  it  after  it  is  due,  takes  it  also  at  his  peril ;  check^fter  U  is 
for  such  a  check  stands  on  the  same  footing  as  a  bill  or  note  that  is  due. 
overdue,  and  the  party  taking  it  can  have  no  better  title  than  the 

party  from  whom  he  takes  it.  Downy.  Hailing,  4  B.  &  C.  330; 
S.  C.  6  D.  &  Ry.  455 ;  S.  C.  2  C.  &  P.  11 ;  therefore  where  a  check 
was  lost,  and  five  days  after  it  was  taken  by  a  shopkeeper  in  payment 
of  goods,  held  that  in  an  action  by  the  loser  against  the  shopkeeper, 
the  jury  were  properly  directed  to  find  for  the  plaintiff",  if  they  thought 
that  the  defendant  had  taken  it  under  circumstances  which  ought  to 
have  excited  suspicion,  ib. ;  and  the  rule,  that  bills  or  notes  taken 
after  they  are  due  are  taken  subject  to  the  objections  existing  against 
them,  applies  to  checks,  unless  issued  long  after  their  date,  Boekni 
V.  Sterling,  7  T.  R.  423;  S.  C.  2  Esp.  574;  so  if  a  man  accept  a  note 
or  draft  of  his  debtor  on  a  third  person,  and  hold  it  an  unreasonable 
time  before  he  demands  payment  of  the  person  on  Avhom  it  is  drawn, 
and  the  latter  becomes  insolvent,  the  loss  must  fall  upon  the  creditor, 
although  it  was  not  a  negotiable  instrument,  Chamberlyn  v.  Delarive, 
2  Wils.  353. 

4.  Notice  of  Dishonour. 

13.  A  person  receiving  a  check  on  a  banker  may  either  lodge  it  Time  of  giving 
witli  his  own  banker  to  obtain  payment,  or  may  pay  it  away  in  the  "°^"=^' 
course  of  trade,  although  by  so  doing  the  notice  of  its  dishonour  is 
postponed  a  day,  one  day  being  allowed  for  notice  from  the  payee  to 

the  drawer,  after  the  day  on  which  notice  is  given  by  the  banker  to 
the  payee,  Robson  v.  Bennett,  id),  sup. ;  so  when  a  customer  pays 
into  his  bankers,  in  the  ordinary  way,  a  check  drawn  upon  them  by 
another  customer,  they  are  intitled  to  the  same  time  for  ascertaining 
whether  the  cheek  will  be  paid,  and  giving  notice  of  dishonour  (in 
case  it  be  resolved  by  them  not  to  pay  the  check)  as  in  the  case  where 
the  check  is  drawn  upon  other  bankers,  Boyd  v.  Emmerson,  2  Ad. 
k  Ell.  184;  S.  C.  4  Nev.  &  Man.  99. 

5.  Remedy  on  a  Chech. 
14^  By  the  general  rule  of  law,  a  banker's  check  is  not  money,  it  At  common 
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Checks. 


By  the  custom 
of  meichants. 


is  a  more  chose  in  (ictiou,  not.  assi;j:nuble,  and  not  recoverable  by 
action,  and  there  are  it  seems  cases  which  may  still  fall  within  the 
general  rule ;  where  therefore  a  trader,  after  having  committed  an  act 
of  bankruptcy,  borrowed  a  check,  but  finding  his  affairs  desperate, 
returned  it  without  having  us(>d  it,  held  that  his  assignees  could  nor 
maintain  trover  for  it,  Moor'e  v.  Bartritp  ov  Barthrop,  1  B.  &  C.  5; 
S.  C.  2  D.  &  Ry.  25.  But  as  checks,  like  bills  and  notes,  have  in 
favour  of  trade  become  negotiable  instruments,  the  remedies  on  bills 
and  notes  ore  applicable  to  them. 


No.  CCLX. 

Form  of  a  Check 

or  Draft  oti  a 

Bnnker. 


No.  CCLX. 
Common  Form  of  a  Check  or  Draft  on  a  Banher. 

No.  505  (c)  London,  («)  1  Jan.  18     (h). 

Messrs.  C.&  Co.  (ff)  S 

Lombard  Street,  (e)      ;3 
Pay  to  ^Messrs.  C.  k  S.  or'^  bearer  (/)  seven  hundred  and 
ninety-two  pounds  six  shillings  ^  {g)  and  four-pence. 

£792  :  6s.  4 J.  (^)  I  T.  F.a) 

Indorsed,  kc.  (k) 
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seej)ost,  Shipping. 


(fl)  As  to  the  necessity  of  naming  the  place  where  drawn,  see  Pref.  ante, 
sect.  2. 

(b)  As  to  the  naming  the  time,  see  ante,  sect.  3. 

(c)  This  is  merely  the  private  mark  of  the  drawer. 

(<f )  A  check  must  be  drawn  upon  some  banker,  see  ante,  sect.  4. 

(e)  The  address  of  the  banker  is  a  mere  matter  of  convenience. 

(  /■)  As  to  what  is  necessary  or  otherwise  to  be  stated  in  a  check  with  regard 
to  the  payee,  see  aiite,  sect.  .5. 

(g)  The  reason  for  mentioning  the  sum  in  the  body  of  the  check,  and  also  in 
figures  in  the  margin,  is  the  same  as  in  the  case  of  bills,  see  ante,  Pref.  Bills, 
sect.  32,41. 

(//)  The  law  as  to  the  drawer's  signature  in  the  case  of  bills  of  exchange  is 
applicable  to  checks,  see  ante,  Pref.  sect.  6,  also  Bills,  sect.  44. 

(i)  As  to  the  effect  of  crossing  a  check  in  this  manner,  see  a7ite,  Pref.  sect.  7. 

(Aj  As  (0  the  effect  of  indorsement  in  the  case  of  checks,  see  ante,  Pref.  sect.  7 


HILLS  (PAKCELS,  kc.) 


565 


BILLS  OF  PARCELS,  AND  BOUGHT-AND- 
SOLD  NOTES. 


1.   Distinction  between  Bills  oj'  Par- 
cels and  Bousht-and-Sold  Notes. 


2.  Signature  of  the  Instrument. 

3.  Stamp. 


Sect.  1.  Bills  of  parcels  are  the  notes  which  tradesmen  usually  Distinciion 
give  on  selling  goods  by   retail :    boiight-and-sold  iiotes  are  notes  parcels  ^nd  ^ 
which  pass  between  the  vendor  and  purchaser  in  commercial  matters  :  bought-and-sold 
both  are  intitled  to  consideration  since  the  Statute  of  Frauds,  which 
render  some  note  or  memorandum  necessary  as  evidence  of  a  contract 
between  the  parties,  unless  in  the  particular  cases  there  specified,  see 
further  Dig.  p.  ii.  tit.  Frauds  (Statute)  ;  also  as  to  bought-and-sold 
notes,  post,  Notes  and  Orders. 

2.  The  Statute  of  Frauds  requires  the  signature  of  the  party  to  be  Signature  of 

.  ^  .  .,.,,,  the  instrument. 

charged,  but  no  particular  form  or  signature  is  required ;  it  the  name 

of  the  vendor  is  printed,  and  that  of  the  vendee  written  by  the  vendor, 
that  is  a  sufficient  memorandum  of  the  contract  to  charge  the  vendor, 
Schneider  v.  Noj'ris,  2  M.  &  S.  286;  and  although  the  bill  of  parcels 
be  not  signed,  if  a  letter  with  a  proper  signature  be  connected  with 
the  bill  of  parcels,  it  will  be  sufficient  to  take  the  case  out  of  the  sta- 
tute, Saunderson  v.  Jackson,  2  B.  &  P.  238. 

3.  Any  note  or  memorandum  rendered  necessary  by  the  9  G.  4,  Stamp, 
c.  14,  is  exempt  from  stamp  duty,  see  further  Dig.  p.  iii.  tit.  Limi- 
tations. 


No.  CCLXL 
Conitnon  Form  of  a  Bill  of  Parcels. 

London,  24th  October,  18 
Messrs.  J.  S.  &  Co. 

Bought  of  T.  N.  k  C.  (a)  cotton  yarn  and  piece  goods  {here 
follows  a  list  of  the  articles  sold,  with  the  particulars  and  quan- 
tity, with  the  prices  annexed.) 

No.  3,  Freeman's  Court,  Cornhill. 


No.  CCLXL 

BdlofParceh 


(a)  If  the  name  of  the  vendor  be  in  print,  it  is  nevertheless  sufficient  to  cliargc 
him  if  that  of  the  vendee  be  written,  see  ante,  Pref,  sect.  2. 
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No.  CCLXII.  No.  CCLXII. 

Another  Form. 

Another  Form. 
Mr.  J.  M. 

Bought  of  S. 

Tons. 
Teneriffe  barilla,  \vg.  50  :  5  :   1   :  12 
Dft  12  lb.  per  ton    .  5:1:   12 


Net  50    ....     at  £13  per  ton  in  }      £  - 
bond     .     .     . ) 
Discount    .     .     . 


Ex  Prince  Royal.  £ 


Payable  per  approved  bills  not  exceeding  two  months. 


conditional. 


BILLS  OF  SALE  OF  GOODS. 

1.  Form  of  a  Bill  of  Sale.  I        EffectofPossession,orthexoantofit, 

Absolute  or  Conditional.  \  2.  Stamp. 

Form  of  a  bill         Sect.  1.  A  bill  of  sale  is,  in  its  operation  and  form,  precisely  simi- 
of  sale.  Y^x  to  a  bargain  and  sale ;  but  the  bill  of  sale  is  of  such  things  as  do 

Absolute  or  not  savour  of  the  realty,  as  goods,  household  furniture,  &c.  It  may 
be  either  absolute,  when  the  vendor  wishes  to  convey  the  entire  pro- 
perty to  the  vendee ;  or  conditional  when  the  conveyance  is  subject  to 
a  condition  for  making  the  same  void  on  payment  of  the  money  ad- 
vanced upon  the  goods.  When  such  a  deed  is  executed,  the  property 
in  the  goods  passes  to  the  vendee  by  deliveiy.  But  when  it  is  made 
absolute  to  a  person,  actual  possession  must  "  accompany  and  foUow 
the  deed,"  otherwise  it  is  void.  A  delivery  of  a  single  article  in  the 
name  of  the  whole  will  not  of  itself  give  the  purchaser  such  a  posses- 
sion as  will  profit  him  against  creditors ;  but  in  the  case  of  a  condi- 
tional bill  of  sale,  the  vendor's  continuing  in  possession  will  not  void 
the  deed,  3  Co.  80 ;  Edwards  v.  Harhen,  2  T.  R.  587.  Therefore  if 
an  assignment  be  made  of  household  furniture,  and  the  assignor  con- 
tinues in  possession,  it  is  not  protected  against  an  execution,  at  the 
suit  of  a  creditor  of  the  assignor,  unless  the  assignment  were  noto* 
rious,  Armstrong  v.  BaJdoch,  Gow,  33 ;  and  see  Smith  v.  Russell,  3 
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Taunt.  4(X).  And  it  is  not  ciioiigli  that  a  person  is  put  in  to  keep  Of  G,mds. 
possession  jointly  with  the  assignor,  Wordall  v.  Smith,  1  Camp.  333. 
If  the  vendee  suffers  the  late  owner  to  interfere  or  exercise  any  act  of 
ownership,  it  shall  avoid  the  bill  of  sale  as  against  a  bond  fide  execu- 
tion, Paget  v.  Perchard,  1  Esp.  205 ;  for  want  of  possession  on  a  bill 
of  sale  is  a  notorious  badge  of  fraud,  which  ought  to  be  left  to  the 
juiy,  Martin  v.  Podger,  2  Bl.  702;  S.  C.  5  Burr.  2631.  And  a 
conveyance  of  chattels,  unaccompanied  with  possession,  is  void,  al- 
though in  the  same  instrument  be  contained  a  valid  mortgage  of 
leasehold  buildings,  in  which  the  chattels  are  situated,  Meed  v.  Blades, 
5  Taunt.  212.  And  to  prove  a  bill  of  sale  fraudulent,  declarations 
made  by  the  vendor  at  the  time  of  executing  it  are  admissible,  but  not 
those  made  at  another  time,  Phillij)s  v.  Earner,  1  Esp.  355 ;  but  a 
bill  of  sale  made  for  a  valuable  consideration,  unaccompanied  with 
the  possession,  is  valid  against  the  vendor,  and  also  against  a  creditor, 
with  whose  knowledge  and  assent  it  was  given.  Steel  v.  Brown,  1 
Taunt.  381.  As  to  the  effect  of  a  bill  of  sale  from  the  sheriff,  see 
Ohservations,  post,  No.  CCLXV. 

2.  An  absolute  bill  of  sale  is  charged  as  a  conveyance  with   an  Stamp. 
ad  valorem  stamp  on  the  consideration  money,  see  Conveyance. 
As  to  a  conditional  bill  of  sale,  see  Mortgage. 


Assignments  of  Bills  of  Sale,  see  ante.  Assignments. 


No.  CCLXIII.  No.  CCLXIII. 

Absolute 

Absolute  Bill  of  Sale.  Bill  of  Sale. 

Know  (fee.  that  I  (K)  of  &c.  in  conson  of  the  sum  of  £  Grant, 

to  me  in  hand  pd  by  (P.)  of  &c.  at  &c.  the  rect  whof  I  do  hby 
acknge  Have  granted  bargained  and  sold  and  by  &c.  Do  grant 
&c.  unto  the  sd  (P.)  all  the  goods  and  household  stuff  and  imple- 
ments of  husbandry  and  all  other  goods  and  chattels  mentd  in 
the  schedule  hereunto  annexed  To  Have  &c.  all  and  singr  the  Habendum, 
sd  goods  household  stuff  and  implements  of  husbandry  and  evy 
of  them  hby  bargd  and  sold  unto  and  to  the  proper  use  and 
behoof  of  the  sd  (P.)  his  exs  ads  and  ass  for  ever  freely  quietly 
peaceably  and  witht  any  contradiction   claim   disturbance   or 
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Xo.  CCLXllI.  hiuderauce  of  any  psn  whatsr  uud  uitht  any  acct  to  me  or  to 
any  other  whomsr  to  be  made  answered  or  hraftr  to  be  rendered 


BiU  of  Hale. 


^^'arrunty. 


SO  that  neither  I  (V.)  nor  any  or.  psn  for  me  or  in  my  name  any 
right  title  int  or  demand  of  to  or  for  the  sd  goods  &c.  or  any  pt 
or  pts  thof  ought  to  exact  challenge  claim  or  demand  at  any  time 
or  times  hraftr  but  from  all  action  right  este  title  claim  demand 
posson  and  int  thof  shall  be  wholly  barred  and  excluded  by 
force  and  virtue  of  these  prests  And  I  the  sd  {V.)  for  myself 
my  exs  and  ads  all  and  singr  the  sd  goods  and  household  stuflt 
unto  the  sd  (P.)  his  exs  ads  and  ass  agst  me  the  sd  (F.)  my  exs 
and  ads  and  evy  or.  psn  and  psns  whomsr  shall  and  will  warrant 
and  for  ever  defend  by  these  ])rests  of  which  goods  I  the  sd  ( V.) 
have  put  the  sd  (P.)  in  full  posson  («)  by  delivering  him  one 
chair  in  the  name  of  all  the  sd  goods  and  chattels  at  the  sealing 
and  delivery  hereof    Iti  witness  &c. 

A.  B,  (vendor)  [Seal] 
Signed  sealed  and  delivered  by  the  within-named  {or  "  above- 
named,"  as  the  case  may  he)  (F.)  being  first  duly  stamped  and 
at  the  same  time  full  posson  of  all  and  singr  the  goods  chattels 
and  effects  within-mentd  [or  "  above-mentd")  to  be  bargd  and 
sold  were  given  by  the  sd  (F.)  to  the  sd  (P.)  by  the  sd  (F.*-) 
delivering  to  the  sd  (P.)  one  chair  in  the  name  of  the  whole  of 
the  sd  goods  and  preses  in  the  presence  of  C.  D. 


Or  Delivery  of  Possession  may  be  indorsed  thus. 

Memorandum — On  the  day  and  yr  within-written  (or  "  on  the 
day  of  ")  possession  of  the  goods  and  preses  within 

bargd  and  sold  was  delivered  by  the  sd  ( F.)  to  the  sd  (P.)  by  the 
sd  (F.'s)  giving  to  the  sd  (P.)  one  chair  &c. 


No.  CCLXIV. 

Conditional 
Bill  of  Sale. 

reslaluin. 


No.  CCLXVI. 

Conditional  Bill  of  Sale  of  Goods  and  Merchandize^ 

This  Indre  made  &:c.  see  ante,  No.  LXXXVI.  Betn  A.  B.  of 
&c.  of  the  one  pt  and  C.  D.  of  &c.  of  the  or.  pt  Witnesseth  That 


(a)  As  to  the  efficacy  of  this  clause,  see  Ohs. 
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for  and  in  consoii  of  the  sum  of  f  in  &c.  pel  by  the  sd    No.  CCL.\]\'. 

C,  D.  to  the  sd  A.  B.  the  reet  whcsreof  &c.  (a)  He  the  sd  A.  B.     Bill  of  Sale. 
Hath  gi-anted  bargained  sold  and  confirmed  and  by  these  prests 
Doth  grant  &c.  unto  the  sd  C.  D.  his  exs  ads  and  ass  All  those 
Sec.  {here  name  the' goods  and  merchandize)     To  Have  and  to  Habendum. 
Hold  the  sd  goods  and  mercliandize  and  all  and  singr  or.  the 
preses  hby  bargained  and  sold  for  ever  And  the  sd  [assignor)  for  Warranty. 
himself  &c.  {clause  of  warranty,  as  in  last  Precedent)   Provided  proviso  (or 
always  and  it  is  hby  agrd  by  and  betn  the  sd  pties  to  these  '■^'''^'npt'o"- 
prests  that  if  the  sd  A.  B.  his  exs  ads  or  ass  or  any  of  them  do 
and  shall  well  and  truly  pay  or  cause  &:c.  unto  the  sd  C.  D.  his 
exs  ads  or  ass  the  sum  of  £  on  the  day  of  for 

the  redemption  of  the  sd  hby  bargained  goods  Then  these  prests 
and  evy  clause  article  condon  and  thing  herein  contd  shall  cease 
determine  and  be  absolutely  void  And  the  sd  A.  B.  doth  hby  Covenant  to 
for  himself  his  exs  ads  and  ass  covt  and  grant  with  and  to  the 
sd  C.  D.  his  exs  &c.  in  manner  following  that  is  to  say  That  he 
the  sd  A.  B.  his  exs  or  ads  shall  and  will  well  and  truly  pay  or 
cause  kc.  the  sd  sum  of  £  at  the  time  and  in  the  manner  afd 
A7idm  case  deft  shall  hap[>en  to  be  made  in  paymt  of  the  sd 
sum  of  £  or  any  })t  thof  on  the  sd  day  of  ac- 

cording to  the  true  intent  and  meaning  of  these  presents  Then 
the  sd  C.  D.  his  exs  ads  and  ass  shall  and  may  peaceably  and 
quietly  have  rece  and  enjoy  to  his  and  their  own  proper  and 
absolute  use  and  behoof  for  ever  the  sd  hby  bargained  goods 
and  preses  and  evy  pt  thof  with  all  and  singr  the  apts  witht  any 
Iful  let  suit  trouble  molestation  or  denial  of  the  sd  A.  B.  his  exs 
ads  or  ass  or  any  or.  psn  or  psns  claiming  under  him  And  the  Covenant  to  re- 
sd  C.  D.  for  himself  his  exs  &c.  doth  hby  covt  &c.  with  the  sd  uporpayment. 
A.  B.  his  exs  &;c.  that  he  the  sd  C.  D.  his  exs  &c.  shall  and  will 
immly  after  the  rect  of  the  sd  sum  of  £  according  to  the 

true  intent  and  meaning  of  the  condon  afd  and  upon  the  request 
of  the  sd  A.  B.  his  &:c.  well  and  truly  deliver  unto  the  sd  A.  B. 
his  kc.  the  sd  goods  in  as  good  plight  and  condon  [fire  and  or. 
inevitable  accidents  excepted]  as  the  same  and  evy  of  them  at 
this  present  time  now  are  Signed  sealed  and  delivered  &c. 
(see  last  Precedent.) 


(a)  This  may  be  filled  up  from  the  last  Precedent. 
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No.  CCLXV. 

Goods  taken  in 
Execution. 


Recital  of  writ 
of  execution. 


Execution  of 
writ. 


Valuation  of 
goods. 

Sale  to  creditor. 


No.  CCLXV. 

Bill  of  Sale  from  the  Sheriff  of  Goods  taken  in 
Execution. 

Ohs.  1.  Where  goods  taken  in  execution  were  put  up  to  sale,  and 
the  purchaser  took  a  bill  of  sale  from  the  sheriff,  but  permitted  the 
vendor  to  continue  in  possession,  who  afterwards  executed  another 
bill  of  sale  to  another  party,  held  that  the  first  bill  of  sale  was  valid, 
and  the  purchaser  was  intitled  to  recover,  Kidd  v.  Ran'linson,  2  B. 
&  P.  59 ;  S.  C.  3  Esp.  52 ;  so  where  the  purchaser,  having  taken  a 
bill  of  sale  from  the  sheriff,  let  the  goods  to  the  vendor  at  a  rent, 
which  was  actually  paid,  held  that  he  had  a  title,  which  could  not  be 
impugned  as  fraudulent  by  other  creditors  having  executions  against 
the  same  party,  Watkins  v.  Birch,  4  Taunt.  823. 

2.  As  to  the  law  relating  to  executions,  see  Dig.  p.  ii.  tit.  Execu- 
tion ;  and  as  to  the  relief  of  the  sheriff  in  case  of  sales  by  him,  see 
Dig.  p.  iii.  tit.  Interpleader. 

3.  An  ad  valorem  stamp  as  on  a  conveyance,  see  j^^osi,  Convey- 
ances. 

This  Indre  kc.  see  aiite,  No.  LXXXV.  between  C.  B.  of  &c. 
Esq.  sheriff  of  the  sd  county  of  the  one  part  and  (creditor)  of 
&c.  of  the  other  part  Whas  a  writ  of  Jieri  facias  issuing  out  of 
her  Maj.  Court  at  West,  directed  to  the  sd  C.  B.  was  reed  at  the 
office  of  the  under-sheriff  commanding  him  that  he  should  cause 
to  be  levied  of  the  goods  and  chattels  of  G.  L.  within  his  baili- 
wick a  certain  debt  of  £  which  the  sd  (creditor)  had 
recovered  against  him  in  the  said  court  together  Avith  the  sum 
of  £  for  damages  costs  and  chas  which  the  said  ( C.) 
had  sustained  and  expended  by  reason  of  his  suit  And  whas 
the  said  C.  B.  hath  by  virtue  of  the  sd  writ  taken  in  exon  the 
stock  and  utensils  in  trade  household  furniture  goods  chatteli 
and  or.  effects  and  things  parlarly  mentd  and  set  forth  in  the 
schedule  hereunder  written  being  in  and  upon  the  messuage 
yard  stable  and  or.  buildings  and  preses  now  in  the  occupn  of 
the  sd  G.  L.  situate  and  being  in  F.  in  the  county  afd  and  hath 
caused  the  same  goods  chattels  and  effects  to  be  appraised  by 
R.  S.  a  psn  of  competent  skill  who  hath  valued  the  same  at  the 
sura  of  £  And  whas  the  sd  C.  B.  hath  agreed  to  assign 
all  the  sd  stock  &c.  so  taken  in  exon  as  afd  and  parlarly  mentd 
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&c.  unto  the  sd  (C)  lor  the  sum  of  £  at  which  the  same    No.  CCLXV. 

have  been  valued  as  afd     Now  this  Indre  witnesseth  That  iu      Execution. 

conson  of  the  sum  of  £  of  Iful  money  of  G.  B.  by  the  Testatum. 

sd  (C)  to  the  sd  C.  B.  in  hand  pd  at  or  befe  the  exon  of  these 

presents  the  paymt  and  reet  of  which  sd  sum  of  £  and 

that  the  same  is  in  full  for  the  absolute  purchase  of  the  sd  stock 

and  utensils  in  trade  household  furniture  and  or.  goods  chattels 

and  effects  he  the  sd  C.  B.  doth  hby  acknge  and  of  and  from 

the  same  and  evy  pt  thof  doth  acquit  rele  and  dischge  the  sd 

(C)  his  exs  ads  and  ass  for  ever  He  the  sd  C.  B.  as  sheriff  as 

afd  as  far  as  he  Ifully  can  or  may  by  virtue  of  his  sd  oflice  of 

sheriff  and  not  furr  or  orwise  Hath  bargnd  sold  assnd  transferd 

and  set  over  and  by  these  prests  Doth  bargain  &c.  unto  the  sd 

(C)  his  exs  ads  and  ass  All  and  singr  the  stock  and  utensils  in 

trade  household  furniture  goods  chattels  and  effects  parlarly 

mentd  and  set  forth  in  the  schedule  hereunder  written  and  which 

have  been  taken  in  exon  by  the  said  C.  B.  by  virtue  of  the  sd 

writ  oi  fieri  facias  of  all  which  sd  goods  chattels  and  effects  hby 

bargd  sold  and  assnd  the  sd  C.  B.  at  the  time  of  the  sealing 

and  delivering  hof  hath  delivered  or  intends  to  deliver  or  cause 

to  be  delivered  posson  to  the  sd  ( C)  To  Hold  the  sd  stock  &c. 

unto  the  sd  (C)  his  exs  &c.  as  his  and  their  own  goods  chattels 

and  effects  absolutely     In  witness  whof  the  sd  C.  B.  hath  hereto 

set  his  hand  and  seal  of  office  and  the  sd  (C)  hath  set  his  hand 

and  seal  the  day  and  yr  first  above  written. 

The  Schedule  above  referred  to. 

{Add  the  schedule.) 

{Signature) 

The  above  written  having  been  first  duly  stamped  was  signed 
with  the  name  of  C.  B.  sheriff  of  the  county  of  F.  sealed  with 
his  seal  of  office  and  delivered  as  his  act  and  deed  by  J.  C. 
gent,  under-sheriff  of  the  sd  county  in  the  presence  of  W.  G. 

Signed  sealed  and  delivd  by 

the  above  named  (C)  in  the 

presence  of 

R.  M. 

Common  Receipt  for  Consideration-money  by  Sheriff. 
Mem.  That  at  eight  o'clock  in  the  morning  of  the  day  of  the 
date  of  the  above-written  indre  T.  H.  the  baihfF  of  the  within- 
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No.  CCLXV.    named  sheriff  on  the  pt  and  behalf  of  him  the  sd  sheriff  and  by 
*^iwtr"   1"«  order  dehvd  to  the  above-named  (C.)  one  chair  in  the  name 
and  as  tlie  symbol  of  all  the  goods  chattels  and  effects  mentd  in 
the  above-written  schedule  or  inventory  in  my  presence 

C.  L. 


NcCCLXVI.  No.  CCLXVI. 

Money.  BUI  of  Sale  for  securing  the  Payment  of  a  Sum  of  Money  (with 
Variations,  where  it  is  given  only  as  a  Collateral  Security, 
accompanied  with  a  Bond  or  Warrant  of  Attorney), 

Ohs.  On  the  assignment  of  property  by  an  instrument  of  this  sort, 
there  must  be  a  complete  change  of  possession,  or  the  deed  will  be 
void  against  creditors  ;  it  is  not  enough  that  a  person  is  put  in  to  keep 
possession  jointly  with  the  vendor,  Wordall  v.  Smith,  1  Campb.  333. 

Recital  of  debt.       This  Indre  kc.  see  ante,  No.  LXXXV.  betn  {debtor)  of  &c- 

of  the  one  pt  and  {creditor)  of  &c.  of  the  or.  pt  Whas{a)  the  sd 

{debtor)  is  indebted  unto  the  sd  {creditor)  in  the  sum  of  £ 

Aud  aTeemeni  5^^  l)eing  at  present  unable  to  pay  the  same  hath  agreed  to 

to  asbigu  goods   j-^^f^j-g  g^^(,]^  assnmt  or  bill  of  sale  to  him  of  the  goods  chattels 

to  creditor.  " 

furniture  and  etiiects  mentioned  in  the  schedule  hunder  written 
for  better  securing  the  payment  thof  as  hinaftr  is  expssd(J) 
Testatum.  Nolu  this  Indre  loitnesseth  That  in  pursuance  of  the  sd  agrt  and 

in  consideration  of  the  sum  of  £  so  justly  due  and 

owing  (c)  to  the  sd  (creditor)  by  the  sd  (debtor)  at  the  time  of 


Sale  to  a  pur-  («)  If  the  bill  of  sale  be  made  to  a  purchaser,  say,  "  Whas  the  sd  (purchaser) 

chaser.  ]iath  contracted  with  the  said  (vendor)  for  the  absolute  purchase  of  the  sevl  goods 

cliattels  furniture  and  effects  mentd  in  the  schedule  hereunder  written. 

(h)  If  the  bill  of  sale  be  intended  to  accompany  a  bond  or  warrant  of  attorney 
as  a  collateral  sccurit}',  saj',  "  IfV/ax  the  sd  (debtor)  hath  exted  a  bond  (or 
"  waiTant  of  atty")  in  writing  under  liis  hand  and  seal  bearing  or  intended  to 
bear  even  date  with  these  prests  in  tlie  penal  sum  of  £  with  a  condition  (or 

"  defeasance")  thereunder  written  for  making  void  the  same  on  payment  of  the 
Slim  of  £  and  int  after  the  rate  of  five  per  cent,  per  ann.  on  the 

day  of  now  next  ensuing     And  whas  it  hath  been  agrd  that  for  better 

securing  the  payment  of  the  sd  sum  of  £  the  sd  (debtor)  shall  exte  such 

bill  of  sale  of  the  goods  and  effects  mentioned  in  the  schedule  liereunder  written 
as  hnafter  is  expssd."     Now  &c. 

(c)  If  the  sale  be  to  a  purchaser,  the  consideration  of  a  debt  must  be  omitted. 
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the  sealing  and  delivery  of  these  presents  as  hnbef'e  is  mentd  No,  CCLXVI. 
which  the  sd  {debtor)  doth  hby  expssly  admit  and  ackuge  and  "lumy'! 
also  for  and  in  conson  («)  of  the  sum  of  5s.  of  Iful  money  to  the 
sd  {debtor)  kc.  pd  by  kc.  the  receipt  c^c.  He  the  sd  {debtor) 
Hath  granted  bargd  and  sold  and  bv  these  prests  JDoth  grant 
kc.  unto  the  sd  {creditor)  his  exs  ads  and  ass  All  and  singr  the 
household  furniture  beds  bedding  plate  china  linen  glass  books 
pictures  and  or.  the  goods  chattels  and  effects  meutd  or  de- 
scribed in  or  by  the  inventory  thof  bunder  written  or  hrunto 
annexed  and  all  the  este  right  title  int  property  claim  and  de- 
mand whatsr  both  at  law  and  in  equity  of  him  the  sd  {debtor) 
of  in  or  to  the  same  resply  To  Have  and  to  Hold  and  take  and  Habemlum. 
enjoy  the  sd  household  and  or.  furniture  goods  &;c.  and  all  and 
singr  or.  the  preses  linbefe  bargd  and  sold  or  mentd  or  intended 
so  to  be  with  their  and  evy  of  their  rights  members  and  appts 
unto  the  sd  {creditor)  his  exs  &c.  to  and  for  his  and  their  own 
proper  use  and  1)ent  subject  nevss  to  the  provo  for  i-edemption 
of  the  preses  hnaftr  contd  that  is  to  say  Provided  always  and  Proviso  for  le- 
these  prests  are  upon  this  expss  condon  that  if  the  sd  {debtor) 
his  exs  or  ads  do  and  shall  well  and  truly  pay  unto  the  sd  {cre- 
ditor) his  exs  ads  or  ass  at  or  in  the  dining-hall  of  the  Inner 
Temple  London  betn  the  hours  of  ten  and  twelve  of  the  clock 
in  the  forenoon  the  sum  of  £  of  Iful  money  of  the  U.  K.  of 

G.  B.  and  Ire.  of  English  value  and  currency  with  int  for  the  same 
after  the  rate  of  five  per  cent.  pe7\aiw.  on  the  day  of 

next  ensuing  the  date  of  these  prests  witht  any  deduction  or 
abatement  whatsr  [other  than  the  present  or  any  future  tax  upon 
property  or  income  or  or.  tax  in  the  nature  thf  paye  by  the  sd 
(creditor)  in  respect  of  the  same]  then  and  in  such  case  the  bar- 
gain and  sale  or  or.  assurance  hnbefe  made(Z>)  shall  cease  and 
forthwith  be  delivd  up  to  be  cancelled  A}id{c)  the  sd  {debtor)  Covenant  by 
doth  hby  for  himself  his  hrs  exs  and  ads  covt  promise  and  agree  n^^on^y."  ^^^ 
with  and  to  the  sd  {creditor)  his  exs  ads  and  ass  in  manner 
foUowg  that  is  to  say  That  he  the  sd  {debtor)  his  exs  or  ads 


(a)  If  the  sale  be  to  a  purdiasei-,  this  part  is  unnecessary. 
(6)  If  the  bill  of  sale  accompany  a  bond  or  warrant  of  attorney,  say,  "  togr 
with  the  sd  hnbefe  in  pt  exted  bond  (or  '  warrant  of  atty).' 
(c)  Where  it  is  a  purchase,  this  covenant  must  be  omitted. 
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No.  CCLXVI.   sliall  and  will  well  and  truly  pay  or  cause  to  be  pd  unto  the  sd 

Paijment  of  ,..  iii"^!  f  i- 

Money.        {creditor)  his  exs  ads  and  ass  the  sd  sum  of  £  at  the  time 

and  after  the  rate  and  in  the  manner  afd  (a)  apptd  for  the  pay- 
ment thf  accdg  to  the  time  intent  and  meang  of  these  prests 
And  lastly  the  sd  {debtor)  for  himself  &c.  {clause  of  loarrantj/j 
see  ante,  No.  CCLXIII.)  {b) 


Memorandum  of  Delivery  of  Possession,  see  ante. 
No.  CCLXIII. 


Bills  of  Sale  of  Ships  &;c.  see  Shipping. 


BONDS. 


Definition  of  a 
bond. 


1.  Definition  of  a  Bond. 
Distinction    between    Ohligoj^    and 

Obligee. 
Penalty. 
What  recova'uble  on  a  Bond. 

2.  Who  may  w  may  not  be  Parties  to 

a  Bond. 
Bond  joint  only. 
Joint  and  several. 
Several  only. 


3.  Effect  of  a  Bond  joint  or  joint  and 

several. 

4.  Contribution  by  Co-Sureties. 

5.  Form  of  a  Bond. 

6.  Consideration. 

7.  Condition  of  a  Bond. 
Illegality  of,  vitiates  Bond. 
Construction  of  the  Condition. 

8.  Form  of  Condition. 

9.  Stamp. 


Sect.  1.  A  bond  or  obligation  is  a  deed  whereby  one  called  the 
obligor  binds  himself  to  one  called  the  obligee  to  pay  money  or  do 


Covenant  by 
creditor. 


(a)  If  the  bill  of  sale  accompany  a  bond  or  warrant  of  attorney,  say,  "  in  the 
manner  hnbefe  and  in  the  condon  {or  '  defeazance')  of  the  sd  in  pt  recited  bond 
(or  *  warrant  of  atty')  appted  for  the  paynit  thof  accorly." 

{b)  If  it  be  necessary,  add  here :  "  And  the  {creditor)  for  himself  &c.  doth 
covt  &c.  with  the  said  {debtor)  by  these  prests  that  he  the  sd  (creditor)  his  exs   |> 
&c.  shall  and  will  immly  after  the  rect  of  the  sd  sum  of  £  accg  to  the   |l 

true  intent  and  meaning  of  the  condon  afd  upon  the  request  of  the  sd  (debtor) 
well  and  truly  deliver  unto  the  sd  (debtor)  &c.  the  said  goods  &'c.  and  all  or.  the 
preses  which  the  sd  (creditor)  reed  of  the  sd  (debtor)  at  or  before  the  sealing   ll 
and  delivery  of  these  prests  in  as  good  plight  and  condon  as  the  same  and  evy   '" 
of  them  at  this  present  time  now  are." 
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some  other  thing.     In  Undenrood  v.  Ilarwoud,  10  Ves.  226,  the         Bonds. 

obligee  is  taken  for  the  person  bound,  tliat  is  to  say,  in  the  vulgar  Difference  be- 

sense  of  the  word,  the  person  oblig-cd ;  but  as  this  is  not  the  legal  use  tween  obligor 

_    ,  ^  »      '  t3  and  obligee. 

of  the  term,  it  is  proper  to  observe  the  distinction.     When  a  bond  is 

simple,  or  single,  that  is,  without  a  condition,  it  is  properly  an  obli- 
gation ;  but  Avlien  a  condition  is  annexed,  as  is  usually  the  case,  it  is 
a  double  bond,  most  commonly  called  a  bond,  Shep.  T.  367.  The  Penalty. 
obligor  is  generally  bound  in  a  penal  sum,  double  the  amount  of  the  What  recover- 
sum  intended  to  be  secured,  and  on  his  failing  to  perform  the  con- 
dition the  bond  was  formerly  forfeited  at  law,  but  equity  interposed 
to  restrain  the  obligee  from  taking  more  than  his  principal  and  in- 
terest. And  in  pursuance  of  the  same  principle,  the  4  &  5  Anne, 
c.  16,  provides,  that  when  a  bond  is  given  to  secure  the  payment  of 
a  sum  of  money,  a  tender  of  the  principal  sum  due,  with  interest  and 
costs,  shall  be  a  full  satisfaction  of  such  bond,  though  the  same  at 
law  may  be  forfeited.  By  an  equitable  construction  of  this  statute^ 
it  is  held,  that  interest  cannot  be  recovered  upon  a  bond  beyond  the 
amount  of  the  penalty,  it  being  a  settled  point,  both  at  law  and  in 
equity,  that  the  penalty  is  the  debt,  except  in  particular  cases,  Wild 
V.  Clarkson,  6  T.  R.  303;  Clark  v.  Seton,  6  Ves.  415;  see  further 
Dig.  p.  ii.  tit.  Bonds. 

2.  All  persons  having  a  legal  capacity  to  contract  may,  in  general.  Who  may  or 
bind  themselves  in  bonds  and  obligations,  4  Co.  124 ;  5  Co.  119.  "eYto'a  bond?" 
But  an  infant  cannot  bind  himself  in  a  bond  with  a  penalty,  not  even 
for  necessaries,  1  Lev.  86;  Fisher  v.  3Ioivhray,  8  East,  330.  So  the 
bond  of  an  idiot,  or  of  one  that  is  drunk  at  the  time  of  making  the 
bond,  is  void,  2  Stra.  1104 ;  Bull.  N.  P.  172.  So  of  a/eme  covert,  ex- 
cept the  husband  assents,  5  Co.  119  (see  Agreements,  Pref  sect.  2). 
So  a  bond  given  by  a  man  in  duress,  that  is,  unlawful  imprisonment, 
is  void,  2  Inst.  482 ;  4  Inst.  97 ;  Allen,  92.  And  one  partner  cannot 
l)ind  the  others  by  bond,  unless  an  express  power  to  that  effect  be 
given,  Harrison  v.  Jackson,  7  T.  R.  207.  Executors  and  adminis- 
trators are  bound  by  the  obligation  of  the  testator,  although  not  named, 
but  the  heir  is  not  bound,  unless  he  is  named.  And  the  heir,  on  a 
defect  of  personal  assets  in  the  hands  of  the  executors  and  adminis- 
trators, is  bound  to  discharge  the  same,  provided  he  has  real  assets, 
2  Comm.  340;  Bull.  N.  P.  175.  If  the  obligation  be  made  to  one 
and  his  heirs,  the  executors  and  administrators  shall  take  advantage 
of  it,  Shep.  Touch.  376.  When  two  or  more  bind  themselves  in  a 
bond  by  the  words,  "  We  bind  ourselves,"  and  say  no  more,  the  bond  Bond  joint  only, 
is  joint;  but  if  it  be  thus,  ''  We  bind  ourselves,  and  each  of  us,  our  Joint  and  seve- 
'u-s,  and  each  of  our  hrs  &c.,"  the  bond  is  joint  and  several  &c.. 
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Bonds.  Sliep.  Touch.  37().  If  it  be  expressed  in  a  bond  that  two  or  more 
persons  are  jointly  and  severally  bound,  and  one  of  them  does  not 
execute  the  bond,  it  is  not  the  joint  bond  of  those  who  executed  it, 
but  only  the  several  bond  of  each  of  the  parties  signing,  Elliot  v. 
Davis,  2  B.  &  P.  338.  If  in  a  bond  conditioned  for  the  payment 
Several  only.  of  a  sum,  it  be  worded  thus,  "  For  which  payment  to  be  well  and 
faithfully  made  we  bind  ourselves,  and  each  of  us  for  himself  for 
the  whole  and  entire  sum  of  £  ,"'  it  has  been  held  that  this  was  a 
several  bond  only,  and  that  the  obligees,  by  removing  the  seal  of  one 
of  the  obligors,  did  not  render  it  void  as  to  the  others,  Collins  v. 
Prosser,\'B.kQ.mi. 
Effect  of  a  bond  3.  When  the  obligation  is  joint,  the  obligee  must  sue  the  obligors 
and  several.  altogether,  Shep.  Touch.  375.  When  the  obligation  is  joint  and 
several,  he  may  cither  sue  them  altogether,  or  each  of  them  sepa- 
rately ;  but  he  may  not  sue  some  and  spare  the  rest,  1  Saund.  291. 
If  the  bond  be  joint,  and  one  of  the  obligors  die,  the  survivor  only  is 
charged ;  but  it  is  otherwise  where  the  bond  is  joint  and  several,  2 
Vem.  99. 

Contribution  by       4.  The  right  of  contribution,  as  between  co-sureties,  is  not  precisely 
cO"Sur6tics  . 

the  same  at  laAv  as  in  equity.     Where  several  parties  are  bound,  they 

must  be  bound  m  one  and  the  same  penalty,  to  give  co-sureties  a  right 
of  action  for  contribution  ;  l)ut  if  each  is  bound  for  a  distinct  penalty, 
it  does  not  make  the  one  bound  for  the  penalty  of  the  other.  For  the 
remedy  at  law  is  founded  on  the  principle,  that  one  pays  that  to  which 
all  are  liable,  Collins  v.  Prosser,  1  B.  &  C.  682.  On  the  other  hand, 
contribution  in  equity  being  founded  on  a  principle  of  justice  and 
equality,  it  is  immaterial  whether  co-sureties  give  joint  or  separate 
bonds,  except  that  in  the  latter  case  they  must  contribute  to  the  amount 
of  the  security;  but  if  they  are  all  jointly  bound  in  one  obligation  in 
a  penal  sum,  they  must  all  contribute  equally,  Dcerinf/  v.  Earl  of 
Wlnchehca,  2  B.  &  P.  270. 
Form  of  a  bond.  5.  Although  the  usual  ar.iinier  of  fi'aming  a  bond  is  the  best,  yet 
any  words  in  a  deed,  sealed  and  delivered,  which  appears  on  the  face 
of  it  to  have  been  intended  ;is  a  bond,  will  make  a  good  obligation, 
Cro.  Car.  129.  An  obligation  must  be  on  parchment  or  paper,  and 
sealed  (which  is  indispensably  requisite),  otherwise  it  is  void,  Co. 
Litt.  35,  b. ;  Shep.  Touchst.  376 ;  Dyer,  19,  a. ;  but  signing  is  not 
essential  to  its  validity,  2  Cro.  Eliz.  642,  nor  any  particular  form  of 
delivery,  Co.  Litt.  36,  a.  If  the  bond  be  altered  by  the  obligee,  al- 
though but  in  an  immaterial  point,  he  vacates  the  deed,  10  Co.  92; 
Bull.  N.  P.  267.     A  release  of  a  l)ond,  or  a  dispensation,  with  its 
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conditions,  uuist  be  by  deed,  Sellers  v.  Bichfonl,  8  Taunt.  31 ;  S.  C.  Bimds. 

J.  B.  Mooi-e,  460. 

6.  The  want  of  a  consideration  to  a  I)ond  atfoi'ds  no  ground  of  ob-  Consideration, 
jection ;  but  if  there  be  any  thing  illegal  in  the  consideration,  the 
defendant  is  allowed  to  plead  it  in  bar  to  the  action,  Fallorccs  v. 

Taylor,  7  T.  R.  477. 

7.  If  the  condition  of  a  bond  be  to  do  that  which  is  unlawful,  im-  Condition  of  a 
possible,  or  so  insensible  and  uncertain  that  the  meaning  cannot  be    ,,    ',. 

.        c.  Illegality  of. 

known,  it  is  void,  Sliep.  Touch.  372 ;  2  Salk.  462.     So  if  the  con-  vitiates  bond. 
dition  be  against  the  provisions  of  a  statute,  the  rules  and  claims  of 
decency,  and  the  dictates  of  morality,  it  is  void  at  law  and  in  equity, 
1  Fonbl.  Eq.  228.     Bonds  entered  into  for  particular  purjjoses  are 
declared  void  by  several  statutes,  as  by  5  &  6  Ed.  6,  c.  16,  bonds  given 
for  buying  and  selling  offices ;  by  13  Eliz.  c.  5,  for  avoiding  the  debt 
and  duty  of  others;  by  16  Car.  2,  c.  7,  and  9  Aim.  c.  14,  for  pro- 
curing the  return  of  a  member  of  Parliament ;  by  12  Ann.  c.  16, 
bonds  upon  usurious  contracts.     The  condition  of  a  bond  being  in  Construction  of 
favour  of  the  obligor,  as  ])rotecting  him  from  the  penalty,  1  Saund. 
16,  it  is  literally  construed,  and  may  be  resti*ained  by  the  recital ;  as 
where,  in  the  condition,  it  was  recited,  that  a  sherift"  had  appointed 
the  defendant  bailiff  of  a  hundred  within  his  county,  it  was  adjudged 
that  the  words  "  all  warrants,"  in  the  condition  itself,  should  be 
intended  only,  all  warrants  which  were  directed  to  the  defendant,  as 
bailiff  of  the  said  hundred,  and  not  other  warrants,  cited  in  Lord 
ArUntjton  v.  Merrich,  2  Saund.  411,  412.     This  rule  of  construction 
is  more  strictly  observed  in  favour  of  sureties,  where,  in  the  condition 
of  the  bond,  it  was  recited,  that  the  surety  was  bound  lor  six  months     . 
only,  although  the  words  in  the  condition  M'ere  indefinite,  "  during 
all  the  time  he  shall  continue  &c."  Lord  ArUiujton  v.  Merrick,  2 
Saund.  411.     So  a  bond  entered  into  by  a  surety  for  the  faithful  ser- 
vice of  a  clerk  to  any  person  or  persons  (not  forming  an  incorporated 
company)  becomes  void  as  soon  as  there  is  any  change  in  the  firm, 
by  death  or  otherwise,  Wrifjht  v.  Russell,  3  Wils.  532;    S.  C.  2 
Bl.  934;  Barker  v.  Parker,  1  T.  R.  287;  unless  the  condition  be 
so  worded  as  to  provide  for  this  contingency. 

8.  If  the  words  at  the  close  of  the  condition,  "  Then  this  condition  Form  of  con- 
shall  be  void,"  be  omitted,  the  condition  is  void,  but  the  obligation 
remains  in  force ;  but  the  omission  of  the  subsequent  words,  "  or  else 
shall  remain  in  full  force,"  is  immaterial,  Sheph.  Touchst.  371.  If 
the  condition  of  a  bond  be  to  pay  money,  or  to  do  any  other  thing, 
and  no  time  be  named  in  the  condition,  it  is  now  settled  that  the  bond 
shall  be  payable  on  the  day  of  the  date,  Farquhar  v.  3Iorris,  7T.  R. 

VOL.  I.  P  P 
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Stamp  duty, 
amount. 


Bonds.  124.  When  no  place  is  mentioned  for  tlie  performance  of  the  con- 
dition, it  must  be  done  to  the  person  of  the  obligee,  if  he  be  within 
the  four  seas.  But  although  the  jDlace  be  named,  yet  if  the  obligee 
receive  payment  in  any  other  place,  it  is  sufficient  to  save  the  bond ; 
and  by  the  4  Anne,  c.  4,  sect.  12,  such  payment  may  be  pleaded  in 
bar  of  any  action,  Hargr.  Co.  Litt.  212,  n. 

9.  The  amount  of  the  stamp  duty  on  bonds  is  regulated  by  55  G.  3, 
c.  184,  sched.  p.  i.,  on  the  construction  of  which  Act,  see  Dig.  p.  ii, 
tit.  Bonds.  Where  a  bond  is  not  otherwise  charged,  it  is  liable  to  a 
common  deed  stamp  of  1/.  15*-.,  and  the  progressive  duty  of  1/.  5s.  for 
every  1080  words  above  the  first  1080.  If  several  persons  are  bound 
under  one  penalty  for  the  performance  of  the  same  matters,  one  stamp  is 
sufficient.  Godson  v.  Forbes,  1  Marsh.  531 .  If  the  stamp  be  insuffi- 
cient, it  is  a  ground  of  nonsuit,  2  M.  &  S.  88 ;  2  Price,  20 ;  biit  it 
is  sufficient  if  the  instrument  bear  a  proper  stamp  when  it  is  produced, 

2  Marsh.  485;  7  Taunt.  147. 

Exereptiops.  Bonds  by  collectors  of  land  tax  are  exempted  from  stamp  duty,  by 

3  G.  4,  c.  88 ;  so  receivers  of  land  and  assessed  taxes,  by  4  &  5  W.  4, 
c.  60,  sect.  15 ;  so  bonds  to  prosecute  commissions  or  fiats  of  bank- 
ruptcy and  assignments  thereof;  also  replevy  bonds  and  assignments 
thereof  are  exempt  from  stamp  duty  by  5  G.  4,  c.  41 ;  so  bonds  by 
treasurers  of  savings  banks,  and  also  administration  bonds  for  effects 
of  depositors,  by  9  G.  4,  c.  92,  sect.  41 ;  so  bonds  by  owners  of  vessels 
to  commissioners  of  customs,  3  &  4  W.  4,  c.  53,  sect.  19;  so  bonds 
by  licenced  dealers  in  stamps,  by  3  &  4  W.  4,  c.  98,  sect.  1 ;  so  bonds 
by  treasurer  &c.  of  loan  society,  5  &  6  W.  4,  c.  23,  sect.  5 ;  3  &  4 
Vict.  c.  110,  sect.  12 ;  so  bonds  by  collectors  of  highway  rates,  by 
5  &  6  W.  4,  c.  50 ;  and  East  India  bonds,  on  payment  of  a  com- 
position, by  5  &  6  W.  4,  c.  64,  sect.  4 ;  as  to  other  exemptions  under 
55  G.  4,  c.  184,  sched.  p.  i.,  see  Dig.  p.  ii.  tit.  Bonds, 


No.CCLXVII. 

From  One  to 
One. 


OBLIGATORY  PART  OF  A  BOND. 
No.  CCLXVII. 

From  One  to  One. 

Know  all  Men  hy  tlieae  prests  That  I  {obligor)  of  &c.  am  held 
and  firmly  bound  to  {obligee)  of  &c.  or  his  certain  atty  exs  ads 
and  ass  in  the  sum  of  £  {double  the  condon,  see  Pref. 
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sect.  1)  of  Iful  money  of  Gt  Britain  to  be  pd  to  the  sd  {obligee)  No.  CCLXVII. 
or  to  liis  certain  atty  exs  ads  or  ass  to  which  paymt  well  and       '  OnL 
truly  to  be  made  I  bind  myself  my  hrs  (a)  exs  and  ads  firmly 
by  these  prests 

Sealed  with  my  seal  and  dated  this  day  of  in  the 

yr  of  our  Lord  18         and  in  the  yr  of  the  reign  of 


No.  CCLXVIII. 
From  Two  or  more  to  One. 

Know  all  &c.  see  last  precedent  That  we  (obligor)  of  &c.  and 
(co-obligor)  of  &c.  or  (surety)  of  &c.  are  held  Sec.  to  (obligee)  of 
&c.  in  &c.  to  be  pd  &c.  to  which  paymt  we  bind  ourselves  and 
each  of  us  and  each  of  our  hrs  exs  and  ads  firmly  by  these 
prests 

Sealed  with  our  seals  and  dated  &c. 


No. 
CCLXVIII. 

From  Two  or 
more  to  One. 


No.  CCLXIX. 

From  One  to  Two  or  more. 

Know  all  Sec.  see  supra,  No.  .  That  I  (obligor)  of  &;c. 

am  held  Sec.  to  (obligees)  or  either  of  them  their  or  either  of  their 
certain  atties  exs  ads  or  ass  in  &;c.  to  be  pd  Sec.  to  which  &c.  I 
bind  myself  &c. 

Sealed  &;c.     Dated  &c. 


No.  CCLXIX. 

Fro7ii  One  to 
Two  or  more. 


No.  CCLXIX.— 2.  No. 

^  ^  ^  .  CCLXIX.-2. 

I'rom  One  to  a  Corporation.  ^^^^  g^^^  ^^  ^ 

Know  all  Sec.  see  ante,  No.  CCLXVIL  That  I  (obligor)  of    ^^'"7"»«''"'"'- 
&c.  am  held  &c.  to  (obligees)  their  certain  atties  successors  or 
ass  in  the  sum  of  £  of  Sec.  to  be  pd  to  the  (obligees)  their 

&c.  to  which  paymt  &c. 


(a)  As  to  the  naming  of  the  heirs,  see  Pref.  sect.  2. 
P  p2 
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No.  CCLXX. 

To  Account 
(Receiver). 


Obligation. 
Recitals. 


Condition. 


CONDITIONS  OF  BONDS. 

No.  CCLXX. 

Bond  from  a  Receiver. 

Ohs.  As  to  the  form  &c.  of  the  condition,  see  Pref.  sect.  8. 

Know  all  &c.  That  &c.  see  ante,  No.  CCLXVII. 

Whas  the  above-named  (obligee)  hath  retained  and  employed 
the  above-bounden  {ohligor)  to  be  the  receiver  of  the  rents  issues 
and  prfts  of  all  and  singr  his  the  sd  (obligees)  messes  Ids  and 
tents  situate  lying  and  being  in  &;c. 

JVow  the  condition  of  this  obligation  is  such  That  if  the  sd 
(obligor)  shall  and  do  from  time  to  time  and  at  all  times  hraftr 
as  often  as  he  shall  be  thereunto  requested  by  the  sd  (obligee)  his 
hrs  exs  ads  or  ass  well  and  truly  pay  or  cause  to  be  pd  unto  the 
sd  (obligee)  his  hrs  Sec.  all  such  sum  and  sums  of  money  as  shall 
be  by  him  had  and  reed  of  the  sd  rents  issues  and  prfts  and 
render  to  the  sd  (obligee)  his  hrs  (fee.  a  true  and  just  acct  of  all 
and  evy  sum  and  sums  of  money  that  shall  be  by  him  reed  pd 
laid  out  and  disbursed  of  from  for  or  on  acct  of  the  sd  Ids  or  the 
rents  (fee.  thof  or  of  for  or  on  acct  of  the  sd  (obligee)  his  (fee. 
And  also  well  truly  justly  and  honestly  in  evy  respect  behave 
himself  in  the  sd  office  or  employment  of  receiver  of  the  afd 
rents  (fee.  Then  this  obligation  to  be  void  or  else  to  be  and 
remain  in  full  force  and  virtue 

Signed  sealed  and  deHvered  A.  B.  (obligor) 

by  the  above-named  A.  B. 
(being  first  duly  stamped) 
in  the  presence  of 

CD. 
E.  F. 


No.  CCLXXI. 

By  Treasurer. 

Obligation. 

Recital  of  Act 
of  Parliament. 


No.  CCLXXI. 
Bond  from  the  Treasurer  of  a  Company. 
Knoio  all  (fee.  That  (fee.  see  ante,  No.  CCLXVIL 
Whas  an  Act  of  Parliament  was  passed  &;c.  (recite  Act  for 
forming  a  railway  or  a  canal  company  &ic.  as  the  case  may  be) 
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And  it  was  among  or.  things  enacted  That  it  shd  be  Iful  for  tlie   No.  CCLXXI. 

sd  Compy  of  Proprietors  at  any  General  Meeting  assembled  and  - .  -.  JJ^^^^^^ 

they  were  thereby  required  from  time  to  time  to  nominate  and  appt 

a  Treasurer  and  Clerk  and  such  or.  officers  as  they  shd  think 

proper  And  shd  take  sufficient  secty  from  evy  such  treasurer  or 

or.  officers  having  the  care  and  custody  of  any  money  to  be 

raised  or  reed  by  virtue  of  the  sd  Act  for  the  due  exon  of  the 

sd  office  as  the  sd  Compy  of  Proprietors  shd  think  proper  And  Appointment  of 

whas  at  a  General  JNIeeting  of  the  Compy  of  Proprs  of 

holden  &c.  the  above-bounden  {obligor)  was  appted  Treasurer 

to  the  sd  Compy  And  upon  such  apptmt  the  sd  {obligor)  agd 

to  enter  into  a  bond  in  a  sufficient  penalty  for  insuring  to  the 

sd  Compy  the  faithful  discharge  of  his  duties  in  the  sd  office 

and  in  pursuance  of  such  agt  hath  executed  the  above-written 

bond  subject  to  such  condon  for  making  the  same  void  as  hnaftr 

is  contd 

Now  kc.  see  ante,  No.  CCLXX.  That  if  the  sd  {obligor)  do  Condition. 
and  shall  weekly  during  such  time  as  he  shall  continue  or  be 
treasurer  of  the  sd  Compy  or  oftener  if  thereunto  required  well 
and  truly  account  for  pay  and  deliver  unto  the  Committee  of 
the  sd  Compy  for  the  time  being  appted  to  manage  the  affairs 
of  the  Compy  or  unto  such  or.  psn  or  psns  as  the  sd  Committee 
shall  appt  to  rece  the  same  all  such  sum  and  sums  of  money  books 
papers  writings  rects  vouchers  matters  and  things  which  he  the 
sd  {obligor)  hath  reed  or  shall  from  time  to  time  be  intrusted 
with  or  which  shall  come  into  his  hands  for  on  acct  of  or  to  the 
use  of  the  sd  Compy  and  their  successors  And  also  if  the  sd 
{obligor)  do  and  shall  from  time  to  time  whilst  he  shall  continue 
treasurer  in  all  things  and  in  all  respects  well  and  faithfully  exte 
and  perform  the  sd  office  of  Treasurer  Then  &c.  see  ante, 
No.  CCLXX. 


Bonds  by  Administrators.  To  Account  hy 

Administrator. 

Obs.  1.  By  the  22  &  23  Car.  2,  c.  10,  the  ordinary  or  ecclesiastical  Bond  required 
judge  is  required  to  take  a  bond,  with  two  or  more  sureties,  from  the  "y  s'-^^u^e. 
person  to  whom  the  administration  of  an  intestate's  goods  is  com- 
mitted, duly  to  account  for  such  effects  as  shall  come  into  his  hands, 
see  further  Dig.  p.  ii.  tit.  Administratiox. 
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To  Account  bn       2.  As  to  sui'eties,  and  their  remedies  against  each  other,  see  Pref. 

Administrator.  . 

sect.  4. 


Stamp  duty.  3.  If  the  estate  to  be  administered  do  not  exceed  201.  in  value,  an 

administration  bond  is  exempt  from  all  duty,  otherwise  it  is  charged, 
by  the  55  G.  3,  c.  184,  with  a  11.  stamp  duty ;  but  bonds  for  adminis- 
tering effects  of  depositors  in  savings  banks,  not  exceeding  50/.,  are 
exempt. 


ccLXxir.  ^0.  CCLXXII. 

Administrator.   Boud  hy  an  Administrator  and  his  Sureties  to  Account  for  his 

Intestate's  Effects. 

Obligation.  Know  all  &c.  see  ante,  No.  CCLXVII.  That  I  {administrator) 

of  &€. 

Condiiiou.  Now  &CC.  866  ante,  No.  CCLXX,  That  if  the  above-bounden 

(A.)  do  make  or  cause  to  be  made  a  true  and  perfect  inventory 
of  all  and  singr  the  goods  chattels  and  credits  of  the  sd  (intes- 
tate) which  have  or  shall  come  into  his  hands  posson  or  know- 
ledge or  into  the  hands  posson  or  knowledge  of  any  or.  psn  or 
psns  for  him  and  the  same  do  exhibit  or  cause  to  be  exhibited 
into  the  registry  of  the  court  of  on  or  before  the 

day  of  next  ensuing  and  the  same  goods  chattels 

and  credits  and  all  or.  the  goods  chattels  and  credits  of  the  sd 
deed  which  at  any  time  hraftr  shall  come  to  the  hands  or  posson 
of  the  sd  (A.)  or  of  any  or.  psn  or  psns  for  him  shall  duly  ad- 
minister according  to  law  Andfurr  shall  and  do  make  or  cause 
&c.  a  true  and  just  acct  of  his  sd  administration  at  or  before  the' 
day  of  and  of  all  the  rest  and  residue  of  the  sd 

goods  chattels  and  credits  which  shall  be  found  remaining  upon 
the  sd  {A.'s)  acct  the  same  being  first  examined  and  allowed  by 
the  judge  or  judges  for  the  time  being  of  the  sd  court  and  shall 
deliver  and  pay  unto  such  psn  or  psns  resply  as  the  sd  judge  or 
judges  by  his  or  their  decree  or  sentence  pursuant  to  the  true 
intent  and  meaning  of  this  Act  shall  limit  and  appt  And  if  it 
shall  appear  that  if  any  last  will  and  testamt  was  made  by  tlie 
sd  deed  and  the  exs  therein  named  do  exhibit  the  same  unto  the 
sd  court  and  the  sd  {A.)  do  render  and  deliver  up  the  sd 
letters  of  administration  approbation  of  such  testmt  being  first 
had  and  made  in  the  sd  court    Then  &c.  see  ante^  No.  CCLXX. 
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No.  CCLXXIII.  No. 

CCLXXllI. 
Bond  from  a  Clerk  and  his  Surety  for  the  faithful  Execution  of      ^^  Clerk. 

his  Office  in  a  Brewery. 

Know  all  See.  see  ante,  No.  CCLXVII.  Obligation. 

Whas  kc.  in  and  by  certain  articles  of  agt  bearing  date  &c.  Rcciials. 
{recite  agreement  between  the  ahove-bounden  {clerk)  and  the  sd 
{obligees')  his  principals)  And  whas  uiwn  the  treaty  for  the  engage- 
ment of  the  sd  {obligor)  as  such  elk  he  the  sd  {surety)  on  the  behalf 
and  at  the  request  of  the  sd  {obligor)  did  consent  and  agree  to 
become  surety  unto  the  sd  (obligees)  for  the  sd  elk's  true  and 
faithful  exon  and  discharge  of  his  sd  office  as  hnaftr  is  mentd 

Now  kc.  see  ante,  No.  CCLXX.  That  if  the  sd  {obligor)  do  Condition, 
and  shall  at  all  times  so  long  as  he  shall  continue  elk  of  the  sd 
{obligees)  in  all  things  well  and  truly  abide  by  perform  fulfil  and 
keep  all  and  singr  the  covts  and  agts  contd  in  the  afd  articles 
on  his  pt  and  behalf  and  do  and  shall  faithfully  and  diligently 
serve  the  sd  {obligees)  and  the  survors  or  survor  of  them  for  the 
full  term  of  yrs  mentd  in  the  sd  articles  and  according  to  the  full 
and  true  intent  and  meaning  of  the  sd  articles  Then  kc.  see 
ante,  No.  CCLXX. 


Bo7id  to  secure  the  Payment  of  ait  Annuity  to  a  former 
Mistress,  see  ante,  No.  LXXXIV. 


ANNUITY  BONDS. 


Obs.  When  a  bond  is  a  collateral  security,  it  is  charged  with  a  1/. 
stamp,  but  when  it  is  the  principal  security,  it  is  charged  with  an  ad 
valorem  stamp  on  the  annuity  or  sum  secured,  not  amounting  to  lOZ. 
per  annum,  1/. ;  amounting  to  lOZ.  and  under  50?.,  2/. ;  to  50/.  and 
under  100/.,  3/. ;  to  100/.  and  under  200/.,  4/. ;  to  200/.  and  under 
300/.,  5Z. ;  to  300/.  and  under  400/.,  6/. ;  to  400/.  and  under  500/.  &c. 
see  Mortgages. 
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No. 

CCLXXIV. 

Payment  of  an 

Annuity. 


Obligation. 

Recital  of  con- 
tract. 


Warrant  of 
attorney. 


Repurchase  of 
annuity. 


Costs  of  secu- 
rities. 


Defeasance. 


Writ  of  execu- 
tion to  recover 
arrears. 


No.  CCLXXIV. 
Bond  for  Payment  of  an  Annuity  (General  Precedent). 

Know  all  &c.  see  ante,  No.  CCLXVII. 

Whas  the  above  bounden  {obligors)  hath  contracted  with  the 
above-named  {obligees)  to  grant  to  them  and  survor  of  them  and 
the  exs  ads  and  ass  of  such  survor  one  annty  or  clear  yrly  sum 
of  £  for  the  Uves  of  H.  H.  of  &:c.  and  W.  H.  of  &c.  and  the 
hfe  of  the  survor  of  them  at  and  for  the  price  or  sum  of  £ 
And  wha^  upon  the  treaty  for  the  purchase  of  the  sd  annty  or 
clear  &c.  of  £  it  was  agreed  that  the  same  shd  be  secured 

by  the  jt  and  sevl  warrant  of  atty  of  the  above  bounden  {obli- 
gors) for  confessing  judgmt  thon  upon  which  judgmt  is  intended 
to  be  entered  up  as  hnaftr  mentd  in  that  behalf  And  it  was 
furr  agrd  that  the  sd  annty  or  &:c.  of  £  might  be  repur- 

chased at  the  time  and  upon  the  terms  and  condons  hnaftr 
mentd  in  that  behalf  And  also  that  the  costs  and  chas  of  pre- 
paring and  perfecting  the  sd  secties  for  payment  of  the  sd  annty 
and  entering  up  the  sd  judgmt  and  inrolling  a  proper  memorial 
thof  shd  be  borne  by  the  sd  {obligors)  And  whas  in  pt  perform- 
ance of  the  sd  agrt  the  sd  {obligors)  have  on  the  day  of  the  date 
of  the  above  written  obligon  extd  a  warrant  of  atty  bearing  even 
date  herewith  empowering  certain  atties  thin  named  to  confess 
judgmt  thon  jtly  or  sevly  against  them  in  her  Maj.  Ct  of  Q.  B. 
at  West  at  the  suit  of  the  sd  {obligees)  for  the  sum  of  £ 
besides  costs  of  suit  as  of  Hilary  term  last  Easter  term  next  or 
any  or.  subsequent  term  with  a  condon  or  defeasance  thon  in- 
dorsed that  no  exon  shd  issue  on  the  judgmt  intended  to  be 
entered  up  in  pursuance  of  the  sd  warrant  of  atty  until  deft  shd 
happen  to  be  made  in  paymt  of  the  sd  annty  on  some  or  one  of 
the  days  and  times  and  in  manner  hnaftr  mentd  and  appted  for 
the  paymt  thof  when  and  in  such  case  it  shd  and  might  be  Iful 
for  the  sd  {obligees)  or  the  survivor  of  them  or  the  exs  ads  and 
ass  of  such  stu'vor  to  sue  out  one  or  more  writ  or  writs  of  exon 
upon  or  by  virtue  of  tlie  sd  judgmt  for  all  arrears  of  the  sd  annty 
which  shd  then  be  due  And  all  costs  chas  dams  and  exps  which 
they  or  any  or  either  of  them  might  have  been  at  or  put  unto  by 
reason  or  on  acct  of  the  nonpaymt  thof  witht  reviving  the  sd 
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iudsj:mt  or  doin<r  any  act  matter  or  thino-  to  keep  tlie  same  on  No. 

.  .  CCLXXIV. 

foot  notwg  the  sd  judgmt  slid  have  been  entd  of"  record  for  the    paymeniifan 

space  of  one  year  or  more     And  that  the  sd  {obligor)  or  either       ^' "'""'.'/• 
of  them  their  or  either  of  their  hrs  exs  or  ads  slid  not  nor  wd  ^^  ^"^  "f^  f'^- 

viving  jutlg- 

have  rece  take  or  attempt  by  any  means  to  have  rece  or  take  ment. 

any  plea  exception  or  advantage  for  want  of  reviving  the  sd 

judgment  (a)  or  keeping  the  same  on  foot     And  that  if  they  or 

either  or  any  of  them  slid  attempt  so  to  do  bv  ac^tion  motion  or 

or.  legal  proceeding  whatsr  these  prests  might  be  pleaded  and 

shewn  in  bar  thto  any  rule  or  practice  of  the  court  or  or.  matter 

or  thing  to  the  conty  notwg  And  v:has  it  hath  been  agrd  betn  the  'ieims  of  rc- 

_   ^  ./  o  o  purchase. 

sd  pties  that  the  sd  {obligees)  or  the  survor  of  them  or  the  exs 
ads  or  ass  of  such  survor  shall  and  will  accept  and  take  the  sum 
of  £  in  full  for  the  repurchase  of  the  sd  annty  or  yrly  sum 

of  £  at  the  time  and  upon  the  terms  hnaftr  conditioned  for 

the  same  And  they  have  also  agrd  that  upon  the  dece  of  the 
survor  of  them  the  sd  H.  H.  and  W.  H.  in  case  the  sd  annty  shall 
not  have  been  repurchased  and  upon  full  paymt  of  the  sd  annty 
and  of  the  proportional  pt  {b)  thof  up  to  and  inclusive  of  the 
day  of  dece  of  such  survor  and  of  all  costs  clias  and  exps  as  afd 
then  the  sd  {obligees)  or  the  survor  &c.  or  the  exs  &c.  in  either  Acknowledg- 

1     11  1       Ml  1  1      1  i^    1        ment  of  satis- 

ot  the  sd  cases  shall  and  will  at  the  request  cost  and  chas  ot  the  faction. 
sd  {obligors)  or  either  of  them  or  their  or  either  of  their  exs  ads 
or  ass  acknge  satisfaction  on  the  record  of  the  sd  judgmt. 

Now  the  Condition  Sec.  see  ante,  No.  CCLXX.  That  if  the  Condition. 
above  bounden  {obligors)  or  the  survor  of  them  their  or  either  of 
their  hrs  exs  or  ads  shall  and  do  well  and  truly  pay  or  cause  to 
be  pd  unto  the  sd  {obligees)  or  the  survor  of  them  or  the  exs  ads 
or  ass  of  such  survor  for  and  during  the  jt  natural  lives  of  the 
sd  H.  H.  and  W.  H.  and  the  Hfe  of  the  survor  of  them  one  annty 
or  clear  yrly  sum  of  £  of  Iful  money  of  G.  B.  free  and  clear 
of  and  from  all  taxes  chas  and  incumbs  whtsr  parliamentary  or 
orwise  (c)  and  to  be  pd  and  paye  at  or  in  the  dining-hall  of  Lin- 
coln's Inn  in  the  sd  Co  of  Mesx  or  at  such  or.  place  or  places  in 
or  about  London  or  West,  as  the  sd  {obligees)  or  the  survor  of 


(a)  As  to  reviving  Sec.  judgments,  see  Dig.  p.  iii.  tit.  Judgments. 
(6)  As  to  the  apportionment  of  rents,  see  ante,  Apportionment. 
(c)  If  it  be  necessary  say  "  except  the  income  or  property  tax  paye  on  the 
same  annty." 
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^o.  them  or  the  exs  ads  or  ass  of  such  survor  shall  direct  or  appt 

C CI  \ \ I \ ' 

Pai/mcnt  of  an    betu  tlic  liours  of  elcveii  or  twelve  of  the  clock  in  the  forenoon 

""^'^'       of  the  sevl  respive  days  and  times  followg  that  is  to  say  (see 

ante,  No.  LXXXV.)  And  also  such  a  like  proportional  pt  thof 
as  shall  accrue  from  and  after  the  last  of  the  afd  days  of  paymt 
next  preceding  the  dece  of  the  survor  of  them  the  sd  H.  H.  and 
W.  H.  from  and  up  to  the  day  on  which  such  dece  shall  happen 
or  if  the  sd  {ohliyors)  or  either  of  them  their  or  either  of  their 
hrs  exs  or  ads  shall  at  any  time  after  the  term  of  five  yrs  to  be 
computed  from  the  day  of  the  date  of  the  above  written  obligon 
be  desirous  of  repurchasing  the  sd  annty  or  clear  yrly  sum  ot 
£  and  of  such  his  or  their  intention  shall  give  three  cal  mths 
notice  in  writing  unto  the  sd  (obligees)  or  the  survor  of  them  or  i 
witht  0)-  in  lieu  of  such  notice  shall  pay  unto  them  or  him  the 
sum  of  £  being  one  half  year's  portion  of  the  sd  annty  or  > 

&c.  of  £  and  do  and  shall  on  the  expiration  of  such  notice 

or  on  such  paymt  in  lieu  thof  as  the  case  may  be  well  and  truly 
pay  or  cause  to  be  pd  unto  the  sd  (obligees)  or  the  survor  of 
them  or  the  exs  ads  or  ass  of  survor  the  sum  of  £  being  the 
original  purchase  money  of  the  sd  annty  or  clear  yrly  sum  of 
£  and  all  and  evy  sum  and  sums  of  money  which  shall  then 
be  due  and  owing  to  the  sd  {obligees)  or  the  survor  of  them  or 
the  exs  ads  or  ass  of  such  survor  for  or  on  acct  of  the  sd  annty 
&c.  of  £  up  to  and  inclusive  of  the  day  of  paying  the  same 
And  also  for  and  on  acct  of  all  costs  chas  dams  and  exps  which 
they  or  any  of  them  shall  or  may  have  been  at  or  put  unto  for 
or  on  acct  of  the  nonpaymt  of  the  sd  annty  then  the  above- 
written  obligon  shall  be  void  and  of  no  effect  orwise  be  and  re- 
main in  full  force  and  virtue. 

Memorandum — Reed  of  the  within  named  (obligees)  the  sum 
of  £  in  manner  following  that  is  to  say  one  Bk  of  Engld 

note  (a)  No.  for  the  sum  of  £  as  in  the  within-written 

bond  or  obligon  is  agrd  to  be  given  by  the  sd  (obligees)  for  the 
purchase  of  the  within  mentd  annty  or  clear  yrly  sum  of  £ 
and  which  sd  sum  of  £  was  pd  by  the  sd  (obligees)  in  their 

own  proper  psn  to  the  sd  (one  obligor)  in  his  own  proper  psn 

(obligor) 
Witness  E.  F. 


(a)  As  to  the  provision  respecting  the  consideration  in  the  Annuity  Act,  see 
Dig.  p.  ii.  tit.  Annuities. 
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No.  CCLXXV.  No.  ccLXXV. 

.inmdtii  In  a 

Bond  for  securiiuj  the  Payment  of  an  Annvity  to  a  Man  and       ''^"'i  ".".^  '"* 


his  Wife  for  their  Lives. 

Know  all  kc.  That  &c.  see  ante,  No.  CCLXVII.  Obligation. 

Whas  the  above-named  {obligee)  hath  contracted  with  the  Fxecitals. 
above-bounden  (ohligor)  for  the  absolute  purchase  of  one  annty  Contract  for 
or  annual  sum  of  £  to  be  pd  unto  the  sd  {obligee)  and  his  annuit^y. 

ass  during  his  life  and  after  his  dece  to  E.  his  wife  and  her  ass 
if  she  shd  survive  him  free  from  taxes  and  witht  any  or.  deduc- 
tion whatsr  by  equal  half-yrly  paymts  on  the  days  hnaftr  mentd 
Togr  with  a  proportional  pt  of  the  sd  annty  or  annual  sum  of 
£  for  the  time  which  at  the  dece  of  him  the  sd  {obligee) 
shall  have  elapsed  of  the  sd  annty  then  growing  due  And  the 
price  and  conson  for  the  purchase  of  the  sd  annty  or  annual 
sum  of  £         is  £  sterling  money  of  Gt  Britn  and  the  sum 

of  £  int  or  share  in  capital  joint  stock  of  5  per  cent,  annties 
created  by  an  Act  of  Parlt  passed  &c.  And  whas  the  sd  {obligee) 
hath  before  the  exon  of  the  above-written  bond  paid  the  sd  sum 
of  sterling  money  to  and  transferred  the  sd  sum  of  £  5  per 
ent.  stocks  into  the  name  of  the  sd  {obligor)  in  the  bks  of  the 
Govr  and  Compy  of  the  Bk  of  Engld  which  paymts  the  sd 
[obligor)  doth  hby  acknge  And  whas  upon  the  treaty  for  the 
sd  purchase  it  was  agrd  that  the  costs  and  chas  of  procuring 
the  sd  sum  of  £  upon  the  sd  annty  and  of  preparing  and 

perfecting  the  secties  for  the  same  shd  be  borne  and  pd  by  the 
d  {obligor). 

Now  the  condition  &c.  see  ante,  No.  CCLXX.  That  if  the  Condition, 
dbove-bounden  {obligor)  his  exs  or  ads  do  and  shall  well  and 
truly  pay  unto  the  sd  {obligee)  or  his  ass  during  the  term  of  his 
natural  life  one  clear  annty  or  annual  sum  of  £  by  half-yrly 
paymts  on  or  at  the  days  and  times  following  that  is  to  say  on 
the  day  of  and  on  the  day  of  the  first  half- 

yrly  paymt  to  be  made  on  the  day  of  next  ensuing 

the  date  of  the  above-written  bond  And  do  and  shall  also  if  E. 
low  the  wife  of  the  sd  {obligee)  be  living  at  his  death  well  and 
truly  pay  or  cause  &c.  unto  the  sd  E.  D.  yrly  and  evy  yr  during 
the  then  remr  of  her  life  a  like  clear  annty  or  yrly  sum  of  £ 
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No.  CCLXXV.  ot'&c.  at  or  on  the  afd  feasts  or  days  by  lialf-yrly  paymts  the 

Aniinitti  to  a        ^ 

hrst  paymt  of  the  last  mentd  annty  to  be  made  on  the  first  of 


Man  and  lih 
Wife. 


No. 
CCLXXVI. 


the  sd  feasts  or  days  which  shall  happen  next  after  the  dece  of 
the  sd  (obligee)     And  do  and  shall  make  all  the  sd  paymts  as 
well  to  the  sd  (obligee)  during  his  life  as  after  his  dece  to  the  sd 
E.  D.  if  she  survive  him  during  the  then  remr  of  her  life  witht 
any  deduction   or  abatement  whatsr  out  of  either  of  the  sd< 
annties  or  yrly  sums  or  any  pt  thof  for  or  by  reason  of  any ; 
Parliamentary  taxes  or  impositions  whatsr  or  for  or  in  respect : 
of  any  or.  matter  cause  or  thing  whatsr    And  also  do  and  shall , 
within  ten  days  after  the  dece  of  the  sd  (obligee)  and  E.  his  wifei 
resply  in  case  he  or  she  shall  die  in  the  interval  betn  any  of  the  I 
half-yrly  days  of  paymt  well  and  truly  pay  unto  the  exs  ads  or 
ass  of  the  sd  (obligee)  or  of  the  sd  E.  his  wife  if  she  survive  him  i 
a  proportional  pt  of  the  sd  annty  or  annual  sum  of  £  for 

the  time  which  at  the  dece  of  the  sd  (obligee)  or  E.  his  wife 
shall  have  elapsed  of  the  half-yrly  paymt  then  growing  due 
Then  &c.  see  ante,  No.  CCLXX. 


No.  CCLXXVI. 


hiniuty  Bond.   Bond  for  Securing  an  Annuity  granted  by  a  former  Bond  which 

has  been  lost. 


Obligation. 

llecital  of 
tornier  bond. 


Loss  of  bond. 


N 


Know  all  kc.  see  ante,  No.  CCLXVII. 

Whas  the  sd  (obligor)  by  his  bond  or  writing  obligatory  under 
his  hand  and  seal  bearing  date  Sec.  became  bd  to  the  said  (ob 
gee)  in  the  sum  of  £  and  the  sd  sum  is  conditioned  to 

void  in  payment  by  the  sd  (obligor)  his  hrs  exs  or  ads  to  the 
(obligee)  of  an  annuity  of  £  for  his  life  by  half-yrly  pay 

ments  on  (fee.  in  evy  yr  and  the  sd  bond  hath  been  inroll 
pursuant  to  the  statute  in  that  behalf  made  and  provided  A 
all  arrears  of  the  sd  annty  have  been  pd  up  and  in  full  to  tl 

day  of  now  last  past    And  whas  the  sd  bond 

been  lost  and  it  hath  been  agrd  betn  the  sd  (obligor)  and  the 
(obligee)  that  a  fresh  bond  to  replace  the  one  that  hath  b© 
lost  should  be  executed  by  the  sd  (obligor)  at  the  expence  o< 
the  sd  (obligee) 
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Now  8cc.  see  ante,  No.  CCLXX.  if  the  sd  {ohUyor)  his  hrs  &c.        _  No. 
do  and  shall  from  time  to  time  during  the  life  of  the  sd  {obligee)       Anuuitq, 
well  and  truly  pay  or  cause  to  be  pd  unto  the  sd  (obligee)  or  his  (jondiiion. 
ass  one  annty  or  &c.  of  £         on  &c.  in  evy  yr  by  even  &c. 
paymts  clear  of  all  deductions  on  any  account  wliatsr  [the  same 
to  be  in  lieu  and  full  satisfaction  of  the  sd  annty  of  £ 
granted  or  secured  to  the  sd  {obligee)  by  the  sd  {obligor)  as 
hnbefe  mentd  or  recited  and  all  arrears  and  half  yrly  paymts 
thof  up  to  the  day  of  now  last  past]  and  the  first  half 

yrly  payment  of  £  hby  granted  or  secured  to  become  due 

on  day  of  next  ensuing  the  date  of  the  above 

written  bond  or  obligation  provided  the  sd  {obligee)  shall  be 
living  at  that  time  or  if  the  sd  hnbefe  recited  bond  or  obligon 
shall  at  any  time  hraftr  be  found  or  come  to  the  hands  of  the 
sd  {obligee)  or  any  or.  psn  as  her  agent  or  any  action  or  suit  at 
law  shall  be  brought  sued  commenced  or  prosecuted  under  or 
by  virtue  of  that  bond  or  if  it  shall  appear  or  be  proved  that  any 
assnmt  hath  been  or  shall  be  made  by  the  sd  {obligee)  of  the 
bent  of  that  bond  Then  in  any  or  either  of  such  cases  this  obli- 
gation &c.  see  ante,  No.  CCLXX. 


Bond  to  a  Trustee  for  securing  an  Annuity  to  a  Married 
Woman  purchased  with  her  separate  Property,  see  post, 
Bonds  {Married  Woman). 


Arbitration  Bond,  see  ante,  No.  CXXVII.  Arbitration. 


Assignment  of  a  Bond,  see  ante,  No.  CLTII.  to  CLV, 
Assignments. 


Auctioneers  Bond,  see  ante,  No.  CCVI.  Auctions. 
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When  requiieil. 


Form  of  the 
bond. 


Stamp. 


BAIL  BONDS. 

Sect.  1,  The  23  Hen.  6,  c.  9,  requires,  that  when  the  defendant  inj 
a  civil  action  is  arrested,  the  sheriff  should  take  bail  Avith  a  security' 
hj  bond  or  oliligation,  and  thei-efore  an  agreement  in  writing,  made 
by  a  third  person  with  a  sheriff's  officer,  to  put  in  good  bail  for  the 
defendant,  is  sufficient  under  this  statute,  Tidd's  Pract.  c.  11 :  as  to 
giving  bail  under  1  &  2  Vict.  c.  110,  see  further,  Dig.  p.  ii.  tit.  Bail. 

2.  As  to  the  form  of  the  bond,  it  is  necessary  that  it  should  be  made 
to  the  sheriff  himself  by  name  of  office,  and  tlmt  it  be  conditioned  for 
the  defendant's  appearance  at  the  return  of  the  writ,  and  for  that  only, 
ib.  ub.  sup. 

3.  The  bail  bond  is  required  to  be  upon  a  half-crown  stamp. 


cCLSvii.  No.  CCLXXVII. 

ojZZi  Bo'l  Common  Form  of  a  Bail  Bond. 

Obligation.  Know  all  Scc.  866  ante,  No.  CCLXVII. 

That  we  C.  D.  of  &c.  (the  defendant  in  the  action)  E.  F.  of  &c. 
and  G.  H.  of  &c.  (the  bail)  are  held  and  firmly  bound  to  I.  K.  esq. 
sheriff  of  the  county  of  in  the  penal  sum  of  £  (double  tht 
sum  sworn  to  and  indorsed  on  the  writ)  of  Iful  &c.  to  be  pd  to  th( 
sheriff  or  his  certain  atty  exs  ads  or  ass  for  which  paymt  we  &c. 
see  Forms  of  the  Obligation,  Nos.  CCLXVII.  to  CCLXIX. 

Condition.  The  condition  of  the  above-written  obligation  is  such  that  ii 

the  above-bounden  C.  D.  do  appear  (a)  before  our  sovereign 
lady  the  Queen  on  to  answer  A.  B.  of  a  plea  of  trespass  (b), 


(a)  If  in  the  Common  Pleas,  say,  "before  her  Maj.  Justices  at  Westr  on  &c.' 
If  ill  the  Exchequer,  "before  the  Barons  of  her  Maj.  Court  of  Exchequer  at 
Westr  on  &c." 

(b)  Or,  according  to  the  «c  etiam  in  the  process,  if  by  original,  say,  "  do  appear 
&c.  on  &c.  wheresoever  &c.  to  answer  A.  B.  of  a  plea  &c."  (as  the  plea  is.)  If 
in  the  Exchequer,  on  a  writ  of  quo  minus,  say,  "  to  answer  to  A.  B.  the  Queen's 
debtor  of  a  plea  of  trespass  whby  he  is  less  able  &c."  Or,  if  on  process  o\ 
contempt,  say,  "  to  answer  our  sovereign  lady  the  Queen  of  divers  trespass^ 
contempts  &c.  by  him  lately  done  and  committed."  But  see  now  as  to  these 
writs,  Dig.  p.  iii.  tit.  Process. 


BONDS. 

&c.  Then  this  obHgation  to  be  void  otherwise  to  remain  in  full 

force  and  virtue 

C.  D.  (L.s.) 

Signed  sealed  and  delivered  by  the  E.  F.  (l.  s.) 

above-named  C.  D.  E.  F.  and  G.  H.  (l.  s.) 

G.  H.  (being  first  duly  stamped) 

in  the  presence  of 

M.N. 

O.  P. 
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No. 
CCLXXVII. 

Commoji  Form 
of  a  litiil  Bond. 


No.  CCLXXVIII.  No. 

CCLXXVIII. 
Special  Bail  Bond. 

Knoio  all  Sec.  see  ante,  No.  Obligation. 

TFi^fls  the  above-bounden  (obligor)  was  on  the        day  of  Recital  of  arrest. 

taken  by  the  sheriff  by  virtue  of  the  Queen's  writ  of  capias  (as 
to  this  writ  now  in  mesne  process  under  1  &  2  Vict.  c.  110,  see 
Dig.  p.  ii.  tit.  Bail)  issued  out  of  her  Maj.  Ct  of  Q.  B.  {or 
"  C.  P."  or  "  Excheq  of  Pleas")  bearing  date  at  Westr  the 
day  of  to  the  sd  sheriff  directed  and  delivered  agst  the  sd 

C,  D,  and  &c.  (as  in  the  writ)  at  the  suit  of  A.  B.  And  ivhas 
a  copy  of  the  sd  writ  togr  with  evy  memorandum  or  notice  sub- 
scribed thereto  and  all  indorsements  thereon  was  on  the  execu- 
tion thereof  delivered  to  the  sd  CD.  And  whas  he  is  by  the 
sd  writ  required  to  cause  specdal  bail  to  be  put  in  for  him  in  the 
sd  Ct  to  the  sd  action  within  eight  days  after  exon  thof  inclusive 
of  the  day  of  exon 

Now  &c.  That  if  the  sd  C.  D.  do  cause  special  bail  to  be  put  Condition. 
in  for  him  to  the  sd  action  in  her  Maj.  sd  Ct  as  required  by  the 
sd  writ    Then  &c.     Sealed  &c.  see  ante,  No.  CCLXXVII. 


No.  CCLXXIX. 
Assignment  of  the  Bail  Bond  (by  Indorsement). 

Obs.  As  to  the  assignments  of  bonds,  see  Assignments,  Pref. 
sect.  2. 

I  the  within-named  sheriff  of  have  at  the  request  of  A.  B. 
the  pltff  also  within-named  assigned  to  him  the  sd  A.  B.  the 
Avithin-written  bail  bond  and  all  bent  and  advantage  arising 


No. 
CCLXXIX. 
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tlieref'rom  j3ursuant  to  the  statute  in  that  case  made  and  pro- 
vided In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
of  office  this  day  of 

Signed  sealed  and  delivered  by 
the  within-named  sheriff  in  the  S.  S.  Sheriff 

presence  of 

W.  W. 

T.  W. 


No. 
CCLXXIX.-2. 

Conveyance  by 
Infant, 


Obligation. 
Recital  of  will. 


Contract  for 
purchase. 


Agreement  to 
enter  into  a 
bond. 


Common  Form  of  a  Bottomry  Bond,  see  post  Shipping. 


No.  CCLXXIX.— 2. 

Bond  that  an  Infant,  xchen  of  full  Age,  shall  convey. 

Ohs.  As  to  conveyances  by  infants  under  the  direction  of  the  Court 
of  Chancery,  see  Purchases,  Pref.  sect.  3. 

Know  all  men  &c.  see  ante,  No.  CCLXVII. 

Whas  T.  S.  late  of  &:c.        deed  by  his  last  will  and  testmt  in 
writing  bearing  date  on  or  about  the  day  of  Did 

[among  or.  things]  give  and  devise  all  his  freehold  and  copy- 
hold messes  or  tents  Ids  and  heredts  to  be  equally  divided  be- 
tween his  sons  the  above-named  {obligors)  and  {infant)  And 
tvhas  the  above-named  {purchase?-)  hath  contracted  with  the  sd 
{obligors)  for  the  purchase  to  him  of  the  sd  messes  &c.  And 
whas  the  sd  {obligors)  by  indres  of  lease  and  release  the  lease  ; 
(see  post,  Recitals)  bearing  date  the  day  before  and  the  release 
even  date  herewith  Did  convey  unto  the  sd  {purchaser)  his  hrs 
and  ass  the  sd  freehold  messes  in  which  conveyance  is  contd 
a  covenant  by  a  surrender  or  surrenders  or  or.  customary  assurs 
to  assure  the  sd  copyhold  heredts  unto  the  sd  (P.)  And  whas 
the  sd  {infant)  is  an  infant  of  the  age  of  yrs  or  thereabouts 
and  the  pt  or  share  of  the  sd  {infant)  of  and  in  the  purchase 
money  in  the  sd  indre  of  rele  expssd  to  be  pd  to  him  was  pd  to 
him  notwithstanding  his  infancy  with  the  consent  of  the  sd 
{obligors)  And  whas  upon  the  treaty  for  the  purchase  of  the  sd 
freeholds  and  copyholds  it  was  agrd  that  the  sd  {obligors)  should 
])y  their  bond  guarantee  unto  the  sd  A.  B.  his  hi-s  apptees  and 


i 


BONDS. 


593 


ass  a  confirmation  of  the  conveve  and  assure  and  covt  to  sur-  No. 

CCLXXIX  -2 
render  by  the  sd  in  pt  recited  indre  expssd  to  be  made  by  the   Conveyance  by 

sd  (I.)  And  shd  in  the  mean  time  secure  unto  the  sd  A.  B.  his        injant. 
apptees  and  ass  the  quiet  posson  and  enjoyment  of  the  same 
freehd  and  copyhd  heredts  as  agst  the  sd  (/.)  and  his  hrs  and 
those  claiming  under  him  or  them  in  manner  hnaftr  mentd 

Now  kc.  see  ante,  No.  CCLXX.  That  if  the  sd  (/.)  do  and  Coodition. 
shall  when  and  so  soon  as  he  shall  have  attained  the  age  of  21 
yrs  at  the  costs  and  chas  of  the  sd  A.  B.  by  such  deeds  and 
conveys  as  the  counsel  of  the  sd  A.  B.  shall  approve  of  convey 
surrender  and  assure  unto  the  sd  A.  B.  his  hrs  apptees  and  ass 
or  as  he  or  they  shall  direct  or  appt  all  the  pt  or  share  in  fee 
simple  of  the  sd  (/.)  of  and  in  the  sd  freehd  and  copyhd  heredts 
mentd  and  comprised  in  the  sd  in  pt  recited  indre  of  rele  bearg 
even  date  with  the  above-written  bond  or  obligation  freed  and 
discharged  from  all  incumbs  previously  made  by  the  sd  (/.) 
And  also  if  in  the  mean  time  and  until  such  conveyance  sur- 
render and  assurance  the  sd  A.  B.  his  hrs  apptees  and  ass  do 
and  shall  from  time  to  time  and  at  all  times  peaceably  and 
quietly  have  hold  occupy  possess  and  enjoy  the  sd  freehd  and 
copyhd  heredts  mentd  and  comprised  in  the  sd  in  pt  recited 
indre  witht  any  let  suit  trouble  demand  eviction  or  disturbance 
of  from  or  by  the  sd  (/.)  his  exs  ads  or  ass  or  any  psn  or  psns 
claiming  &:c.     Then  &c.  see  ante,  No.  CCLXX. 


No.  CCLXXX.  No-CCLXXX. 
Bond  to  secure  a  Debt  by  Cognovit  in  an  Action  brought,  and  by  "  '' 

Insurance  of  the  Obligor  s  Life,  in  which  the  Father  joins. 

Know  all  Men,  &c.  see  ante.  No.  CCLXVII. 

Whas  the  above  bounden  I.  M.  the  younger  is  and  standeth  Obligation, 

justly  indebted  unto  the  above-named  T.  S.  in  the  sum  of  £  Recitals, 

for  money  lent  and  advanced     And  whas  for  recovery  of  the  sd  Uebi  and 

■■  SCtlOD 

debt  T.  S.  hath  commenced  an  action  at  law  agst  the  sd  I.  M.  the 

younger  in  her  Maj.  Ct  of  C.  P.  at  West,  and  the  sd  I.  M.  the 

younger  hath  been  held  to  bail  thon  {as  to  holding  to  bail  under 

1^2  Vict.  c.  110,  see  Dig.  p.ii.  tit.  Bail)  And  whas  the  sd  I.  M.  Agreement  to 

the  younger  hath  since  applied  to  the  sd  T.  S.  and  requested 

him  to  suspend  any  furr  proceedings  in  the  sd  action  and  hath 

VOL.  I.  Q  Q 


sisn  cognovit. 
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No.  CCLXXX.  proposed  to  confess  the  same  by  cognovit  under  his  hand  with 
— hberty  for  the  sd  T.  S,  to  enter  up  judgment  thon  in  case  deft 


shall  be  made  in  paymt  of  the  sd  debt  with  int  and  costs  accg 
To  insure  life  of  to  the  condon  hnaftr  expssd   And  also  that  he  the  sd  I.  M.  the 
°   '  younger  would  at  his  own  costs  and  chas  insure  the  sd  sum  of 

£         upon  his  own  life  at  the  office  at  London 

and  keep  the  same  so  insured  until  paymt  of  the  sd  debt  with 
int  thon  and  that  in  case  of  his  death  befe  the  sd  debt  and  int 
shall  be  so  dischd  the  sd  T.  S.  shd  have  full  bent  and  advantage 
of  such  insurance  and  that  the  policy  thof  shd  be  taken  out  in 
the  name  of  and  for  the  sd  T.  S.  and  be  deposited  with  him 
And  that  when  the  sd  debt  and  int  shd  be  pd  and  discharged 
then  that  the  sd  policy  and  all  bent  thof  shd  be  delivered  up 
and  vested  in  the  sd  I.  M.  the  younger  upon  his  paymt  of  any 
sums  of  money  to  the  sd  I.  M.  the  elder  which  he  shall  or  may 
have  advanced  and  pd  to  the  sd  T.  S.  in  virtue  of  these  prests 
And  hath  furr  proposed  that  the  sd  I.  M.  the  elder  shd  become 
jtly  bound  with  him  the  sd  T.  S.  in  manner  hnaftr  mentd  to  all 
which  the  sd  T.  S.  hath  agrd  and  having  suspended  all  pro- 
ceedings in  the  sd  action  the  sd  I.  M.  the  younger  hath  on  the 
day  of  the  date  of  the  above-written  obligon  signed  a  cognovit 
as  hnbefe  proposed  and  hath  commenced  such  insurance  and 
hath  deposited  with  the  sd  T.  S.  the  policy  as  hnbefe  agrd 
Condition.  Now  therefore  the  condition  &c.  see  ante,  No.  CCLXX.  That 

if  the  above  bounden  I.  M.  the  elder  and  I.  M.  the  younger  or 
either  of  them  or  either  of  their  hrs  exs  or  ads  do  and  shall  well 
and  truly  pay  or  cause  to  be  pd  unto  the  sd  T.  S.  his  exs  ads 
or  ass  the  sum  of  £  of  Iful  &c.  tocrr  with  Iful  int  at  or  after 

the  rate  of  £  pr  cent  per  ann  on  the  dece  of  either  of  them 
the  sd  I.  M.  the  elder  or  I.  M.  the  younger  which  shall  first 
happen  and  do  and  shall  in  the  mean  time  well  and  truly  pay 
or  cause  (fee.  unto  the  sd  T.  S.  his  exs  ads  and  ass  Iful  int  for  the 
same  at  or  after  the  rate  afd  by  half-yrly  paymts  on  the 
day  of  and  day  of  in  each  yr  commencing  from 

the  day  of  the  date  of  the  sd  obligon  and  do  and  shall  at  the 
proper  costs  and  chas  of  him  the  sd  I.  M.  the  younger  well  and 
truly  pay  or  &:c.  at  the  sd  insurance  office  the  annual  premium 
for  the  insurance  so  commenced  as  afd  from  time  ta  time  and 
evy  yr  until  the  sd  debt  and  int  as  afd  shall  be  wholly  dischrgd 
Arid  also  in  case  of  the  dece  of  the  sd  I,  M.  the  younger  if  he 
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the  sd  T.  S.  his  exs  ads  or  ass  shall  be  permitted  and  suffered  No.  CCLXXX. 

witht  any  hindrance  delay  or  interruption  of  from  or  by  any  '■ 

psn  or  psns  whomsr  to  rece  and  take  to  his  own  use  and  bent 
all  and  evy  sum  or  sums  of  money  bent  emolument  and  advan- 
tage which  shall  or  may  then  accrue  or  have  become  paye  and 
recoverable  upon  or  by  virtue  of  the  sd  policy  of  insurance  of 
or  from  the  sd  assurance  compy  or  any  psn  or  psns 

whomsr  it  shall  or  may  concern  to  pay  the  same  in  full  liquida- 
tion discharge  and  satisfaction  of  the  sd  debt  and  int  at  that 
time  due  to  the  sd  T.  S.  his  exs  ads  or  ass  Then  &c.  see  ante, 
No.  CCLXX. 


Bond  for  the  Payment  of  Money ,  see  post,  Bonds  (Payment). 


No.  CCLXXXI.  No. 

CCLXX  XI. 
Bond  of  Indemnity  {Common  Form).  Indemnity. 

Know  all  Men  &c.  see  ante,  No.  CCLXVII. 

Whas  in  and  by  a  certain  bond  or  obligon  bearing  even  date  Recitals, 
herewith  the  above-mentd  {phligor)  became  held  and  firmly  bd 
unto  A.  M.  in  the  sum  of  £  with  a  condon  thereunder  written 
after  reciting  that  whas  the  sd  A.  M.  had  lent  and  advanced  to 
the  above-bounden  {obligor)  the  sum  of  £  upon  the  secty  of 
certain  manors  &c.  situate  &c.  granted  and  reld  to  the  sd  A.  M. 
by  way  of  mtge  in  fee  by  indres  of  lease  and  rele  the  indre  of 
lease  bearing  date  the  day  befe  and  the  indre  of  rele  bearing 
even  date  with  the  now  reciting  bond  or  obligon  and  made  or 
mentd  to  be  made  betn  the  above-bounden  {obligor)  of  the  one 
pt  and  the  sd  A.  M.  of  the  or.  pt  subject  nevss  to  a  provo  &c. 
A^id  after  further  reciting  that  at  the  time  of  the  treaty  for  the 
loan  of  the  sd  money  it  was  agrd  that  the  int  thof  so  long  as 
the  same  shd  remain  a  charge  upon  the  afd  preses  or  any  pt 
thof  shd  be  paye  &c.  and  that  some  responsible  psn  or  banker's 
house  shd  engage  for  the  due  paymt  of  such  int  and  should  give 
such  bond  or  secty  for  that  purpe  as  thrundr  expssd  And  after 
furr  reciting  that  the  above-named  {obligor)  had  apphed  to  and 
requested  the  above-named  {obligees)  to  become  such  secty  for 

qq2 
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No. 
CCLXXXI. 

Indemnity. 


the  true  and  punctual  paymt  of  the  sd  int  by  half-yrly  paymts 
to  which  they  had  consented  and  agrd  upon  the  condon  that  if 
the  sd  (obligees)  or  any  or  either  of  them  their  or  any  or  either 
of  their  hrs  exs  or  ads  did  and  shd  well  and  truly  pay  or  cause 
to  be  pd  unto  the  sd  A.  M.  his  exs  ads  or  ass  at  or  in  &c.  by 
even  and  equal  &;c.  in  evy  yr  for  and  during  all  such  time  as 
the  sd  sum  of  £  or  any  pt  thof  shd  remain  and  be  a  charge 
upon  the  afd  preses  or  any  pt  thof  by  virtue  of  the  thinbefe 
recited  mtge  int  after  the  rate  &c.  upon  the  sd  sum  of  £ 
or  so  much  thof  as  shd  from  time  to  time  remain  a  charge 
upon  &c.  witht  any  deduction  or  abatement  whatsr  for  or  on 
acct  of  remittance  of  money  from  Ire.  to  Engl,  or  on  any  or, 
acct  whatsr  then  the  sd  obligon  should  be  void  &c.  as  by  the 
sd  recited  bond  on  reference  thto  will  more  fully  appear. 

JVow  the  condon  of  the  above-mentd  bond  or  obligon  is  such 
that  if  the  above-mentd  (obligor)  his  hrs  exs  or  ads  do  and 
shall  during  such  time  as  the  sd  sum  of  £  or  any  pt  thof 

shall  remain  due  and  owing  on  the  secty  afd  from  time  to  time 
regularly  and  punctually  pay  or  cause  to  be  pd  unto  the  sd 
A.  M.  his  exs  ads  or  ass  the  int  of  the  sd  principal  sum  of  £ 
or  so  much  thof  as  shd  remain  due  at  the  times  and  place  and 
in  manner  as  in  the  sd  indre  of  rele  mentd  and  apptd  for  paymt 
of  the  same  And  also  do  and  shall  save  protect  and  keep 
harmless  and  indemnified  the  sd  (obligees)  of  from  and  agst  the 
sd  recited  bond  or  obligon  and  also  of  from  and  agst  all  costs 
charges  dams  and  exps  whatsr  which  they  the  sd  (obligees)  and 
each  and  evy  of  them  their  each  and  evy  of  their  hrs  exs  and 
ads  shall  or  may  at  any  time  or  times  hraftr  pay  bear  sustain 
expend  or  be  put  unto  for  or  on  acct  of  the  non-paymt  thof  or 
for  or  by  reason  or  means  of  the  sd  recited  bond  or  of  the  sd 
(obligees)  having  entered  into  the  same  Then  &c.  see  ante,  No. 
CCLXX. 


No. 
CCLXXXII. 

Indemnity , 

{Attorney's 

Clerk.) 

Obligation. 
Recitals. 


No.  CCLXXXII. 

Bond  for  the  faithful  Service  of  an  Attorney's  Clerk  or 
Assistant. 

Know  all  Sec.  That  &c.  see  ante,  No.  CCLXVII. 
Whas  the  above  bounden  (obligor)  hath  applied  to  and  is 
desirous  of  entering  into  the  service  and  employ  of  the  sd  (obligee) 
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as  his  elk  and  assistant  in  the  management  of  the  business  or  '^°- 

f     .        P  ,       J     ,,.  .  .  CCLXXXir. 

profession  or  the  sd  {ohli(jee)  of  an  atty  solicitor  and  conveyancer      imiem'tiiu. 

And  the  sd  (obligee)  hath  consented  and  agrd  to  accept  the  ser-  ^  cie,'k.)  " 
vice  of  the  sd  iphligor)  as  his  elk  as  afd  for  and  during  such 
period  as  the  sd  pties  shall  mutually  agree  he  the  sd  {obligee) 
paying  unto  the  sd  {obligor)  at  or  after  the  rate  of  £  per  ann 
And  whas  the  sd  {obligee)  being  desirous  of  taking  a  good  and 
sufficient  secty  for  the  honesty  and  integrity  of  the  sd  {obligor) 
the  sd  {surety)  hath  consented  to  join  with  the  sd  {obligee)  in 
the  above-written  obligation  as  a  secty  and  protection  to  the  sd 
{obligee)  his  exs  kc.  of  from  and  agst  all  loss  or  damage  that 
might  be  sustained  by  the  sd  {obligee)  by  reason  of  the  sd  {obligor) 
not  duly  accounting  with  the  sd  {obligee)  for  all  mos  which  may 
come  to  his  hand  or  on  account  of  the  embezzlement  misappro- 
priation conversion  or  wilful  defacement  by  the  sd  {obligor)  of 
any  deeds  writings  evidences  or  effects  whatsr  which  shall  come 
into  the  hands  or  posson  of  the  sd  {obligor) 

Noio  the  condition  kc.  see  ante,  No.  CCLXX.  That  if  the  Condition. 
above-bounden  {obligor)  and  {surety)  their  respive  hrs  exs  or  ads 
or  some  or  one  of  them  do  and  shall  from  time  to  time  and  at  all 
times  hraftr  well  and  truly  acct  to  and  with  the  sd  {obligee)  his 
exs  and  ads  of  and  for  all  mos  property  and  things  which  shall 
or  may  come  into  the  posson  custody  or  power  of  him  the  sd 
{obligor)  as  the  elk  and  assistant  of  the  sd  {obligee)  And  do  and 
shall  at  all  times  when  required  pay  over  to  the  sd  {obligee)  his 
exs  ads  or  ass  all  and  evy  sum  and  sums  of  money  which  shall 
on  any  acct  be  or  appear  to  be  coming  due  to  him  from  the  sd 
{obligor)  And  do  and  shall  save  protect  keep  harmless  and 
indemnified  the  sd  {obligee)  his  exs  ads  and  ass  of  from  and  agst 
all  embezzlement  misappropriation  misapplication  and  conver- 
sion to  the  use  of  the  sd  {obligor)  of  any  mos  goods  chattels  and 
effects  belonging  to  the  sd  {obligee)  his  exs  ads  or  ass  or  to  any 
suitor  or  client  And  also  of  and  from  and  agst  all  defacements 
and  cancelling  witht  the  knowledge  or  consent  of  the  sd  {obligee) 
or  of  any  psn  duly  authorized  by  him  or  orwise  wilfully  muti- 
lating any  deeds  writings  evidences  instruments  bks  or  papers 
of  any  description  whatsr  which  shall  belong  to  the  sd  {obligee) 
his  exs  or  ads  or  any  suitor  or  client  who  shall  have  deposited 
the  same  with  the  sd  {obligee)  or  the  sd  {obligor)  as  his  elk  And 
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No.  if  the  sd  (obliqor)  shall  and  do  well  and  faithfully  in  all  thing-s 
CCLXXXII  .  ...  .  "  . 

Indemnity, '  serve  the  sd  (^obligee)  as  his  assistant  in  the  practice  or  profession 

(4^.'"'""*^'*  of  an  atty  solicitor  or  conveyancer  as  afd  Then  &c.  see  ante, 

— No.  CCLXX. 


No.  No.  CCLXXXIII. 

CCLXXXIII. 
Indemnity,  Another  Form  for  a  Merchant. 

( Merchant's 

erk.)  Now  the  condition  of  such  obligation  is  such  That  if  the  above 

bounden  (clerk)  do  and  shall  at  all  times  hraftr  so  long  as  he  the 
sd  (C)  shall  continue  in  the  service  of  and  be  employed  by  the 
above-named  (principal)  as  his  clerk  or  servant  well  faithfully 
and  truly  serve  the  sd  (P.)  his  master  watht  consuming  wast- 
ing embezzling  losing  mis-spending  misapplying  or  unlawfully 
making  away  with  any  of  the  mos  goods  chattels  wares  mer- 
chandizes or  effects  whatsr  of  the  sd  ( P.)  his  master  or  of  any 
or.  psn  or  psns  whomsr  for  which  he  the  sd  (P.)  his  hrs  exs  or 
ads  shall  or  may  by  any  law  custom  or  usage  whatsr  be  anywise 
answerable  or  responsible  which  shall  be  committed  to  his  the 
sd  (C.'s)  charge  care  custody  or  keeping  by  reason  or  means  of 
his  sd  service  or  being  clerk  as  afd  And  if  the  sd  ( C.)  shall  at 
any  time  during  the  time  of  his  being  clerk  or  servant  as  afd  to 
the  sd  (P.)  his  exs  or  ads  neglect  or  refuse  to  account  with  him 
the  sd  (P.)  his  exs  ads  or  ass  weekly  or  oftener  if  thereunto 
required  by  the  sd  (P.)  his  exs  ads  or  ass  by  reasone  notice  in 
writing  under  his  or  their  hands  for  that  purpe  to  be  given  or 
left  with  him  the  sd  ( C.)  at  his  house  or  usual  place  of  abode 
Then  if  the  sd  ( C.)  his  hrs  exs  or  ads  do  and  shall  within 
mths  next  after  due  proof  thof  either  by  confession  or  orwise 
make  good  and  sufficient  recompense  satisfaction  and  paymt 
unto  the  sd  (P.)  his  exs  ads  or  ass  for  the  sd  mos  goods  chat- 
tels wares  merchandize  or  effects  of  him  the  sd  (P.)  so  lost 
wasted  mis-spent  or  misapplied  as  afd  And  also  for  all  such  loss 
damage  or  charge  as  he  the  sd  (P.)  his  exs  or  ads  shall  suffer 
sustain  or  be  put  unto  for  or  by  reason  or  means  of  his  the  sd 
(C.'s)  neglecting  or  refusing  to  acct  as  afd  Then  &c.  see  a7ite, 
No.  CCLXX. 
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No.  CCLXXXIV.  No. 

CCLXXXIV. 
Bond  for  Performance  of  the  Covenants  in  a  Deed  of  Copart-      indemmiy, 

nership  by  one  who  is  admitted  as  a  New  Partner.  (Partneiship 

^      ^  Accouuts.) 

Know  all  &c.  see  ante,  No.  CCLXVII. 

Whas  by  indre  of  three  parts  &c.  and  made  betii  A.  G.  son  Recitals  of 
of  the  above  mentd  H.  G.  of  (fee.  of  the  first  pt  the  sd  J.  P.  of  deed. 
the  second  pt  and  the  sd  F.  E.  of  the  third  pt  the  sd  A.  G.  J.  P. 
and  F.  E.  did  thby  agree  to  be  ptnrs  in  the  trade  or  business  of 
a  brewer  and  in  the  buying  of  barley  and  all  or.  things  belong- 
ing to  the  sd  business  from  the  day  of  for  the  term 
of  yrs  from  thence  next  ensuing  determinable  as  thin  is 
mentd  the  sd  business  to  be  conducted  at  &c.  under  the  names 
and  firm  of  A.  G.  &;  Co.  or  of  &c.  as  thin  is  mentd  And  that 
they  the  sd  J.  P.  and  F.  E.  their  exs  or  ads  shall  from  time  to 
time  as  the  same  shd  be  necssy  for  that  purpe  pay  and  advance 
in  equal  proportions  so  much  money  as  would  be  sufficient  to 
carry  on  the  sd  business  with  proper  vigour  and  effect  not 
exceeding  the  sum  of  £  unless  two  of  the  sd  pties  shd  be 
desirous  to  increase  the  same  and  in  that  case  not  to  exceed 
£  unless  with  consent  of  all  the  sd  pties  and  that  the  sd 
ptnship  shd  be  managd  and  carried  on  under  the  terms  provi- 
sions covts  and  agrts  thin  decld  and  contd  And  whas  the  sd  Agreement  by 

rr.       ■         /.      1  •  1  1    *     r^  •  father  to  give 

H.  G.  out  of  love  and  affection  for  his  son  the  sd  A.  G.  previous  ^  bond, 
to  the  execn  of  the  above-mentd  indre  agrd  with  the  sd  J.  P, 
and  F.  E.  to  enter  into  and  exete  the  present  bond 

Now  &c.  see  ante,  No.  CCLXX.  That  if  the  sd  A.  G.  do  and  Condition 
shall  well  and  faithfully  perform  fulfil  and  keep  all  and  every 
the  terms  provisions  covts  and  agrts  in  the  sd  indre  contd  and 
agrd  to  be  by  him  performed  and  done  and  if  the  sd  H.  G.  his 
hrs  exs  or  ads  do  and  shall  from  time  to  time  and  at  all  times 
hraftr  save  defend  keep  harmless  and  indemnified  the  sd  J.  P. 
and  F.  E.  and  their  respive  hrs  exs  and  ads  of  from  and  agst  all 
losses  costs  chas  and  exps  which  they  or  any  of  them  shall  or 
may  sustain  or  be  put  unto  for  or  by  reason  or  means  or  on 
acct  of  the  non-performance  of  all  or  any  of  the  terms  provisions 
covts  and  agrts  in  the  sd  indre  contd  and  agrd  to  be  by  him  the 
sd  A.  G.  performed  and  done  so  and  in  such  manner  that  the  sd 
H.  G.  shall  or  may  be  answe  to  the  sd  J.  P.  and  F.  E.  and  their 
respive  exs  and  ads  for  such  losses  costs  chas  and  exps  in  such 
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No. 
CCLXXXIV. 

Indemnitv, 

(^Partnership 

Accounts.') 


and  the  same  degree  as  if  he  the  sd  H.  G.  had  been  a  pty  to  the 
sd  indre  and  had  been  thby  constituted  a  ptner  in  the  sd  jt  busi- 
ness in  the  place  and  stead  of  the  sd  A.  G.  and  had  entered  into 
the  covts  and  agi'ts  thin  contd  on  the  pt  of  the  sd  A.  G.  and  no 
furr    Then  &c.  see  ante,  No.  CCLXX. 


No. 
CCLXXXV. 


Obligation. 

Recitals  of 

copartnership 

articles. 


Agreement  to 
enter  into  bond. 


Sureties  pro- 
posed and  ap- 
proved. 


CoDdition. 


No.  CCLXXXV. 

Another  Bond  of  Indemnity  against  old  Partnership 

Accounts  &;c. 

Know  all  &c.  see  ante,  No.  CCLXVII. 

Whas  by  articles  of  agreement  of  five  pts  bearing  even  date 
with  the  above-written  obligation  the  above  A.  B.  and  the  sd 
C.  D.  E.  F.  G.  H.  and  H.  I.  have  agreed  to  become  ptnrs  in  the 
business  of  banking  upon  the  terms  therein  mentd  And  whas 
on  the  treaty  respecting  the  sd  partnership  the  sd  A.  B.  hath 
proposed  and  agrd  at  the  time  of  the  exon  of  the  sd  articles  to 
give  unto  the  sd  or.  pties  the  bond  of  himself  and  two  or.  psns 
for  the  purpe  hnaftr  mentd  And  whas  the  sd  A.  B.  hath  pro- 
posed I.  C.  and  H.  B.  as  the  two  psns  to  be  joined  with  the  sd 
A.  B.  who  have  been  approved  by  the  sd  or.  pties. 

Now  &c.  see  ante,  No.  CCLXX.  That  if  the  sd  A.  B.  L  C. 
and  H.  B.  or  some  or  one  of  them  their  or  some  or  one  of  their 
hrs  exs  or  ads  do  and  shall  from  time  to  time  and  at  all  times 
hraftr  well  and  sufficiently  protect  save  harmless  and  keep  in- 
demnified the  sd  C.  D.  &c.  and  each  and  evy  of  them  and  each 
and  evy  of  their  exs  ads  and  ass  and  each  and  evy  of  their  Ids 
tents  goods  and  chattels  and  also  the  este  and  effects  of  the  sd 
coptshp  from  and  agst  all  such  actions  costs  losses  chas  dams 
and  exps  which  may  at  any  time  or  times  hraftr  be  instituted  or 
commenced  prosecuted  or  made  agst  them  the  sd  C.  D.  &c.  or 
agst  the  lands  &c.  of  them  the  sd  C.  D.  &c.  or  any  of  them  or 
agst  the  este  and  effects  of  the  sd  coptshp  or  which  they  the  sd 
C.  D.  &c.  or  any  of  them  may  hraftr  bear  pay  or  be  put  unto  or 
become  subject  or  liable  to  by  reason  of  any  of  the  debts  con- 
tracts or  engagements  of  him  the  sd  A.  B.  in  respect  of  his  late 
ptnshp  with  And  also  do  and  shall  answer  and  make 

good  unto  the  sd  C.  D.  &c.  their  exs  ads  and  ass  and  to  the  este 
of  the  sd  ptshp  the  share  and  proportion  of  him  the  sd  A.  B. 
under  the  befe  recited  articles  of  all  such  losses  costs  dams 
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and  exps  which  the  sd  coptshp  este  may  from  time  to  time  ^vVv 

during  the  continuance  of  the  same  suffer  or  sustam  by  any  indemnity, 
debt  or  debts  which  may  be  incurred  by  such  copshp  or  by  any  Accounts'.) 
or.  means  or  in  any  or.  manner  howsr  And  also  if  the  sd  A.  B. 
his  exs  or  ads  do  and  shall  in  all  things  well  and  truly  perform 
fulfil  and  keep  all  and  evy  the  covts  clauses  articles  and  agrts 
entered  into  by  the  sd  A.  B.  on  his  pt  to  be  fulfilled  performed 
and  kept  accg  to  the  true  intent  and  meang  thof  And  do  and 
shall  from  time  to  time  and  at  all  times  hraftr  well  and  suffi- 
ciently protect  &c.  the  sd  C.  D.  &:c.  or  any  of  them  their  or 
any  of  their  Ids  &c.  and  also  the  effects  and  property  of  the  sd 
coptshp  from  and  agst  all  such  chas  losses  dams  exps  and  de- 
mands which  they  may  at  any  time  hraftr  bear  kc.  by  reason 
of  the  breach  of  the  sd  articles  afd  Then  kc.  see  ante,  No. 
CCLXX. 


No.  CCLXXXVI.  No. 

CCLXXXVI. 

Bond  that  an  Outstanding  Term  shall,  within  a  given  Time,  be      indemnHy, 
assigned  to  a  Trustee  by  the  Representative  of  a  Deceased    ( ^"'■^•''"««'-) 
Trustee,  and  for  the  Indemnity  of  the  Purchaser  in  the  mean 
Time. 
Know  all  &c.  see  ante.  No.  CCLXXVI.  Obligation. 

Whas  by  indres  (recite  purchase  deed)  And  whas  by  indre  &c.  Recital  of  pur- 
•^   _  chase  deed  &.c. 

{recite  creation  of  term) 

And  whas  it  hath  been  agrd  that  the  sd  term  of  yrs  shall  Agreement  to 
be  assd  to  a  trustee  of  the  nomination  of  the  sd  (purchaser)  his  ^^^'^°' 
hrs  or  ass  Upon  Trust  for  the  sd  (purchaser)  his  hrs  and  ass  and 
to  the  intent  and  purpe  only  to  attend  and  wait  on  the  revn  and 
inhance  of  the  sd  preses  and  to  protect  the  same  from  all  mesne 
incurabs  And  whas  the  sd  (purchaser)  hath  consented  and  agrd 
to  pay  to  the  sd  (vendor)  and  G.  his  son  the  sum  of  £  as 

and  for  the  sd  purchase  money  of  the  messe  kc.  without  re- 
quiring an  immediate  asst  of  the  sd  term  of  yrs  Upon  an  within 

^  o  in   months, 

agrt  by  the  sd  (vendor)  and  G.  his  son  that  the  sd  term  shall 
be  assd  within  cal  mths  from  the  day  of  the  date  of  this 

bond  and  that  the  sd  (vendor)  and  G.  his  son  shall  enter  into  and  enter  into 

bond. 

this  bond  subject  to  the  condon  hnaftr  contd 

Now  kc.  see  ante,  No.  CCLXX.  if  the  above  bounden  (vendor)  Condition. 
and  G.  his  son  or  one  of  them  or  one  of  their  heirs  exs  or  ads 
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No.  do  and  shall  if  necssy  within  cal  mths  from  the  day  of  the 

Indemnitu  '   ^^^^  °^  *^"^  bond  01'  obligoii  and  witht  any  expence  to  the  sd 
(Purchaser.)    (^purchaser)  his  hrs  exs  or  ads  cause  or  procure  letters  of  admi- 
nistration to  be  obtained  of  the  goods  chattels  and  credits  of 
(trustee)  the  trustee  deed  so  far  at  least  as  the  same  are  left  un- 
administered  and  relate  to  or  concern  the  sd  term  of  yrs 

And  if  the  psn  or  psns  who  now  are  or  shall  be  or  become  the 
psl  reptive  of  the  sd  (trustee)  the  trustee  deed  so  far  as  relates 
to  the  sd  term  do  and  shall  within  cal  mths  from  the  day  of 
the  date  of  the  sd  bond  or  obligon  or  as  soon  aftwds  as  the  sd 
(purchaser)  his  hrs  or  ass  shall  make  a  request  in  this  behalf  to 
the  sd  (vendor)  his  exs  or  ads  by  a  good  or  effectual  indre  of 
asst  to  be  prepared  under  the  diron  and  at  the  costs  and  chas 
of  the  sd  (purchaser)  his  hrs  or  ass  and  to  be  delivered  to  the 
sd  (vendor)  his  exs  or  ads  to  be  exted  well  and  sufficiently  as- 
sign the  sd  messe  &:c.  to  a  psn  or  pns  of  the  nomination  of  the 
sd  (purchaser)  his  hrs  or  ass  for  all  the  residue  of  the  sd  term 
of  yrs  Upon  Trust  for  the  sd  (purchaser)  his  hrs  and  ass  and 
to  attend  &:c.  accg  to  the  uses  and  trusts  decld  or  to  be  decld  thof 
in  favour  of  the  sd  (purchaser)  his  hrs  and  ass  as  afd  And'xilhe. 
sd  (vendor)  the  father  his  exs  or  ads  do  and  shall  deliver  the 
same  indre  to  the  sd  (purchaser)  his  hrs  or  ass  as  soon  as  con- 
veniently may  be  after  the  same  indre  shall  be  exted  And  if  the 
sd  (vendor)  or  G.  his  son  or  one  of  them  or  one  of  their  hrs  exs 
or  ads  do  and  shall  at  his  or  their  own  costs  and  chas  and  from 
time  to  time  and  at  all  times  hraftr  well  and  sufficiently  save 
defend  keep  harmless  and  indemnified  the  sd  (purchaser)  his 
hrs  or  ass  and  his  or  their  Ids  tenmts  goods  chattels  and  effects 
of  from  and  agst  all  and  all  manner  of  ejectments  evictions  suits 
at  law  and  in  equity  paymts  costs  losses  chas  dams  and  exps 
whatsr  which  from  time  to  time  shall  be  brt  commenced  and 
prosecuted  incurred  paid  sustained  and  laid  out  by  the  sd  (pur- 
chaser) his  hrs  or  ass  for  or  by  reason  or  on  account  of  the  omis- 
sion on  the  part  of  the  sd  (purchaser)  now  at  the  time  of  the 
exon  of  these  preses  to  take  an  assnmt  of  the  sd  messe  (Sec.  com- 
prised in  the  sd  term  of  yrs  and  the  residue  of  the  sd  term 
thin  in  the  name  or  names  of  a  trustee  or  trustees  for  the  sd 
(purchaser)  his  hrs  and  ass  Then  tkc.  see  ante,  No,  CCLXX. 
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No.  CCLXXXVII.  No. 

CCLXXXVIl. 


Bond  to  Indemnify  a  Purchaser  against  an  Outstanding  Term.    (pIJcW). 

Ohs.  As  to  the  provision  in  11  G.  4  &  1  W  4,  c.  60,  s.  8,  where 
the  personal  representative  of  a  trustee  is  absent,  see  Abstract  o/ll 
G.  A  L^'\  W.  4,  c.  60,  s.  8,  and  notes  thereon,  A^jpendix,  No.  iv. 

Know  all  &c.  see  ante,  No.  CCLXVII.  Obligation. 

Whas  by  an  indre  bearing  date  the  day  of  and  Recital  of 

made  betn  J.  N.  and  A.  his  wife  therein  resply  described  of  the  "^"^^8^?^ ^f'"- 
one  pt  and  J.  B.  therein  also  described  of  the  or.  pt  For  the 
consons  therein  mentd  the  sd  J.  N.  and  A.  his  wife  did  demise 
grant  bargain  and  sell  unto  the  sd  J.  B.  his  exs  ads  and  ass  all 
those  pieces  and  pels  of  land  heredts  and  preses  To  Hold  the 
same  unto  the  sd  J.  B.  his  exs  &c.  during  the  term  of  500  yrs 
by  way  of  mortgage  for  securing  unto  the  sd  J.  B,  his  exs  &c. 
paymt  of  the  sum  of  £  and  int  in  manner  therein  mentd 

And  whas  {recite  deeds  affecting  the  fee  previous  to  the  assnmt) 
And  whas  (recite  assignment  of  term  to  a  trustee  to  attend  the  Assignment  to 

inheritance)    And  whas  by  indres  of  lease  and  rele  (as  to  the 

.  Conveyance  to 

lease  and  release,  see  post,  Recitals)  bearing  date  the  lease  purchaser. 
the  day  next  before  and  the  rele  even  date  with  these  prests 
and  made  betn  the  sd  (V.)  of  the  one  pt  and  the  sd  (P.)  of 
the  or.  pt  In  conson  of  the  sum  of  £  to  the  sd  ( V.)  in 

hand  pd  by  the  sd  (P.)  and  also  in  conson  of  the  further  sum 
of  £        the  remaining  pt  of  the  sd  purchase-money  to  be  pd  to 
the  sd  (F.)  his  exs  ads  and  ass  with  int  at  the  time  thereinafter 
mentd  among  or.  heredts  the  sd  pees  and  pels  of  land  and 
heredts  comprised  in  the  sd  in  pt  recited  indre  of  mtge  have 
been  conveyed  limited  and  assured  unto  the  sd  (P.)  his  hrs  and 
ass  for  ever  And  whas  upon  the  treaty  for  the  sd  purchase  the  sd  Agreement  to 
(P.)  required  of  the  sd  (V.)  to  procure  an  assignment  of  the  pes  bond  of  indem- 
and  pels  of  Id  comprised  in  the  sd  in  pt  recited  indre  of  mtge  °"y* 
and  the  residue  of  the  sd  term  of  500  yrs  thby  created  unto  a 
trustee  to  be  nominated  by  the  sd  (P.)  and  to  attend  the  inhe- 
ritance    But  the  sd  (F.)  having  represented  that  the  psl  reptive 
of  the  sd  trustee  to  whom  the  sd  term  was  assd  by  the  sd  in  pt 
recited  indre  cannot  at  present  be  ascertained  the  sd  (P.)  hath  at 
the  request  of  the  sd  (F.)  dispensed  with  the  immediate  assnmt 
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CCLXXXVII. 

hidemnitii, 

{Purchasei). 


Condition. 


No. 
CCLXXXVIII 

Indemnitii, 
(^Puichaiei), 


Obligation. 

Recitals. 

Conveyance  to 
trustees. 


Contract  for 
purchase. 


of  the  sd  term  upon  the  sd  (F.)  entermg  into  a  bond  with  a  suffi- 
cient penalty  for  insuring  the  assnmt  of  the  sd  term  as  afd  and 
for  indemnifying  the  sd  (P.)  in  manner  hnaftr  mentd  And  in 
pursuance  of  the  sd  stipulation  the  sd  (F.)  hath  exted  the  above 
written  obligon  subject  to  the  condon  for  making  void  the  same 
as  is  hnaftr  contd 

JVow  &c.  That  if  the  above-bounden  (F.)  his  exs  or  ads  or 
any  of  them  shall  and  do  at  any  time  hraftr  on  discovering  the 
psl  reptive  of  the  sd  (trustee)  at  the  request  costs  and  chas  of 
the  sd  (P.)  his  hrs  or  ass  assign  or  procure  the  sd  pees  or  pels 
of  land  and  heredts  comprised  in  the  sd  in  pt  recited  indre  of 
&:c.  to  be  assigned  to  A.  B.  or  such  or.  psn  or  psns  as  shall  be 
nominated  for  that  purpe  by  the  sd  (P.)  his  &c.  for  the  residue 
of  the  sd  term  in  trust  &:c.  And  also  if  the  sd  ( V.)  his  exs  or  ads 
do  and  shall  from  time  to  time  and  at  all  times  hraftr  well  and 
effectually  save  defend  and  keep  harmless  and  indemnified  the 
sd  (P.)  his  hrs  exs  ads  and  ass  of  from  and  agst  all  losses  costs 
chas  dams  and  exps  which  he  they  or  any  of  them  shall  or  may 
bear  pay  or  be  put  unto  by  reason  of  the  sd  pees  or  pels  of  land 
not  having  been  assd  in  trust  as  afd  previously  to  the  date  of 
these  prests  or  for  or  on  acct  of  the  sd  (P.)  his  hrs  and  ass  not 
havins:  the  bent  of  the  sd  term  or  the  residue  thof  Then  &c. 
see  ante,  No. 

No.  CCLXXXVIII. 

Bond  of  Indemnity  to  a  Purchaser  from  Trustees  under  a  Trust 
to  Sell,  where  a  Fiat  of  Bankruptcy  had  been  issued  against 
the  Cestuique  Trust,  hut  not  acted  upon. 

Know  all  &c.  That  &:c.  see  ante,  No.  CCLXVII. 

Whas  by  indre  of  lease  and  rele  bearing  date  resply  the 
days  of  the  messe  or  tents  Ids  heredts  and  preses  hnaftr 

described  were  conveyed  to  (trustees)  of  &c.  in  trust  to  sell  and 
to  apply  the  mos  arising  from  the  sale  upon  the  trusts  and  to 
and  for  the  intents  and  purps  therein  mentd  And  whas  the  sd 
above-named  (P.)  hath  contracted  with  the  sd  (trustees)  for  the 
purchase  of  the  sd  messes  &c.  (parcels)  and  the  fee  simple  and 
inhance  thof  at  the  price  or  sum  of  £  but  an  objection  hath 
been  taken  to  the  title  of  the  sd  heredts  on  acct  of  a  fiat  of 
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bankruptcy  having  been  issued  agst  the  sd  (cestuigue  trust)  (but         vy% vin 
which  was  never  acted  upon)  and  there  being  no  satisfactory      Indemnity, 

(Purchaser). 


evidence  of  the  whole  of  the  demands  of  all  the  creditors  of  the 

sd  (cestuique  trust)  beinsf  satisfied  under  the  sd  trust  deed     And  Trustees  agree 

^  •*  °  .to  indemnify 

whas  the  sd  {trustees)  being  well  satisfied  that  all  the  creditors  of  purchaser. 
the  sd  (cestuique  trust)  will  accept  paymt  of  their  sevl  demands 
as  in  the  sd  indre  is  expssd  have  agrd  to  indemnify  the  sd  (P.) 
and  the  Ids  purchased  by  him  in  manner  hnaftr  mentd 

Now  (fee.  see  ante,  No.  CCLXX.  That  if  the  sd  (trustees)  Condiiion. 
or  either  of  them  their  or  either  of  their  hrs  exs  ads  or  ass  do 
and  shall  at  all  times  hraftr  w  ell  and  truly  indemnify  and  save 
harmless  the  sd  (P.)  his  hrs  appointees  exs  ads  and  ass  and  the 
Ids  kc.  so  agrd  to  be  purchased  as  afd  And  all  or.  the  Ids  &c.  of 
the  sd  (P.)  his  hrs  exs  ads  or  ass  of  from  or  agst  ail  costs  chas 
losses  dams  and  demands  that  shall  or  may  happen  or  be  occa- 
sioned or  incurred  by  the  sd  (P.)  his  appointees  exs  ads  or  ass 
on  acct  or  by  reason  of  the  sd  Jiat  having  been  issued  agst  the 
sd  (cestuique  trust)  or  on  acct  or  by  reason  of  any  Jiat  which 
may  hraftr  be  issued  agst  him  or  on  acct  or  by  reason  of  any 
claim  or  demand  of  or  by  any  creditor  or  creditors  of  the  sd 
(cestuique  trust)  at  the  time  of  making  and  exting  the  sd  hnbefe 
recited  indre  or  of  any  acct  matter  or  thing  in  anywise  relating 
thereto     Then  kc.  see  ante,  No.  CCLXX. 


No.  CCLXXXIX.  No. 

CCLXXXIX. 
Bond  of  Indemnity  against  the  Rents  and  Covenants  indemnity, 

''  .  (Rents and  Co- 

in a  Lease.  venants). 

Obs.  A  lessee,  notwithstanding  his  assignment,  continues  liable  for 
the  payment  of  rent  and  performance  of  covenants,  but  the  liability 
of  an  assignee  is  determined  by  his  quitting  possession,  Taylor  v. 
Shwn,  1  B.  &  P.  21 ;  unless  where  he  is  bound  by  his  covenant  or 
bond. 

Know  all  &c.  That  &c.  see  ante.  No.  CCLXVII.  Obligation. 

Whas  kc.  (recite  lease)    And  whas  by  a  certain  indre  bearing  Recitals. 
even  date  with  the  above-written  obligation  and  made  betn  the 
above-named  (assignor)  of  the  one  pt  and  the  above-bounden 
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AssignmeDt. 


CoaditioD. 


No.         {assignee)  of  the  or.  pt  the  sd  (assignor)  For  the  consons  therein  i 
Indemnity,'    meiitd  did  assign  and  make  over  the  sd  messe  and  preses  com-  | 
^^^vemntt)^"'  P^'^^*^"^  "^  ^^^^  ^^  ^^  P^  rccited  indre  Subject  to  the  payment  of 
the  rent  reserved  by  the  sd  lease  and  to  the  observance  and  per- 
formance of  the  covts  agrts  stipulations   and   clauses   therein 
contd  which  on  the  tenant  or  lessee's  pt  are  or  ought  to  be  pd  | 
done  kept  and  performed     Andwiias  upon  the  treaty  for  the  sd 
sale  it  was  agrd  that  the  above-written  obligation  shd  be  entered 
into  for  the  security  of  the  sd  {assignor)  with  the  condon  here- 
under written  for  making  void  the  same. 

ISiow  &c.  see  ante,  No.  CCLXX.  That  if  the  above-bounden 
{assignee)  his  exs  or  ads  do  and  shall  from  time  to  time  and  at 
all  times  well  and  truly  pay  or  cause  to  be  pd  the  rent  or  rents 
by  the  sd  in  pt  recited  indre  of  lease  reserved  or  made  paye  from 
and  after  the  day  of  last  past  And  do  and  shall  ob- 

serve perform  and  keep  all  and  evy  the  covts  which  on  the  pt  or 
behalf  of  the  {lessee)  therein  named  his  exs  ads  or  ass  are  or 
ought  to  be  observed  &c.  And  also  do  and  shall  save  harmless 
and  keep  indemnified  the  sd  {assignor)  of  from  and  agst  all  and 
evy  sum  and  sums  of  money  costs  chas  and  exps  which  he  or 
they  or  any  of  them  shall  pay  sustain  or  be  put  unto  for  or  by 
reason  of  the  nonpaymt  of  the  sd  rent  or  rents  or  any  pt  of  the 
same  or  of  the  breach  or  non-observance  of  the  sd  covts  agrts 
stipulations  and  clauses  in  the  sd  lease  contd  or  any  of  them 
Then  &c.  see  ante.  No.  CCLXX. 


No.  ccxc.  No.  CCXC. 

IndenDiity, 

(Ncn-prodiic-    Bond  of  Indemnity  against  all  Damages  which  may  he  sustained 
on  account  of  the  Non-production  of  a  certain  Deed. 


tion  of  Deeds.) 


Obligation. 
Recital  of  lease. 


Mesne  assign- 
ment. 

Lost  deed. 


Know  all  &c.  That  &:c.  see  ante,  No.  CCLXVII. 

Whas  by  indre  of  lease  &:c.  {recite  lease,  see  Assignment  of 
Lease)  And  whas  by  divers  mesne  assignments  &:c.  parlarly  by 
an  indre  of  lease  &c.  {recite  assnmt  to  the  obligor)  And  whas 
{recite  sale  by  auction  and  that  the  sd  obligee  was  the  purchaser) 
And  whas  by  indre  of  &:c.  {recite  assignment  to  obligee)  And 
whas  previously  to  the  exon  of  the  sd  indre  of  assignment  it  was 
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discovered  that  the  sd  indre  of  assio-nment  bearing  date  the     No.  CCXC. 

"  _  ^  _  Indemnity, 

day  of  and  made  betn  &c.  was  either  lost  or  mis-    (Kon-produc- 

laid  and  the  sd  (obligee)  at  the  request  of  the  sd  (ohligor)  hath     '""  "-^ — ^^-^ 
agrd  to  pay  the  purchase-money  upon  the  sd  {obligor)  entering 
into  the  above-written  bond. 

Now  (fee.  see  ante,  No.  CCLXX.  That  if  the  above-bounden  Condition. 
{obligor)  do  and  shall  from  time  to  time  and  at  all  times  hraftr 
save  harmless  and  keep  indemnified  the  sd  {obligee)  his  hrs  exs 
and  ads  his  and  their  Ids  &c.  of  and  from  all  costs  chas  dams 
and  exps  which  the  sd  {obligee)  his  hrs  exs  ads  or  ass  shall  or 
may  bear  be  at  or  put  unto  on  acct  of  the  sd  indre  of  assnmt 
being  lost  or  on  acct  of  the  sd  {obligee)  being  deprived  of  the 
custody  of  the  same  And  if  at  any  time  hraftr  the  sd  deed  of 
assnmt  shall  be  found  and  be  delivered  to  the  sd  {obligee)  his 
exs  ads  or  ass  whole  and  uncancelled  Then  &c.  see  ante,  No. 
CCLXX. 


No.  CCXCI.  No.  ccxci. 

Indemnity , 

Bond  of  Indemnity  from  a  Vendor  to  a  Purchaser  where  ^  " Deeds.) 

Title  Deeds  were  lost. 

Know  all  &c.  see  ante.  No.  CCLXVII.  Obligation. 

Whas  by  indres  of  lease  and  rele  the  lease  (see  post,  Recitals)  Recital  of  pm- 

pKo  eg 

bearing  date  the  day  next  before  the  day  of  the  date  of  the  rele 
and  the  rele  even  date  with  the  above  obligon  For  the  consons 
therein  mentd  certain  messes  or  tents  &c.  situate  at  in  the 

were  conveyed  unto  the  sd  (P.)  his  hrs  and  ass  but  the 
title  deeds  or  evidences  of  title  to  the  sd  preses  being  lost  or 
mislaid  the  sd  ( V.)  hath  agrd  to  save  harmless  and  keep  indem- 
nified the  sd  (P.)  his  hrs  and  ass  agst  all  psns  claiming  any  right 
or  title  to  the  sd  preses  or  any  pt  thof  in  manner  hnaftr  expssd 
And  also  that  in  case  the  sd  title  deeds  and  evidences  of  title  to 
the  sd  preses  shall  at  any  time  hraftr  be  found  the  same  shall  be 
delivered  to  the  sd  (P.)  his  hrs  or  ass  whole  and  uncancelled. 

Now  &c.  see  ante,  No.  CCLXX.  That  if  the  sd  (F.)  his  hrs  Condition, 
exs  ads  or  ass  do  and  shall  from  time  to  time  and  at  all  times 
hraftr  save  harmless  and  keep  indemnified  the  sd  (P.)  his  hrs  exs 
ads  and  ass  of  from  and  aost  all  mortgages  and  or.  chas  and 
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No.  CCXCI.  incumbs  anywise  affecting  the  sd  messes  &c.  and  preses  and  agst 
(Loss  of  Title  all  and  evy  psn  and  psns  whomsr  claiming  any  este  right  or 
^^^^^■')  title  of  in  or  to  the  same  or  any  pt  thof  And  if  the  sd  title  deeds 
and  evidences  forming  a  complete  and  perfect  title  to  the  sd 
preses  shall  at  any  time  be  delivered  up  to  the  sd  (P.)  his  hrs 
or  ass  whole  and  uncancelled  wntht  fraud  or  delay  Then  &c. 
see  ante,  No.  CCLXX. 


No.  CCXCIT. 

Indemnity, 
(Loss  of  Mort- 
gage Deeds). 


Obligation. 
Recitals. 


No.  CCXCII. 

Bond  of  Indemnity  on  the  Mortgage  being  paid  off  on  Account  of 
the  Loss  of  the  Mortgage  Deeds. 

Know  all  &c.  That  &c.  see  ante,  No.  CCLXVII. 

Whas  (recite  original  mtge  deducing  title  to  the  testatrix  And 
that  testatrix  apptd  ahove-hounden  (obligor)  her  son  and  hr  at 
law  to  be  her  sole  executor)  And  whas  {recite  the  will  of  the 
mortgagor  whby  he  devised  all  his  real  estes  to  the  above-named 
{obligees)  in  trust  to  sell  the  same  and  discharge  the  mortgage) 
And  whas  {recite  re-conveyance  from  the  sd  {obligor)  to  the  sd 
{obligee)  as  trustee  of  even  date  with  the  above  obligation  And 
whas  the  sevl  deeds  or  writings  hnbefe  recited  [except  the  lease 
for  a  year  upon  which  the  sd  recited  indre  of  mortgage  was 
grounded]  have  been  accidentally  lost  or  mislaid  And  it  was 
therefore  agrd  that  the  sd  {obligor)  shd  enter  into  the  above- 
written  bond  &c. 

Now  8cc.  see  ante,  No.  CCLXX.  If  the  sd  {obligor)  his  hrs 
&c.  do  and  shall  from  &:c.  hraftr  save  &:c.  (see  last  Precedent) 
the  sd  {obligees)  their  hrs  exs  ads  cestuique  trust  and  ass  of  from 
and  agst  (a)  all  manner  of  actions  suits  and  proceedings  whatsr 
at  law  or  in  equity  which  shall  or  may  be  brought  &;c.  agst  the 
sd  {obligees)  their  &:c.  And  if  the  sd  mortgage  deeds  shall  at  any 
time  be  found  and  the  same  be  delivered  up  to  the  sd  (obligees)  {b) 
witht  fraud  or  delay  Then  &c.  see  ante.  No.  CCLXX. 

(a)  In  the  case  of  title-deeds,  say,  "  agst  all  mtges  and  or.  chas  and  incum- 
brances anywise  affecting  the  sd  messes  and  preses  and  agst  all  and  evy  psn  and 
psns  whomsr  claiming  any  este  right  or  title  in  or  to  the  same  or  any  pt  thof." 

(b)  In  the  case  of  title-deeds,  say,  "  whole  and  uncancelled  without  fraud  or 
delay." 
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No-  ccxciii.  ^„^^^^,„ 

Bond  to  Indemnify  a  Siiretij  against  the  Penalties  of  ^'liZet%' 

a  former  Bond.  ' 

Ohs.  Without  a  bond  of  this  desci-iption,  called  a  counter-bond, 
a  surety  who  pays  the  debt  of  his  principal  is  considered  merely  as 
a  simple  contract  debtor,  Toussaint  v.  Martinnant,  2  T.  R.  100 ;  Ex 
parte  Cockshot,  3  B.  C.  C.  502. 

Know  all  &c.  see  ante,  No.  CCLXVII.  Obligation. 

Whas  the  above-named  {surety)  at  the  special  instance  and  Recitals, 
request  of  the  above-bounden  {obligor)  is  in  and  by  a  certain 
bond  or  &c.  bearing  even  date  herewith  togr  with  the  sd  {obligor) 
held  and  firmly  bound  unto  E.  F.  of  &c.  in  the  penal  sum  of 
£  being  the  only  proper  debt  of  the  sd  {obligor)  with  a 
Condon  thereunder  written  for  making  void  the  same  as  in  and 
by  the  sd  in  pt  recited  obligation  and  condon  reference  being 
thereto  had  will  more  fully  appear  And  whas  the  sd  {obligor) 
hath  agrd  to  exte  the  above-written  obligation  for  indemnifying 
the  sd  {surety)  by  reason  of  his  having  become  surety  as  afd 

Now  &c.  see  ante,  No.  CCLXX.  That  if  the  above-bounden  Condition. 
{obligor)  his  hrs  exs  or  ass  do  and  shall  well  and  truly  pay  or 
cause  &c.  to  be  pd  unto  the  sd  E.  F.  his  exs  &c.  the  sum  of 
£  with  int  for  the  same  on  the  day  of  next 

ensuing  the  date  of  the  sd  recited  obligation  according  to  the 
true  intent  and  meaning  of  the  condon  thereunder  written  and 
if  the  sd  {obligor)  his  hrs  &;c.  shall  and  do  from  time  to  time  and 
at  all  times  hraftr  save  protect  and  keep  harmless  and  indem- 
nified the  sd  {surety)  his  hrs  &;c.  and  his  and  their  Ids  and  tents 
goods  and  chattels  of  from  and  agst  all  costs  chas  and  dams  which 
he  or  they  shall  or  may  at  any  time  hraftr  sustain  or  be  put  unto 
by  reason  or  on  account  of  the  sd  in  pt  recited  bond  or  obliga- 
tion or  any  matter  or  thing  relating  thereto  Then  &.c.  see  ante, 
No.  CCLXX. 


No.  CCXCIV.  NO.CCXCIV, 

Bond  to  indemnify  one  bound  for  the  Obligor  in  (Su'rety!)' 

a  Bail  Bond. 
Know  all  &c.  That  Sec.  see  ante.  No.  CCLXVII.  Obligation. 

Whas  by  a  certain  bond  &c.  bearing  &c.  the  sd  {obligee)  togr  for,nerbond. 
VOL.  I.  R  R 
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No.ccxciv.  yvith  the  above-bounden  (obligor)  and  anor.  became  bound  unto 

Surety.  .  . 

'■ I.  F.  esq.  sheriff  of  &c.  in  the  penal  sum  of  £  conditioned 

for  the  appearance  of  the  sd  (obligor)  before  &:c.  at  Westminster 
on  next  to  answer  A.  B.  in  a  plea  &c.  as  in  &c.  will  more 

fully  appear 

Condition.  JVow  &c.  see  a7ite,  No.  CCLXX.  That  if  the  above-bounden 

(obligor)  shall  appear  according  to  the  condon  of  the  sd  in  pt 
recited  bond  to  the  sheriff  and  as  the  law  requires  And  if  he 
the  sd  (obligee)  his  hrs  &:c.  shall  be  saved  harmless  and  kept 
indemnified  by  him  the  sd  (obligor)  his  hrs  &c.  and  his  and  their 
Ids  (fee.  of  from  and  agst  all  and  evy  sum  and  sums  of  money 
costs  chas  dams  and  exps  which  he  or  any  of  them  shall  or  may 
at  any  time  pay  sustain  or  be  put  unto  by  reason  of  the  sd 
(obligee)  being  bound  for  the  appearance  of  the  sd  (obligor)  as 
afd  Then  &c.  see  ante,  No.  CCLXX. 


No.  CCXCV. 

Indemnity, 

(^Payment  of 

Rent.) 


Obligation. 

Recital  of 
suit. 


Condition. 


No.  CCXCV. 

Bond  to  indemnify  against  paying  Rent  where  the  Title 
is  in  Question. 

Know  all  &c.  That  &:c.  see  ante,  No.  CCLXVII. 

Whas  there  is  a  suit  depending  betn  the  above-bounden 
(obligor)  and  others  touching  the  right  and  int  in  the  dwelling- 
house  of  the  sd  (obligee)  situate  &c.  And  whas  the  sd  (obligee) 
hath  agrd  to  pay  the  rent  of  the  sd  house  to  the  sd  (obligor)  yrly 
as  the  same  shall  grow  due  upon  his  agreeing  to  indemnify  him 
therefrom 

Now  &c.  see  ante,  No.  CCLXX.  if  the  sd  (obligor)  his  &c.  do 
and  shall  well  and  truly  pay  &c.  all  such  rent  sum  and  sums  of 
money  chas  and  dams  whatsr  as  shall  by  due  proceedings  in  law 
be  adjudged  or  decreed  agst  him  the  sd  (obligee)  his  &c.  and  all 
or.  costs  and  dams  whatsr  which  he  the  sd  (obligee)  his  exs  &c. 
shall  sustain  or  be  at  by  reason  of  any  action  suit  or  forfeiture 
whatsr  which  shall  or  may  happen  to  the  sd  (obligee)  his  exs 
ads  or  ass  by  reason  of  paying  the  sd  rent  or  any  pt  thof  to  the 
sd  (obligor)  his  exs  ads  or  ass  in  manner  afd  Then  &c.  see  ante, 
No.  CCLXX. 


nONDS, 


611 


No.  CCXCVI.  N0.CCXCVI. 

Indemnity, 

Bond  hy  a  Legatee  to  Indemnify  Executors,  in  case  there  shall      (Executors.) 
be  a  Deficiency  of  Assets. 

Obs.  If  an  executor  voluntarily  pay  a  legacy,  he  cannot  compel  the 
legatee  to  refund  in  case  there  is  a  deficiency  of  assets,  unless  the  exe- 
cutor should  prove  insolvent,  2  Vern.  205. 

Know  all  Sec.  see  ante,  No.  CCLXVII.  Obligation. 

Whas  (recite  will)  And  whas  {recite  death  of  testator  and  pro-  Recitals  of 
hate  of  the  will)  And  ivhas  the  sd  {executors)  have  consented  to  ^^'  '  ^' 
3ay  to  the  sd  {legatee)  his  sd  legacy  or  sum  of  £  upon  his 

entering  into  the  above-written  obligation  with  such  condon  for 
making  void  the  same  as  is  hnaftr  expssd 

Now  &c.  see  ante,  No.  CCLXX.  That  if  the  above-bounden  Condition. 
'obligor)  his  hrs  &c.  within  the  space  of  days  next  after 

notice  shall  have  been  given  him  or  them  under  the  hands  or 
hand  of  the  sd  {obligees)  or  the  survor  of  them  or  the  exs  &:c.  of 
such  survor  that  the  personal  este  of  the  sd  {testator)  has  proved 
insufficient  to  pay  his  just  debts  and  funeral  and  testamentary 
exps  togr  with  the  sevl  or.  legacies  given  by  his  sd  will  do  and 
shall  well  and  truly  repay  or  cause  to  be  repaid  to  them  the  sd 
{obligees)  or  the  survor  &c.  the  whole  or  such  proportion  of  the 
sd  legacy  or  sum  of  £  as  in  such  notice  shall  be  expssd 
And  also  do  and  shall  from  time  to  time  &c.  save  harmless  &c. 
for  or  by  reason  of  their  or  his  having  paid  the  sd  legacy  or  &;c. 
to  the  sd  {obligor)  as  hnbefe  is  mentd  or  of  any  other  matter  k.c. 
Then  &c.  see  ante.  No.  CCLXX. 


No.  CCXCVII. 


No. 
CCXCVII. 

Indemnity, 

(^Faiiment  of 

Mortgage 

Money.) 


Bond  to  Indemnify  the  Purchaser  of  an  Estate  against  Mort- 
gage Money,  where  no  Evidence  can  be  obtained  of  its  having 
been  paid  off. 

Know  all  &c.  see  ante.  No.  CCLXVII.  Obligation. 

Whas  kc.  {recite  mortgage  deed  and  other  deeds  affecting  the  Recital  of 
este)  And  whas  from  the  recitals  contd  in  the  indre  of  rele  of  the 
day  of  and  the  length  of  time  since  the  dates  and 

R  r2 
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exons  of  the  sd  recited  indres  of  the 


day  and  the 


Condition. 


No. 
CCXCVII. 
Jndemriicv',     day  &c.  there  is  ground  to  presume  that  the  sum  of  £         by 

^^Mo',Za«"'^    the  indre  of  &:c.  secured  unto  the  sd  {mortgagee)  by  way  of  mtge 

^oney.)       as  afd  togT  with  all  int  upon  or  in  respect  of  the  sd  sum  of  £ 

has  been  long  since  paid  off  or  satisfied  but  no  positive  evidence 

of  such  paymt  and  release  can  be  obtained  at  present  It  was 

therefore  agrd  upon  the  treaty  for  the  afd  purchase  that  the  sd 

(P.)  shd  be  indemnified  by  the  sd  {V.)  agst  the  principal  sum 

of  £         and  all  int  as  afd 

Now  kc.  see  ante,  No.  CCLXX.  That  if  the  above-bounden 

{obligor)  do  and  shall  well  and  sufficiently  save  harmless  &:c. 

the  sd  messes  Ids  &c.  comprised  in  and  expssd  to  be  released 

by  an  indre  of  rele  bearing  even  date  with  the  above-written 

bond  And  the  sd  (P.)  and  his  hrs  kc.  in  respect  thof  of  from 

and  agst  the  sd  sum  of  £  and  the  int  thof  and  evy  pt  thof 

and  of  from  and  agst  all  actions  and  suits  at  law  or  in  equity 

which  shall  be  brought  &c.  and  all  costs  &c.  in  respect  of  the 

sd  sum  of  £         and  int  as  afd  and  for  or  on  acct  of  any  act 

matter  or  thing  in  anywise  relating  thereto  Then  &c.  see  ante, 

No.  CCLXX. 


No. 
CCXCVIII. 

Iitdemnity, 
(Lost  Bond.) 

Obligation. 

Eecitals  of  lost 
bond. 


Satisfaction  of 
the  bond. 


No.  CCXCVIII. 
Bond  of  Indemnity  on  paying  a  Lost  Bond. 

K710W  all  Sec.  see  ante,  No.  CCLXVII. 

Whas  the  above-named  master  and  wardens  and  society  by 
their  bond  or  oblig-ation  under  their  common  seal  bearg  date  &c. 
became  bound  to  the  above-named  {obligee)  in  the  penal  sum 
of  £  conditioned  for  the  paymt  of  the  sum  of  £  unto 

the  exs  ads  or  ass  of  the  sd  {obligee)  at  the  end  of  mths 

next  after  the  dece  of  the  sd  {obligee)  with  such  prfts  upon  the 
same  as  upon  the  then  last  general  audit  for  the  stock  raised  by 
and  among  the  members  of  the  sd  society  for  the  making  and 
preparing  kc.  shd  appear  to  be  due  to  him  and  unpd  as  in  an 
by  the  sd  bond  when  produced  will  more  fully  appear     A 
whas  the  sd  bond  is  alleged  to  be  lost  or  so  mislaid  that  the ' 
same  cannot  be  found     And  whas  the  sd  master  wardens  and 
society  on  the  day  of  the  date  hereof  at  the  request  of  the  sd 
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(obligor)  and  on  his  promise  of  indemnity  have  made  him  full  No. 

CCXCVIII. 
satisfaction  of  and  for  the  sd  bond  indemnitit, ' 

Now  (fcc.  see  ante,  No.  CCLXX.  That  if  the  above-bounden    (^""  ^"'"'■L 

(obligor)  his  hrs  exs  or  ads  or  any  or  either  of  them  do  and  Condition. 

shall  in  case  the  sd  bond  or  obligation  shall  happen  to  be  found 

or  come  to  the  hands  custody  or  power  of  him  them  or  any  of 

them  or  of  any  or.  psn  for  them  deliver  or  cause  the  same  to  be 

delivered  unto  the  then  master  and  wardens  of  the  sd  society  in 

order  to  be  made  void  cancelled  and  destroyed  and  also  shall 

and  do  from  time  to  time  and  at  all  times  hraftr  save  and  keep 

harmless  &c.  the  sd  master  wardens  and  their  successors  of  and 

from  &c.  for  or  by  reason  of  the  sd  bond  or  obligation  or  any 

of  the  money  thby  pd  or  for  touching  and  concerning  the  same 

in  anywise  howsr  Then  &c.  see  a7ite,  No.  CCLXX. 


No.  CCXCIX.  No.ccxcix. 

Bond  to  Indemnify  a  Person  from  a  Bill  that  is  Lost,  upon  his     (^.Dst  BiU.) 
granting  another. 

Obs.  By  the  8  &  9  W.  3,  c.  17,  s.  3,  the  drawer  of  a  bill  may  be 
required,  in  case  it  be  lost,  to  give  another  bill  on  his  being  indemni- 
fied, but  see  further.  Dig.  p.  ii.  tit.  Bills  (Exchange)  ;  also  post. 
Deeds. 

Know  all  &c.  see  ante,  No.  CCLXVII.  Obligation. 

Whas  the  aboA'e-named  (obligee)  drew  a  bill  No.       dated  kc.  Tlecitai  ot  loss 

of  bill. 

on  Messrs.  A.  k  Co.  for  the  sum  of  £  paye  to  the  order  of 
E.  D.  which  sd  note  was  aftwds  pd  to  L.  &  Co.  and  hath  since 
by  them  been  lost  or  mislaid     And  whas  the  sd  (obligee)  at  the  4°°'''^'  ^'" 

•'  .  given. 

request  of  the  sd  L.  k  Co.  hath  given  them  another  bill  of  the 
same  value  and  tenor  as  the  bill  so  lost  on  their  indemnifying 
him  &c.  against  all  claims  and  demands  to  be  made  upon  him 
in  respect  of  the  sd  lost  bill. 

Now  kc.  see  ante,  No.  CCLXX.  That  if  the  above-bounden  Condition. 
L.  k  Co.  or  either  of  them  or  either  of  their  hrs  exs  ads  or  ass 
do  and  shall  at  all  times  hraftr  save  and  keep  harmless  and  in- 
demnified the  sd  (obligee)  his  exs  &c.  and  evy  of  them  and  evy 
of  their  Ids  tents  goods  and  chattels  whatsr  of  and  from  the  paymt 
of  the  same  bill  and  of  and  from  all  and  all  manner  of  actions 
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(Lost  Bill)  and  of  and  from  all  dams  costs  and  chas  whatsr  which  he  or 
they  may  at  any  time  hraftr  sustain  bear  or  be  put  unto  by 
reason  or  means  of  the  non-paymt  of  such  lost  bill  And  if  the 
sd  L.  &  Co.  do  and  shall  when  and  as  soon  as  the  sd  note  shall 
be  found  deliver  the  same  to  the  sd  (obligee)  Then  &c.  see 
ante,  No.  CCLXX. 


No.  ccc.  No.  CCC. 

Indemnity,  ♦ 

(Charges  under  JSond  of  Indemnity  to  a  Purchaser  agMnst  Two  Legacies  and 
an  Annuity  charged  on  Hereditaments  which  the  Devisee  has 
contracted  to  Sell. 


^        a  Will.) 


f 

zgo^nst 


Obligation.  Know  all  &c.  See  ante,  CCLXVII. 

Recitals  of  Whas  &c.  {recite  the  will  of  R.  P.  whereby  he  bequeathed  two 

^'  '     '  legacies  of  £         each  to  his  two  grandchildren  S.  P.  and  T.  P. 

upon  their  attaining  their  age  of  21  and  an  annuity  of  £  a 
yr  to  his  brother  H.  P.  and  that  the  sd  testator  charged  the  sd 
legacies  and  annuity  upon  the  hereditaments  thereinafter  devised 
to  his  son  J.  P.  in  fee)  And  whas  the  sd  {purchaser)  hath  con- 
tracted with  the  sd  {vendor)  for  the  absolute  sale  to  him  of 
all  &c.  and  the  same  pieces  or  pels  of  Id  heredts  and  preses 
have  been  duly  conveyed  to  the  sd  (P.)  his  hrs  and  ass  in  and 
by  certain  indres  of  lease  and  rele  bearing  date  resply  the  lease 
the  day  next  before  and  the  rele  even  date  herewith  And  whaf 
upon  the  treaty  for  such  purchase  it  was  agrd  by  and  betn  the 
sd  (F.)  and  (P.)  that  the  sd  (F.)  shd  enter  into  the  above-mentd 
bond  by  way  of  indemnity  to  the  sd  (P.)  agst  the  two  sd  lega- 
cies of  £  and  £  and  the  sd  annty  of  £  so  given 
and  bequeathed  by  the  sd  will  with  a  condition  for  making  void 
the  same  as  Imaftr  is  expssd 

Condition.  Now  &c.  see  ante.  No.  CCLXX.  That  if  the  sd  (F.)  his  hrs 

exs  and  ads  do  and  shall  well  and  truly  pay  or  cause  to  be  pd 
to  the  sd  S.  P.  and  T.  P.  when  they  shall  resply  attain  their 
ages  of  21  yrs  the  sd  legacies  or  sums  of  £  and  £  and 

int  according  to  the  direction  of  the  sd  will  and  do  and  shall  at 
the  costs  and  chas  of  the  sd  (F)  his  hrs  and  ass  produce  and 
shew  to  the  sd  (P.)  his  hrs  and  ass  good  and  effectual  rects 
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and  discharges  for  such  legacies  duly  signed  by  the  sd  S.  P.      No.  ccc. 
and  T.  P.  after  they  shall  have  attained  their  respive  ages  of  21   (^char^lTuHder 
yrs  and  do  and  shall  at  the  like  costs  and  chas  give  to  the  sd       °  "'^^-^ 
(P.)  his  hrs  and  ass  true  and  attested  copies  of  such  rects  and 
discharges  if  he  or  they  shall  request  the  same  And  do  and 
shall  well  and  truly  pay  to  the  sd  H.  P.  the  sd  testator's  brother 
the  sd  annty  of  £         as  and  when  the  same  shall  from  time  to 
time  become  due  and  paye  And  do  and  shall  from  time  to  time 
and  at  all  times  hraftr  indemnify  save  harmless  and  keep  in- 
demnified the  sd  {P.)  his  hrs  and  ass  and  his  and  their  Ids  tents 
goods  &c.  parlarly  the  sd  heredts  and  preses  so  purchased  by 
the  sd  {P.)  as  afd  of  from  and  agst  all  actions  suits  at  law  or  in  ^ 

equity  claims  demands  ejectments  and  evictions  by  reason  or  on 
account  of  the  sd  two  legacies  &c.  and  all  int  which  hath  accrued 
or  may  accrue  due  thereon  and  of  from  and  agst  the  sd  annty 
of  £  so  bequeathed  as  afd  and  also  of  from  and  agst  all  costs 
chas  and  exps  which  he  or  they  may  sustain  expend  or  be  put 
unto  for  or  in  respect  of  such  the  sd  legacies  &:c.  or  the  sd  annty 
&c.  or  of  either  of  them  or  of  any  matter  or  thing  relating 
thereto  Then  &c.  see  ante,  No.  CCLXX. 


No.  CCCI.  No.  ccci. 

Sale. 

Joint  and  several  Pond  of  Indemnity  on  the  Sale  of  an  Estate. 

Know  all  &cc.  see  a7ite,  No.  CCLXVII.  Obligation. 

Wkas  by  indre  of  release  bearing  date  &c.  divers  lands  and  Recital  of  con- 
heredts  situated  at  were  granted  conveyed  and  reld  to  ^^^^"'^  " 

the  above-bounden  (obligors)  in  conson  of  the  sum  of  £ 
And  wkas  in  conson  of  the  sum  of  £  paid  to  the  sd  (obligors)  Agreement  to 
befe  the  date  of  the  above-written  bond  or  obligon  the  rect 
whof  they  the  sd  {obligors)  do  hby  acknge  and  in  pursuance  of 
an  agrt  in  writing  bearing  date  and  entered  into  with  them  the 
sd  {obligors)  they  the  sd  {obligors)  have  agreed  to  enter  into  the 
above-written  bond  &:c.  subject  to  the  condon  hnaftr  contd. 

Noia  (fee.  see  ante,  No.  CCLXX.  if  the  sd  {obligors)  or  either  Coalition. 
of  them  their  or  either  of  their  hrs  exs  and  ads  do  and  shall 
from  time  to  time  and  at  all  times  hraftr  at  his  and  their  own 
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No.  CCCI. 


Sale. 
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costs  and  chas  well  and  sufficiently  save  and  defend  keep  harm- 
less and  indemnified  the  sd  (purchaser)  his  hrs  apptees  exs  ads 
or  ass  and  evy  of  them  and  his  and  their  and  evy  of  his  and 
their  Ids  tents  goods  chattels  and  effects  and  in  parlar  the  sd 
manor  &c.  hnbefe  described  of  from  and  asst  all  and  all  manner 
of  ejectments  evictions  suits  at  law  or  in  equity  debts  paymts 
costs  losses  chas  dams  and  exps  which  from  time  to  time  or  at 
any  time  or  times  hraftr  shall  or  may  be  brt  sued  or  prosecuted 
agst  or  incurred  pd  and  sustained  by  the  sd  {purchaser)  his  hrs 
&c.  by  reason  of  any  entry  or  entries  claim  or  claims  to  be  made 
in  any  suit  at  law  or  in  equity  agst  the  sd  {purchaser)  by  any 
psn  or  psns  whomsr  in  respect  of  the  sd  manor  or  by  reason  of 
any  defect  of  title  [if  any  exist]  and  if  the  sd  {obligors)  or  one  of 
them  do  and  shall  in  the  event  that  the  sd  {purchaser)  his  hrs  &c. 
for  the  want  of  a  title  to  the  sd  manor  &c.  or  any  pt  of  the  same 
shall  be  evicted  in  any  suit  at  law  or  in  equity  pay  or  cause  to 
be  pd  to  the  sd  ( purchaser)  his  hrs  &c.  any  sum  which  shall  be 
the  then  value  of  the  sd  manor  &c.  to  be  estimated  by  two  in- 
different persons  one  to  be  appted  by  the  sd  ^obligors)  their  hrs 
&c.  and  the  other  by  the  sd  ( purchaser)  his  hrs  &c.  or  in  case 
they  cannot  agree  then  by  such  psn  as  they  shall  appt  or  in 
case  either  pty  shall  refuse  or  neglect  to  appt  an  arbitrator  then 
by  the  referee  of  the  or.  pty  Then  &c.  see  ante,  No.  CCLXX. 


Nccccn.  N0.CCCII. 

(Trustees.)  Bond  of  Indemnity  to  Trustees  under  the  Obligor  s  Marriage 
Settlement  for  having  permitted  him  to  convert  Trust  Monies 
to  his  own  Use. 


Obligation.  Knoio  alike.  That  &c.  see  ante,  No.  CCLXVII. 

Recitals.  Whas  &c.  {recite  marriage  settlt)     And  whas  the  sd  {obligees) 

trustees  named  in  the  sd  recited  indre  of  settlement  have  at  va- 

The  sale.  rious  times  at  the  request  of  the  sd  {obligor)  duly  authorized 

him  to  sell  and  dispose  of  certain  pts  of  the  sd  sum  of  £ 
3  per  cent  Consolu  Bk  Annties  and  in  pursuance  of  the  power 
so  given  him  he  hath  converted  the  monies  which  have  arisen 
therefrom  to  his  own  use     And  whas  the  sd  {obligees)  have 
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applied  to  the  sd  {obligor)  for  the  re-investment  in  their  names     No.  CCCII. 

ri  J  en  T  1/.  />iAi'i'         •  Indemnity 

ot  the  sd  sum  ot  jb  so  disposed  of  as  afd  And  it  being  in-      (Trustees.) 

convenient  to  the  sd  (obligor)  to  comply  with  such  request  he 
hath  proposed  if  the  sd  (obligees)  will  allow  him  a  rease  time  for 
the  re-investment  of  the  same  sum  to  indemnify  them  in  the 
mean  time  by  exting  the  above- written  obligation. 

Now  &c.  see  ante,  No.  CCLXVII.  if  the  sd  (obligor)  do  and  Condition, 
shall  save  defend  keep  harmless  &c.  the  sd  (obligees)  their  and 
evy  of  their  hrs  exs  &:c.  lands  &c.  and  also  the  hrs  of  the  sd  A. 
B.  deed  of  &c.  by  reason  or  means  or  on  acct  of  the  sd  (obligees) 
or  any  of  them  having  authorized  the  sale  and  transfer  by  him 
the  sd  (obligor)  of  the  sd  sum  of  £  or  any  pt  thof  or  for  or 

by  reason  or  on  acct  of  the  sd  (obligor)  not  having  invested  or 
replaced  the  same  £  Sec.  in  the  names  of  them  the  sd 

(obligees)  in  the  bks  of  the  Govrs  &c.  of  the  Bank  of  Engld  or 
for  or  by  reason  or  means  of  any  act  matter  or  thing  in  anywise 
relating  to  the  preses    Then  &c.  see  ante,  No.  CCLXX. 


No.  CCCIII.  No.  CCCIII. 

Daughter's 

Bond  from  a  Father  to  pay  a  Sum  for  his  Daughter's  Fortune       Fortune. 
within  a  certain  Time  after  the  Marriage. 

Know  all  8cc.  see  ante,  No.  CCLXXVII.  Obligation. 

Whas  a  marriage  hath  been  agrd  upon  and  is  intended  soon  Recital  of  in- 
to be  had  and  solemnized  betn  (intended  husband)  of  &c.  and  '^"^^^  "^'^* 
(intended  wife)  spinster  daur  of  the  above  bounden  (father)  by 
M.  B.  his  wife     And  whas  the  sd  (F.)  upon  the  treaty  for  the  Agreement, 
sd  marre  proposed  and  agrd  to  secure  the  sum  of  £  as  and 

for  the  portion  or  fortune  of  the  sd  (/.  W.)  his  daur  to  be  pd  to 
the  above  named  M.  B.  and  G.  W.  at  or  befe  the  end  of 
mths  next  after  the  sd  intended  marre  with  int  for  the  sd  sum 
of  £  from  the  solemnization  thof  at  the  rate  of  4Z.  for  100/. 

by  the  yr  Upon  Trust  and  for  the  intents  and  purps  hnaftr 
mentd 

Now  &c.  see  ante.  No.  CCLXX.  That  if  the  sd  intended  marre  Condition, 
shall  not  be  had  and  solemnized  or  if  the  sd  intended  marre  shall 
be  had  and  solemnized  and  the  sd  (F.)  his  exs  or  ads  do  and 
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No.  CCCIII. 

Daughter's 

Fortune, 


shall  in  such  case  pay  or  cause  to  be  pd  unto  the  sd  M.  B.  and 
G.  W.  their  exs  ads  or  ass  the  sum  of  £  at  or  befe  the  end 

of  mths  next  after  the  sd  intended  marre  shall  be  had  and 

solemnized  with  int  for  the  sd  sum  of  £  from  the  sd  solem- 

nization at  the  rate  &:c.  witht  any  deduction  or  abatement  whatr 
Upon  such  Trusts  for  such  intents  and  purps  and  with  under  and 
subject  to  such  powers  provos  agrts  and  declons  as  are  or  shall 
be  decld  and  expssd  concerning  the  same  sum  of  £  with  int 
in  and  by  an  indre  already  prepared  and  engrossed  and  bearing 
or  intended  to  bear  even  date  with  the  above  written  bond  or 
obligon  and  made  or  expssd  to  be  made  betn  (/.  H.)  of  the  first 
part  the  sd  {T.)  and  (/.  W.)  of  the  second  pt  and  the  sd  M.  B. 
and  G.  W.  of  the  third  pt     Then  &c.  see  ante,  No.  CCLXX. 


No.  CCCIV. 

Mari-ied 
Woman. 


Obligation. 

Recital  of  be- 
quest to  the  se- 
parate use  of 
wife. 


Receipt  of  le- 
gacy by  wife. 

Agreement  by 
wife. 


No.  CCCIV. 

Bond  to  a  Trustee  for  securing  Annuity  to  a  Married  Woman 
purchased  with  her  separate  Estate. 

Ohs.  This  requires  an  ad  valorem  stamp,  as  on  the  grant  of  an- 
nuity, see  ante,  Annuity  ;  also,  Dig.  p.  ii.  tit.  Bond. 

Know  all  &c.  see  ante,  No.  CCLXVII. 

Whas  under  and  by  virtue  of  the  last  will  and  testmt  of  S.  M. 
deed  bearing  date  &c.  E.  A.  the  wife  of  G.  A.  and  niece  of  S.  M. 
became  intitled  to  the  sum  of  £  free  from  the  debts  and 

controul  of  her  husband  and  for  her  sole  and  separate  use  where- 
with he  was  not  to  intermeddle  and  it  was  directed  that  her  re- 
ceipt alone  shd  be  a  sufficient  discharge  And  whas  the  sd  sum 
of  £  was  pd  to  the  sd  E.  A.  and  has  continued  in  her  hands 
until  the  paymt  thof  as  hinaftr  is  mentd  And  ichas  the  sd  E.  A. 
hath  contracted  and  agrd  with  the  above  bounden  {obligor)  for 
the  purchase  of  an  annty  or  yrly  sum  of  £  for  her  life  and 

the  true  and  bona  fide  conson  to  be  advanced  and  given  for  the 
purchase  of  the  sd  annty  is  the  sum  of  £  so  bequeathed  to 

or  in  trust  for  the  sd  E,  A.  as  afd  which  she  the  sd  E.  A.  by 
herself  or  her  agent  hath  pd  to  the  sd  {obligor)  And  whas  the 
sd  E.  A.  hath  requested  that  the  above  named  (trustee)  may  be 
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a  trustee  for  securing  the  sd  annty  to  her  for  her  sole  and  sepa-    No.  CCCIV. 

Married 

rate  use  m  manner  hnbete  mentd  Woman. 

Now  &c.  see  ante,  No.  CCLXX.  That  if  the  sd  (obligor)  his  " 

hrs  exs  ads  or  ass  do  and  shall  from  time  to  time  during  the 
natural  life  of  the  sd  E.  A.  well  and  truly  pay  or  cause  to  be  pd 
unto  the  sd  ( T.)  his  exs  ads  or  ass  one  annty  or  clear  yrly  sum 
of  £  of  &c.  by  quarterly  payments  &c.  to  be  made  &c.  in 

evy  yr  by  even  and  equal  portions  and  clear  of  all  deductions 
on  any  acct  whatsr  And  do  and  shall  make  the  first  quarterly 
payment  of  the  sd  annty  on  &c.  next  ensuing  the  date  of  the  sd 
bond  or  obligon  And  in  the  event  of  the  death  of  the  sd  E.  A. 
betn  or  in  the  interval  of  any  two  of  the  sd  quarterly  days  of 
paymt  the  sd  (obligor)  his  hrs  &c.  do  and  shall  also  well  and 
truly  pay  or  cause  &c.  witht  any  deduction  &c.  whatsr  such  pt 
of  the  sd  annty  or  clear  &c.  of  £  as  shall  be  in  proportion 

to  the  time  or  number  of  days  which  inclusive  of  the  day  of  the 
dece  of  the  sd  E.  A.  shall  have  elapsed  prior  to  such  dece  and 
after  the  day  of  paymt  next  and  immediately  preceding  that 
event     Then  Sec.  see  ante,  No.  CCLXX. 

Underwritten  Declaration  of  Trust  in  respect  of  this 
Bond. 
It  is  hby  decld  and  agrd  by  and  betn  the  sd  E.  A.  and  the  sd 
(T.)  testified  by  their  subscribing  their  names  and  affixing  their 
seals  to  these  prests  That  the  above  written  bond  given  and 
entered  into  by  the  sd  (obligor)  to  the  sd  (T.)  and  the  sd  annty 
granted  and  seed  to  the  sd  (7".)  by  these  prests  is  granted  and 
secured  to  him  Upon  Trust  That  the  sd  (T.)  his  exs  ads  or  ass 
do  and  shall  rece  the  sd  annty  when  and  as  the  same  shall  be- 
come due  and  paye  and  after  deducting  all  exps  attending  the 
recovg  and  recg  the  same  do  and  shall  pay  the  same  annty  unto 
such  psn  or  psns  and  for  such  uses  intents  and  purps  as  the  sd 
E.  A.  as  well  when  married  as  single  and  notwg  her  coverture 
by  her  present  or  any  future  husband  and  either  with  or  witht 
any  anticipation  of  the  growing  paymts  thof  and  at  any  time  or 
times  and  from  time  to  time  either  by  any  note  or  memorandum 
under  her  hand  or  by  her  last  will  or  any  writing  in  the  nature 
of  a  will  shall  direct  order  appt  or  bequeath  the  same  and  in 
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No.  CCCIV. 
Marrifd 
Woman. 


deft  of  such  diron  order  apptmt  or  bequest  or  as  to  so  much 
thof  of  which  no  such  diron  &:c.  shall  be  made  do  and  shall  from 
time  to  time  pay  the  same  to  the  sd  E.  A.  or  orwise  permit  and 
suffer  her  the  sd  E.  A.  to  rece  the  same  for  her  own  sole  use  and 
bent  separate  and  apart  from  her  present  or  any  future  husband 
and  so  and  in  such  manner  that  the  same  may  not  be  under  his 
controul  or  liable  to  his  debts  disposition  thof  or  intermeddling 
therewith  And  in  case  of  the  death  of  the  sd  E.  A.  befe  the  rect 
of  the  sd  annty  or  the  arrears  thof  witht  making  any  such  diron 
&c.  as  afd  Then  as  to  so  much  as  shall  be  due  or  payee  after  her 
dece  In  Trust  for  the  psn  or  psns  who  at  her  dece  shall  be  her 
next  of  kin  And  it  is  also  hby  decld  and  agrd  by  and  betn  the 
sd  E.  A.  and  the  sd  (T.)  that  all  and  evy  the  rect  or  rects  which 
shall  be  given  by  the  sd  E.  A.  oi-  her  apptee  or  apptees  either  to 
the  sd  (obligor)  his  hrs  exs  ads  or  ass  or  to  the  sd  ( T.)  his  exs 
ads  or  ass  for  all  or  any  part  of  the  sd  annty  &c.  shall  be  a 
sufficient  dische  or  sufficient  disches  to  the  psns  payg  the  same 
for  so  much  as  shall  be  thby  ackngd  to  have  been  reed  Arid  it 
is  hby  furr  decld  and  agrd  that  when  and  so  often  as  all  or  any 
pt  of  the  sd  annty  of  £  or  the  arrears  thof  shall  be  pd  to  the 
sd  ( T.)  his  exs  &c.  witht  any  previous  directions  to  the  contrary 
by  writing  under  the  hand  of  the  sd  E.  A.  That  then  and  so 
often  the  sd  (obligor)  his  hrs  &c.  shall  from  the  time  of  such 
payment  be  acquitted  and  dischgd  of  and  from  the  paymt  so 
made  and  shall  not  be  required  to  see  to  the  applicon  of  the  sd 
money  or  be  accbe  or  ansv.be  for  the  misapplicon  or  non- 
applicon  of  the  same     In  witness  Sec.  see  ante,  No.  XLVI. 


No.  CCCV. 

Promise  to 
Marry. 


To  marry. 


No.  CCCV 

Condition  to  Marry  a  Woman,  or,  in  Default  thereof,  to  pay  a 
Sum  of  Money. 

Obs.  1.  A  condition  to  marry  no  other  woman  than  the  obligee, 
she  not  being  bound  to  marry  the  obligor,  has  been  held  to  operate 
in  restraint  of  marriage,  and  therefore  void.  Low  v.  Peers,  4  Burr. 
2225. 

2.  A  bond  to  procure  a  marriage,  called  a  marriage  brocage-bond, 
is  now  held  to  be  bad,  being  contrary  to  the  policy  of  the  law,  Hall 
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V.  Keane,  Show.  P.  C.  76.  Courts  of  equity  will  not  only  decree  No.  CCCV. 
such  bonds  to  be  delivered  up,  but  also  any  sum  paid  to  be  refunded,  ^Marry.  ° 
Dehenham  v.  Ox,  1  Ves.  275.  ■" 

The  Condition  of  this  obligation  is  such  that  if  the  above- 
bounden  {obligor)  do  on  or  before  the  according  to  the 

rules  and  ceremonies  of  the  church  of  England  marry  and  take 
to  wife  E.  D.  daur  of  the  above-named  C.  D.  (a)  provided  the 
sd  E.  D.  will  thereunto  assent  and  the  laws  of  the  realm  permit 
the  same  or  if  it  shall  happen  that  the  sd  A.  B.  shall  not  marry 
and  take  to  wife  the  sd  E.  D.  as  afd  if  then  he  the  sd  A.  B.  his 
exs  or  ads  do  and  shall  well  and  truly  pay  or  cause  to  be  pd  unto 
the  sd  E.  D.  her  exs  ads  or  ass  the  sum  of  £  of  Iful  money 

&c.  on  the  day  of  next  ensuing  the  sd  day  of 

above  mentd  and  limited  for  the  sd  marre  Then  &c.  see  ante, 
No.  CCLXX. 


No.  CCCVII. 
Mortgage  Bond. 
Obs.  1.  It  was  formerly  understood,  that  a  mortgagee  taking  a 


No.  CCCVII. 

Mortgage. 


pledge  to  himself  took  it  in  satisfaction  of  the  debt,  and  could  not, 
therefore,  recover  by  an  action  on  the  bond,  in  case  the  estate  on  sale 
and  foreclosure  should  prove  inadequate ;  but  it  is  now  held  that  an 
action  may  be  brought  on  the  bond  for  the  difference ;  but  this  will, 
however,  open  the  foreclosure,  and  afford  an  opportunity  to  redeem, 
Tooke  V.  Hartley,  2  B.  C.  C.  125 ;  Schoole  v.  Sail,  1  Scho.  &  Lef. 
176. 

2.  Where  a  bond  is  given  for  securing  the  payment  of  a  sum,  which  stamp, 
is  also  secured  by  a  mortgage  or  writing  charged  with  the  same  duty 
as  a  mortgage,  it  requires  a  stamp  of  only  1/. ;  but  where  it  is  the 
only  or  principal  security,  it  requires  the  same  duty  as  a  mortgage, 
see  Mortgages. 

Know  all  &c.  see  ante,  No.  CCLXVII.  Obligation. 

Now  Szc.  see  atite,  No.  CCLXX.  That  if  the  above-bounden  Condition. 
(obligor)  do  and  shall  pay  or  cause  to  be  pd  unto  the  above- 
named  {obligee)  his  &c.  the  full  sum  of  £         of  &c.  with  int  for 


(a)  As  to  the  necessity  of  this  proviso,  see  Obs.  1. 
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No.  CCCVII.   the  same  after  the  rate  of  £  for  every  lOOZ.  for  a  year  upon 

^^^ —  the  &c.  now  next  ensuing  the  date  of  the  above-written  obligon 

witht  any  deduction  or  abatement  therefrom  for  or  in  respect  of 
any  chas  assessments  or  or,  matter  cause  or  thing  whatsr  ac- 
cording to  the  provo  or  condon  contd  in  a  certain  indre  of 
lease  and  release  the  lease  bearing  date  the  day  before  the  rele 
and  the  rele  even  date  with  the  above-written  obligon  and 
made  or  expssd  to  be  made  betn  the  sd  {obligor)  of  the  first 
part  the  sd  (trustee)  of  the  second  pt  and  the  sd  (obligee)  of  the 
third  pt  And  if  the  above-bounden  (obligor)  his  hrs  exs  or  ads 
and  evy  of  them  do  and  shall  in  all  things  well  and  truly  observe 
perform  fulfil  and  keep  all  and  singr  or.  the  covts  grants  articles 
clauses  provos  condons  and  agts  whatsr  which  on  the  pt  and 
behalf  of  him  the  sd  (obligor)  his  exs  and  ads  are  and  ought  to 
be  observed  performed  and  fulfilled  comprised  and  mentd  in 
and  by  the  sd  indre  of  rele  and  according  to  the  true  intent  and 
purport  of  the  same    Then  &c.  see  ante,  No.  CCLXX. 


BONDS  FOR  PAYMENT  OF  MONEY. 

Obs.  1.  As  to  the  time  and  place  of  paying  a  bond,  see  Pref. 
sect.  7. 

How  forfeited.  2.  Where  interest  is  due  upon  a  bond  it  has  been  held,  that  it  will 
be  forfeited  by  a  failure  in  the  payment  of  the  interest  as  well  as  of 
the  principal.  Van  Sandau  v. ,  1  B.  &  A.  214. 

Stamp.  3.  Where  the  sum  secured  is  certain,  the  bond  requires,  by  the  55 

G.  3,  c.  184,  an  ad  valorem  stamp  on  the  amount,  i.  e.  not  exceeding 
50/.,  1/. ;  exceeding  50/.  and  not  100/.,  1/.  10s. ;  100/.  and  not  200/., 
2/. ;  200/.  and  not  300/.,  3/. ;  300/.  and  not  500/.,  4/. ;  500/.  and  not 
1000/.,  5/.;  1000/.  and  not  2000/.,  6/.  j  2000/.  and  not  3000/.,  7/.; 
3000/.  and  not  4000/.,  8/. ;  4000/.  and  not  5000/.,  9/. ;  5000/.  and  not 
10,000/.,  12/. ;  10,000/.  and  not  15,000/.,  15/. ;  15,000/.  and  not 
20,000/.,  20/. ;.  20,000/.  and  upwards,  25/.  Parties  may  purposely 
stipulate  for  the  loan  of  a  less  sum,  in  order  to  avoid  the  higher  duty, 
Shepherd  v.  Hall,  3  Campb.  180.  A  bond  conditioned  for  the  pay- 
ment of  money  and  interest,  and  also  for  the  performance  of  collateral 
matter,  requires  only  the  ad  talo7'em  stamp  appropriated  to  the  prin- 
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cipal  sum^  when  that  stamp  exceeds  the  1/.  lo^,,  which  the  collateral 
matter  would  require  if  it  stood  alone,  Deardon  v.  Binns,  1  Mann. 
&  Ryl.  130 ;  see  further  Dig,  p.  ii.  tit.  Bonds. 


No.  CCCVIII.  N„.  cccviii. 

Common  Condition  of  a  Bond  for  the  Payment  of  31onej/.  "^^    ''"*^' 

Know  all  &c.  That  &;c.  see  ante,  No.  CCLXVII.  Obligation. 

N^ow  the  condition  of  this  obligation  is  such  That  if  the  above-  Condition, 
bounden  (obligor)  his  hrs  exs  or  ads  do  and  shall  well  and  truly 
pay  or  cause  to  be  pd  unto  the  above-mentd  (obligee)  his  exs 
ads  and  ass  the  sum  of  £  of  kc.  (a)  with  int  for  the  same 

after  the  rate  of  51.  for  evy  lOOZ.  by  the  yr  on  the  day  of 

now  next  ensuing  the  date  of  the  above-written  obliga- 
tion witht  fraud  or  furr  delay  Then  this  obligation  shall  be  void 
or  orwise  the  same  to  remain  in  full  force  and  virtue 

(Obligor)  (Seal) 
Signed  sealed  and  delivered  by 

the    above-named     (obligor) 

(being  first  duly  stamped)  in 

the  presence  of  A.  B. 

CD. 


No.CCCIX.  Nccccix. 

r,/.Ti»-7T-7  ^y  Instalments. 

Bond  for  the  Payment  of  a  Sum  of  Money  by  Instalments. 

Know  all  &c.  That  &c.  see  ante,  No.  CCLXVII.  Obligation. 

Now  8cc.  see  ante,  No.  CCLXX.  That  if  the  above-bounden  Condition. 
(ohligor)  his  hrs  &c.  do  and  shall  pay  or  cause  to  be  pd  unto  the 
above-named  (obligee)  his  exs  &c.  the  full  sum  of  £  of  &c. 

with  int  for  the  same  after  the  rate  of  51.  for  evy  lOOZ.  for  a  yr 
on  the  days  and  times  and  in  manner  following  (that  is  to  say) 
the  sum  of  £         pt  thof  on  the  day  of  next  ensuing 

the  date  of  the  above-written  obligation  and  which  will  be  in  the 

(a)  That  is,  the  sum  that  is  actually  due ;  see  Pref.  sect.  1 . 


624 


BONDS. 


No.  CCCIX. 

By  Instalments, 


No.  CCCX. 

Running 
Account. 


Stamp. 


Obligation. 
Condition. 


year  of  our  Lord  18        the  sum  of  £  other  pt  thof  on  the 

day  of  then  next  following  and  the  sum  of  £ 

the  residue  thof  with  int  for  the  same  after  the  rate  afd  on  the 
day  of  then  next  ensuing  which  w'ill  be  in  the  year 

of  &c.  Then  this  obligation  shall  be  void  but  if  deft  shall  be 
made  in  paymt  of  any  or  either  of  the  sd  sevl  and  respive  sums 
of  money  with  the  int  thof  resply  in  manner  afd  or  any  pt  ot 
them  on  any  of  the  sd  days  and  times  above-mentd  for  the 
paymt  thof  according  to  the  true  intent  and  meaning  of  these 
prests  then  this  obligation  is  to  remain  in  full  force  and  virtue. 


No.  CCCX. 
Bond  to  secure  the  Payment  of  future  Advances. 

Obs.  A  bond  given  to  secure  the  repayment  of  any  sums  to  be  lent 
in  future,  where  the  total  amount  is  not  to  be  ascertained,  and  without 
limit,  is  chargeable  with  the  stamp  of  251.  Parties  may  purposely 
stipulate  for  the  loan  of  a  less  sum,  in  order  to  avoid  the  higher  duty, 
SJiepherd  v.  Mall,  3  Campb.  180 ;  but  it  has  been  held,  that  where 
the  penalty  only  is  limited,  and  not  the  sum  to  be  advanced,  this  is  not 
sufficient  to  avoid  the  highest  duty,  Scott  v.  Allsop,  2  Price,  20. 

Know  all  &c.  That  &c.  see  ante,  No.  CCLXVII. 

JVow  &c.  see  ante.  No.  CCLXX.  That  if  the  above-bounden 
(obligors)  or  either  of  them  his  hrs  exs  or  ads  do  and  shall  on  de- 
mand thof  in  writing  or  within  cal  mths  after  demand  (a)  well 
and  truly  pay  or  cause  &c.  (b)  unto  the  sd  (obligee)  such  sum  and 
sums  of  money  [not  exceeding  in  the  whole  the  sum  of  £  ]  (c) 
as  at  the  time  of  such  demand  shall  be  due  from  the  sd  (obligors) 
or  the  sui*vor  of  them  his  exs  or  ads  to  the  sd  (obligee)  (d)  his  exs 


(a)  If  there  be  partners,  say,  "  for  that  purpose  to  be  made  by  the  partner  or 
partners  for  the  time  being  carrying  on  the  business  of  A.  B.  &  Co.  under  the 
present  or  any  future  partshp  well  &c."  as  above. 

(b)  Or,  when  there  are  partners,  "  unto  the  sd  (obligees)  or  the  partner  or 
partners  for  the  time  being." 

(c)  As  to  the  stamp,  where  the  sum  to  be  secured  is  uncertain,  see  Obs. 

(d)  Or,  where  there  are  partners,  "  to"the  sd  (obligees)  or  the  ptner  or  ptners 
or  the  time  being  in  the  sd  house  or  his  or  their  exs  &c." 
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Sec.  on  or  as  pt  of  the  balance  of  an  acct  betn  them  either  for     No.  CCCX. 

principal  money  or  int  money  lent  advanced  and  pd  bills  dis-       ""","',1 

counted  or  accepted  commissions  or  on  any  or.  acct  whatsr  free 

and  clear  from  all  deductions  &c.  being  the  same  money  as  is  or 

is  intended  to  be  secured  (a)  by  an  indre  bearing  even  date  with 

these  prests  and  made  betn  the  sd  (obligor)  of  the  one  pt  and  the 

sd  (obligee)  of  the  or.  pt     Then  &c.  see  last  Precedent. 


No.  CCCXI.  No.  cccxi 

Bond  for  the  Payment  of  Money  left  in  Trade. 


Money  left  in 
Trade. 


Know  all  kc.  see  ante,  No.  CCLXVII.  Obligation. 

Whas  the  above-bounden  (obligor)  was  on  the  day  of  Kecital  of  debt 

now  last  past  and  is  still  indebted  unto  the  above-named  ner  to  another. 
(obligee)  in  the  sum  of  £  for  money  book  debts  and  or. 

effects  belonging  to  the  sd  (obligee)  as  his  pt  or  share  of  the 
effects  which  he  lately  held  in  ptship  with  the  sd  (obligor)  And 
it  was  agrd  that  the  sd  sum  of  £  shd  be  left  in  the  hands  of 

the  sd  (obligor)  till  the  expiration  of  yrs  from  the 

day  of  now  last  past  or  till  the  dece  of  the  sd  (obligor) 

which  shall  first  happen  provided  the  sd  (obligor)  shd  elect  or 
think  proper  to  continue  the  sd  sum  in  his  hands  And  that  int 
at  the  rate  of  by  the  yr  and  in  that  proportion  for  any  less 

time  than  a  yr  shall  be  pd  to  the  sd  (obligee)  his  exs  and  ads  for 
the  sd  sum  of  £  at  the  times  and  in  manner  hnaftr  mentd 

And  that  (obligor)  and  the  sd  I.  C.  and  W.  C.  as  the  sureties  of 
the  sd  (obligor)  shall  become  bound  to  the  sd  (obligee)  his  exs 
and  ads  jtly  and  sevly 

Now  &c.  see  ante,  No.  CCLXX.  That  if  the  sd  (obligor)  his  Condition, 
hrs  exs  or  ads  or  any  or  either  of  them  or  any  or.  psn  or  psns 
for  him  or  them  on  his  or  their  behalf  do  and  shall  well  and 
truly  pay  or  cause  to  be  paid  unto  the  sd  (obligee)  his  exs  ads  or 


(«)  Or,  "  by  the  deposit  of  the  sevl-  deeds  and  papers  mentd  or  enumerated  in 
the  schedule  to  these  prests  being  deeds  and  papers  relating  to  or  which  concern 
the  title  to  All  Szc.  situate  &c." 

VOL.  I.  S  S 
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No.  CCCXI. 

Money  teji  in 

Trade. 


ass  the  full  sum  of  £         of  Ifiil  &c.  at  or  upon  such  of  the  days 
or  times  next  hnaftr  mentd  as  shall  first  happen  that  is  on  the 
day  of  18        or  the  day  of  the  dece  of  the  sd 

(obligee)  And  if  in  the  meantime  and  until  paymt  of  the  sd  sum 
of  £  the  said  (obligor)  his  hrs  exs  and  ads  or  any  or.  psn  or 
psns  for  him  or  them  or  on  his  or  their  behalf  do  and  shall  well 
and  truly  pay  or  cause  &c.  unto  the  sd  (obligee)  his  exs  &c.  int 
for  the  sd  sum  of  £  And  also  shall  and  will  pay  &c.  such 

int  half  yrly  at  or  upon  the  day  of  and  the 

day  of  in  evy  yr  and  do  and  shall  make  the  first  paymt 

on  the  day  of  next  ensuing  the  date  of  the  above- 

written  bond  or  obligation  provided  the  sd  sum  of  £  shall 

not  be  pd  in  the  meantime     And  in  case  the  sd  sum  of  £ 
shall  be  pd  betn  or  in  the  interval  of  the  sd  days  of  paymt  then 
also  do  and  shall  make  paymt  of  a  proportional  part  of  the  sd 
int  for  any  less  time  than  for  half  a  yr  at  the  same  time  and  togr 
wdth  and  in  addition  to  the  sd  principal  sum  of  £  And  do 

and  shall  make  the  sevl  paymts  and  evy  of  them  witht  any 
deduction  defalcation  or  abatement  whatsr  and  witht  fraud  or 
furr  delay     Then  &c.  see  No.  CCLXX. 


No.  CCCXII. 

Payment 
(  Purcliase 
Moneii). 


Vendor's  lien 
not  allected  by 
taking  a  bond. 


Stamp. 

Obligation. 
Recitals. 


No.  CCCXII. 

Bond  for  Payment  of  Purchase  Money  retained  in 
Purchaser  s  Hands. 

Ohs.  1.  It  appears  to  be  now  settled,  notwithstanding  some  prior 
decisions  to  the  contrary,  that  a  vendor  does  not  lose  his  equitable 
lien  upon  the  land  for  the  purchase  money  by  taking  a  distinct  secu- 
rity, unless  it  appear  to  be  the  intention  of  the  parties  that  it  should 
be  so,  1  B.  C.  C.  420  J  Sugd.  V.  &  P.  551,  8th  ed. 

2.  The  same  stamp  as  for  a  sum  certain,  see  Preface,  sect.  3. 

Know  all  &c.  That  &c.  see  ante^  No.  CCLXVII. 

Whas  by  an  Act  of  Parlt  made  &:c.  intitled  "  An  Act  for 
vesting  lands  in  devised  by  (testator)  late  of  &c.  to  &:c.  in 

trust  to  be  sold  for  the  bent  of  the  devisees  therein  named  the 
sevl  estes  ints  and  shares  of  the  sd  (devisees)  are  vested  and 
settled  in  trustees  therein  named  Upon  Trust  to  convey  the  same 
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to  the  above  named  (vendor)  his  hrs  and  ass  on  paymt  of  the   No.  cccxii. 
sum  of  £         and  int  to  the  sd  (trustees)  and  the  survor  of  them      ^  purchaie 

&c.  as  in  the  sd  Act  is  directed  for  that  purpose     And  whas  the  Money). 

sd  (V.)  hath  for  the  sum  of  £  absolutely  conveyed  the  sd 

lands  &c.  to  the  above  named  (purchaser)  by  indres  of  lease  and 
rele  the  lease  bearing  date  the  day  next  next  before  and  the  rele 
even  date  herewith  and  hath  agrd  to  procure  a  conveye  of  the 
estes  shares  and  ints  of  the  devisees  And  whas  by  reason  of 
some  controversy  betn  the  sd  (V.)  and  the  sd  (devisees)  touching 
the  division  of  the  sd  sum  of  £  now  depending  in  the  Ct  of 
Chancery  the  estes  &c.  of  the  sd  (devisees)  cannot  be  immly 
conveyd  accg  to  the  sd  agrt  and  it  hath  been  agrd  that  the  sd 
(obligor)  shd  retain  the  sd  sum  of  £  and  pay  int  for  the 

same  after  the  rate  of  £         per  cent,  per  annum. 

Now  &c.  see  ante,  No.  CCLXX.  That  if  the  sd  (obligor)  shall  Condiiion. 
well  and  truly  pay  the  sd  sum  of  £  upon  having  the  conveye 
of  the  estes  parts  and  shares  of  the  sd  (devisees)  made  to  him 
according  to  the  true  intent  and  meaning  of  the  sd  agrt  and  in 
the  mean  time  do  and  shall  well  and  truly  pay  int  for  the  same 
after  the  rate  as  afd     Then  &c.  see  ante,  No.  CCLXX. 


No.  CCCXIII.  ''^°-  cccxiii. 

To  pay  Rent  S^c. 

Bond  to  pay  Rent  and  perform  Covenants  reserved  in  a 
Lease. 

Obs.  A  bond  conditioned  for  the  payment  of  an  annual  rent  must  Stamp. 
be  stamped  with  an  ad  valorem  stamp  on  the  gross  amount  of  the 
rent  reserved  for  the  whole  of  the  terra,  Attree  v.  Anscomb,  2  M.  & 
S.  88. 

Know  all  &c.  That  &c.  see  ante,  No.  CCLXVII.  Obligation. 

Whas  the  above  named  (lessor)  by  indre  of  lease  bearing  even  Recital  of  lease. 
date  with  and  exted  before  the  above  written  obligation  For  the 
consons  therein  mentd  hath  demised  to  the  above  bounden  (ob- 
ligor) a  messe  or  tent  with  the  appts  situated  &c.   7b  Hold  the 
same  for  the  term  of  yrs  from  the  day  of  next  ensuing 

determinable  nevss  at  the  end  of  the  first         yrs  of  the  sd  term 

s  s2 
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No.  CCCXill.  if  the  sd  (lessee)  his  exs  or  ads  shall  give  mths'  notice  thof 


To  pati  Rent  i^c. 


Condition. 


in  manner  therein  mentd  at  and  under  the  yrly  rent  of  £ 
payable  quarterly  as  by  the  sd  lease  may  more  fully  appear 

JVow  (Sec.  see  ante,  No.  CCLXX.  That  if  the  above  bounden 
{obligor)  his  exs  and  ads  do  and  shall  during  the  continuance  of 
the  sd  recited  lease  well  and  truly  pay  the  sd  rent  of  on  the 
four  sevl  days  therein  mentd  and  also  do  and  shall  well  and 
truly  perform  all  the  covts  clauses  provos  and  agrts  in  the  sd 
recited  lease  contd  accordins;  to  the  true  intent  and  meaning  of 
the  same  Then  the  above  written  obligation  shall  be  void  and 
of  no  effect  but  if  deft  shall  happen  to  be  made  in  any  of  the  sd 
quarterly  paymts  or  in  the  performance  of  any  of  the  sd  covts 
then  the  same  shall  remain  in  full  force  and  virtue 


No. 
CCCXIII.2. 

PerJ'nrmanre, 
Conditions. 

Obligation. 

Recital  of  Sale. 


Conditioos  of 
sale. 


Agreement  to 
enter  into  bond, 


Condition. 


No.  CCCXIII.— 2. 
Bond  for  the  Performance  of  Conditions  of  Sale. 

Know  all  &c.  see  ante,  No.  CCLXVII. 

Whas  at  a  sale  by  public  auction  by  Messrs.  S.  &c.  at  &c.  on 
&c.  the  above  bounden  A.  B.  was  declared  the  purchaser  of  the 
timber  comprised  in  the  printed  parlar  of  sale  thof  being  lots  40 
&c.  at  the  sum  of  £  And  whas  the  followg  are  amongst  or. 
the  Condons  of  sale  "  purchaser  to  pay  down  &:c."  {here  set  forth 
the  conditions  of  sale,  and  see  post.  Conditions  of  Sale)  And 
whas  at  the  time  of  the  sale  the  above  bounden  A.  B.  pd  the 
sum  of  £  being  a  deposit  of  £25  per  cent,  on  the  sd  sum  of 
£  And  ivhas  the  above  bounden  A.  B.  C.  D.  and  E.  F.  have 
agrd  to  enter  into  the  above  written  obligon  for  the  due  per- 
formance of  the  sd  Condons  of  sale. 

JVow  &c.  see  a7ite,  No.  CCLXX.  That  the  above  bounden 
A.  B.  C.  D.  and  E.  F.  or  either  of  them  their  or  either  of  their 
hrs  exs  or  ads  do  and  shall  well  and  truly  pay  or  cause  to  be 
pd  unto  the  sd  G.  H.  his  exs  ads  or  ass  the  sum  of  £  of  Ifiil 
&c.  being  the  residue  of  the  sd  sum  of  £  at  the  times  and  in 
the  manner  specified  in  the  condons  of  sale  and  also  do  and 
shall  well  and  truly  observe  perform  fulfil  and  keep  all  and 
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singr  the  condons  on  the  part  of  the  above  bounden  A.  B.  to  No. 

CCCXIII.  2 

be   pd   kept   done   and   performed      Then   &c.    see  ante,  No.    Performance', 

CCLXX  Conditiout. 


No.  CCCXIV.  No.  cccxiv. 

To  -perform 

Condition  of  a  Bond  for  Performance  of  an  Agreement  for     ■    Agreement. 
the  Sale  of  Timber. 

Know  all  &c.  That  &c.  see  ante,  No.  CCLXVII. 

JVow  &c.  see  ante,  No.  CCLXX.  That  if  the  sd  {obligor)  his  hrs  obligation, 
exs  Sec.  do  and  shall  well  and  truly  pay  or  cause  to  be  pd  unto  the  Condition, 
sd  (obligee)  his  exs  or  ads  the  sum  of  £  of  &c.  according  to 

the  true  intent  and  meaning  of  certain  articles  of  agrt  for  the 
purchase  of  timber  and  or.  trees  growing  on  pt  of  the  este  be- 
longing to  the  sd  (obligee)  and  situated  &:c.  bearing  even  date 
herewith  and  made  betn  &c.  and  do  and  shall  well  and  truly  per- 
form and  keep  all  and  evy  the  articles  and  condons  whatsr  which 
on  the  pt  and  behalf  of  him  the  sd  (obligor)  are  or  ought  to  be 
performed  and  kept  comprised  and  mentd  in  the  sd  articles  of 
ao'rt  or  the  condons  there  referred  to  accordino;  to  the  true  intent 
and  meaning  thof     Then  &c.  see  ante.  No.  CCLXX. 


No.  CCCXV.  No.  cccxv. 

Bond  that  an  Apprentice  shall  perform  the  Articles  of  his  Covenants. 

Apprenticeship. 

Know  all  &c.  That  &c.  see  ante,  No.  CCLXVIL  Obligation. 

Now  &c.  see  ante.  No.  CCLXX.  That  if  the  sd  L  B.  the  son  Condition. 
shall  and  do  from  time  to  time  and  at  all  times  during  his  sd 
apprenticeship  well  and  truly  observe  perform  fulfil  and  keep 
all  and  evy  the  articles  covts  clauses  and  agrts  whatsr  in  the  sd 
indre  contained  and  which  on  his  part  are  to  be  performed  and 
shall  and  do  from  time  to  time  and  at  all  times  during  the  sd 
term  be  faithful  and  just  to  the  sd  L  L.  his  master  in  all  his  the 
sd  L  B.'s  accts  rects  paymts  and  all  or.  dealings  and  doings  in 
anywise  relating  to  the  sd  trade  or  employment  or  the  affairs  or 
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No.  CCCXV. 

To  perform 
Covenants. 


business  of  the  sd  I.  L.  and  all  or.  matters  and  things  wherein 
as  an  apprentice  or  servant  he  shall  or  may  be  employed  by 
or  concerned  for  the  sd  I.  L.  his  exs  &:c.  Theii  &c.  antey 
No.  CCLXX. 


No.  CCCXVI. 

Wife  to  make  a 
Will. 


Obligation. 

Recitals  of  in- 
tended mar- 
riage. 

Agreement  for 
permission. 


Condition. 


No.  CCCXVI. 

Bond  to  permit  an  intended  Wife  to  make  a  Will. 

Obs.  Regularly,  a  married  woman  cannot  make  a  -will,  either  of 
lands  or  goods,  not  even  of  her  paraphernalia,  3  Atk.  294,  unless  her 
husband  be  banished  for  life  by  Act  of  Parliament,  Countess  of  Port- 
land V.  Prodyers,  2  Vern.  104;  or  transported,  Nen-man  v.  Bonyer^ 
3  P.  Wms.  37 ;  or  an  alien  enemy,  Deerhj  v.  Duchess  of  Mazariney 
1  Salk.  116.  But  she  may  make  a  will  with  her  husband's  consent, 
and  it  will  be  deemed  an  appointment,  which  the  husband  is  bound 
by  his  obligation  to  perform,  Marriot  v.  Kinsman,  Cro.  Car.  219. 
The  law  in  this  respect  remains  unaltered  by  the  7  W.  4  and  1  Vict, 
c.  26,  sect.  8. 

Know  all  &c.  That  &c.  see  ante,  No.  CCLXVII. 

Whas  a  marre  is  intended  shortly  to  be  had  and  solemnized 
betn  the  above  bounden  {intended  husband)  and  {intended  wife) 
now  M.  A.  spinster  And  whas  upon  the  treaty  for  the  sd  marre 
it  was  agrd  that  the  sd  (/.  H.)  shd  enter  into  the  above  written 
obho-ation  with  a  condon  for  making  the  same  void  as  here- 
under  written 

Now  kc.  see  ante.  No.  CCLXX.  That  if  after  the  sd  intended 
marre  shall  be  had  and  solemnized  betn  the  above  bounden 
(/.  H.)  and  the  above  named  (/.  W.)  the  sd  (/.  H.)  shall  and 
do  quietly  permit  and  suffer  the  sd  (/.  W.)  in  due  form  of  law 
to  sign  seal  publish  and  declare  her  last  will  in  writing  and  in 
and  by  the  same  to  give  will  and  bequeath  or  orwise  to  dispose 
of  at  her  free  will  and  pleasure  unto  such  psn  or  psns  as  to  her 
shall  seem  meet  and  convenient  the  sum  of  £  of  Iful  &c. 
And  furr  in  case  of  the  sd  (/.  H.)  surviving  the  sd  (/.  W.)  if  the 
sd  (/.  H.)  his  hrs  exs  or  ads  or  any  of  them  upon  reasone  re- 
quest to  him  or  them  in  that  behalf  to  be  made  to  any  such  psn 
or  psns  to  whom  she  the  sd  (/.  W.)  shall  give  and  bequeath  any 
such  sum  and  sums  of  money  not  exceeding  in  the  whole  the 
sum  of  or  the  value  thof  shall  well  and  truly  pay  or  cause 
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to  be  pd  all  and  evy  such  sum  and  sums  of  money  so  to  be  No.  CCCXVI, 
given  willed  or  bequeathed  as  afd  by  the  sd  (/.  W.)  in  such  wut! 

manner  as  shall   be  by  her  appted      The7i  &c.  see  ante,  No. 
CCLXX. 


No.  CCCXVII.  No.cccxvii. 

■n        J  •  Tjr'j"  T  f  J         TT      I         1  Wife  to  live 

±>ona  to  permit  a  Wije  to  Live  separate  jrom  her  tiushand.  separate. 

Obs.  As  to  a  wife  living  separate  from  lier  husband,  see  post, 
Separation. 

K710W  all  Sec.  That  &c.  see  ante,  No.  CCLXVII.  Obligation. 

Whas  I.  A.  the  wife  of  the  above-bounden  A.  A.  by  virtue  of  Recital  of 
a  certain  indre  bearing  date  &c.  and  made  betn  the  sd  A.  A.  of 
the  one  pt  and  the  sd  (trustees)  of  the  or.  pt  now  lives  separate 
and  apart  from  the  sd  A.  A.  her  sd  husband  and  follows  the 
business  of  makino-  and  sellins;  And  the  sd  A.  A.  did 

agree  that  his  sd  wife  should  have  and  rece  all  benefit  arising 
thby  or  by  any  or.  trade  or  business  which  she  might  think  fit 
to  follow  to  and  for  her  own  separate  use  and  support  there- 
with and  that  he  the  sd  A.  A.  was  not  to  intermeddle  or  have 
any  prft  or  advantage  therefrom  so  as  she  the  sd  I.  A.  did  not 
and  shd  not  contract  any  debt  or  debts  for  which  the  psn  or 
effects  of  her  sd  husband  shd  or  might  be  sued  charged  or  in- 
cumbered in  any  manner  howsr  And  it  was  furr  agrd  that  the 
sd  A.  A.  shd  enter  into  the  above-written  obligation  with  the 
condon  hereunder  written  for  making  void  the  same 

Now  Sec.  see  ante,  No.  CCLXX.  That  if  the  sd  A.  A.  do  and  Condition, 
shall  from  time  to  time  and  at  all  times  during  the  natural  life 
of  the  sd  I.  A.  permit  and  suffer  the  sd  I.  A.  to  live  separate 
and  apart  from  him  and  to  have  and  rece  all  profit  bent  and 
advantage  arising  or  which  shall  arise  from  her  sd  trade  or 
business  of  making  and  selHng  or  any  or.  trade  or  business 
which  she  shall  follow  or  employ  herself  in  to  and  for  her  own 
separate  use  support  and  maintenance  witht  any  acct  suit  trouble 
or  molestation  whatsr  and  witht  acting  or  doing  or  causing  or 
permitting  to  be  done  any  act  matter  or  thing  whatsr  whby  or 
wherewith  or  by  means  or  occasion  whereof  the  sd  I.  A.  shall 
or  may  be  molested  or  incumbered  by  any  ways  or  means 
whatsr  or  if  the  sd  A.  A.  his  hrs  exs  or  ads  or  his  or  their  Ids  or 
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]\o.CCCXVII.  tents  2:oods  and  chattels  shall  at  any  tnne  or  times  hraftr  be 

Wife  to  live  ,,,  .,  1-11/.  1 

separate.  sued  attached  or  orwise  charged  or  incumbered  tor  or  by  reason 
or  means  of  any  debt  or  debts  which  his  sd  wife  hath  contracted 
or  shall  or  may  contract  Then  and  in  either  of  the  sd  cases 
this  obligation  to  be  void  orwise  &c.  see  ante,  No.  CCLXX. 


POST-OBIT  BONDS. 


1.  Definition. 

2.  Statutory/  Provisions  as  to. 


3.  Stamp  Duty, 


Definition. 


Statutory  pro- 
visions as  to. 


Stamp  duty. 


Sect.  1.  A  post-obit  bond  is  a  security  for  the  payment  of  a  greater 
sum  than  the  sum  advanced,  where  either  the  payment  depends  upon 
a  contingency,  or,  the  payment  being  certain,  the  time  of  payment 
depends  upon  a  contingency.  This  is  a  security  of  a  questionable 
nature,  the  validity  of  which  has  often  been  disputed  with  success  in 
a  court  of  equity,  where  inadequacy  of  price  is  deemed  to  be  a  suffi- 
cient ground  for  affording  relief  against  such  bonds,  Gowland  v.  De 
Faria,  17  Ves.  20. 

2.  As  a  post-obit  bond  is  a  bond  for  a  sum  certain,  or  at  a  time 
that  may  be  rendered  certain,  and  is  therefore  a  matter  of  computa- 
tion, it  is  held  that  it  does  not  come  within  the  stat.  8  &  9  W.  3,  c. 
11,  s.  8 ;  but  within  the  stat.  4  &  5  Anne,  c.  16,  s.  12,  Murray  v. 
E.  of  Stair,  2  B.&CC.S2. 

3.  As  to  the  stamp  on  the  payment  of  a  sum  certain,  see  ante, 
Ohs.  3,  Bond  for  Payment  of  Money,  p.  622. 


No. 

CCCXVIII. 

Post-Obit. 


Obligation. 

Recital  of  con- 
tract for  pur- 
chase. 


Payment  of 
consideration. 


No.  CCCXVIII. 

Common  Form  of  a  Post-  Obit  Bond. 

Know  all  &c.  That  &c.  see  ante.  No.  CCLXVII. 

Whas  the  above-named  (obligee)  hath  contracted  and  agrd 
with  the  above-bounden  (obligor)  for  the  purchase  of  the  sum 
of  £  to  be  pd  to  her  the  sd  (obligee)  her  exs  ads  or  ass  in 

the  event  of  A.  B.  departing  this  life  in  the  lifetime  of  the  sd 
(obligor)  but  not  orwise  at  or  for  the  price  or  sum  of  £  And 
whas  in  performance  of  the  sd  recited  contract  she  the  sd  (obli- 
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qee)  hath  pd  the  sd  sum  of  £       of  Iful  &c.  unto  the  sd  (obligor)  No. 

.                                                                          ^        J      ^  CCCXVIII. 

at  or  before  the  sealing  and  delivery  of  the  above-written  obli-  Post-Obu. ' 


gation  the  rect  and  paymt  whof  accordingly  the  sd  (obligor) 
doth  hby  acknge     And  whas  upon  the  treaty  for  the  purchase  Agreement  to 
of  the  sd  contingent  sum  of  £  it  was  agrd  that  the  paymt  ^'"^ 

thof  should  be  secured  by  among  or.  secties  the  bond  of  the  sd 
{obligor)  with  the  condon  &c. 

Now  kc.  see  ante,  CCLXX.  That  if  the  sd  A.  B.  shd  depart  Condition, 
this  life  in  the  lifetime  of  the  sd  (obligor)  Then  and  in  such  case 
if  the  sd  (obligor)  his  hrs  exs  or  ads  do  and  shall  well  and  truly 
pay  or  cause  to  be  pd  unto  the  sd  (obligee)  her  &:c.  within 
calr  mths  next  after  the  dece  of  the  sd  A.  B.  as  afd  the  sum  of 
£  of  8cc.  Or  in  case  the  sd  (obligor)  shall  happen  to  depart 
this  life  in  the  hfetime  of  the  sd  A.  B,  Then  &:c.  see  the  last 
Precedent 


No.  CCCXIX.  N0.CCCXIX. 

Quiet 

Bond  from  a  Vendor  of  an  Estate  and  his  Surety  for  quiet  En-     Enjoyment. 
joyment,  free  from  all  Incumbrances,  the  Estate  being  subject 
to  the  Payment  of  Portions  under  a  Marriage  Settlement. 

Know  all  &c.  see  ante.  No.  CCLXVII.  Obligation. 

Whas  the  above-named   (obligee)  hath  contracted  with  the  Recital  of  con- 
above-bounden  (obligor)  for  the  absolute  purchase  of  all  &c.  chase.  ^  ^ 
and  the  inhance  thof  in  fee  simple  exonerated  and  discharged 
from  all  incumbs  whatsr  [except  a  yrly  quitrent  of        per  acre] 
for  the  price  or  sum  of  And  whas  upon  investigating  the  Obligation, 

title  of  the  sd  ( V.)  to  the  sd  heredts  it  hath  been  discovered  that  defects  in°title. 
the  same  are  subject  to  the  payment  of  certain  sums  of  money 
for  the  portions  of  the  younger  sons  and  daurs  of  the  sd  (V.) 
and  M.  his  wife  by  virtue  of  certain  indres  of  &c.     And  whas 
the  sd  (son)  is  an  infant  under  the  age  of  21  yrs  and  is  therefore 
incompetent  to  release  the  sd  purchased  preses  and  it  is  possble 
that  there  may  be  issue  hraftr  born  of  the  sd  ( V.)  and  M.  his 
wife     And  whas  upon  the  treaty  for  the  sd  purchase  in  conson  Agreement  to 
of  the  preses  it  was  agrd  that  the  sd  ( V.)  and  also  the  sd  (surety)  bond. 
as  his  surety  shd  by  their  jt  and  sevl  bond  in  a  sufficient  penalty 
guarantee  and  secure  to  the  sd  (P.)  his  hrs  apptees  and  ass  the 
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No.  CCCXlX.  quiet  and  peaceable  enjoyment  of  the  sd  purchased  heredts  agst 
all  psns  whomsr  as  hnaftr  is  expssd 


Eiijoument. 
CoadiUoD. 


jVow  Sec.  see  ante,  No.  CCLXX.  That  if  the  sd  (P.)  his  hrs 
apptees  and  ass  shall  and  do  from  time  to  time  and  at  all  times 
hraftr  peaceably  and  quietly  have  hold  and  enjoy  the  sd  messe 
or  tent  farm  Ids  and  heredts  as  well  freehd  as  copyhd  hnbefe 
reld  or  orwise  assured  or  intended  so  to  be  and  rece  and  take 
the  rents  issues  and  prfts  thof  witht  the  let  suit  trouble  hin- 
drance denial  eviction  interruption  molestation  claim  or  de- 
mand whatsr  of  from  or  by  any  psn  or  psns  whomsr  And  also 
be  well  and  effectually  saved  defended  kept  harmless  and  indem- 
nified as  well  from  and  agst  the  portions  of  the  sd  younger  chin 
of  the  sd  (T^.)  and  M.  his  wife  if  any  there  should  be  as  from 
and  agst  all  former  and  or.  gifts  grants  bargains  sales  mtges 
leases  jointures  dower  (a)  right  and  title  of  or  to  dower  estates 
titles  chas  and  incumbs  whatsr  at  any  time  hnbefe  made  done 
exted  committed  suffered  or  created  by  the  sd  (F.)  or  any  or. 
psn  or  psns  whomsr     Then  &c,  see  ante,  No.  CCLXX. 


No.  CCCXX. 

Copyholds. 


Obligation. 

Recital  of 
surrender. 


Condition. 


CCCXX. 

Bond  for  quiet  Enjoyment  of  Copyholds,  free  from  Incumbrances, 
and  for  further  Assurance. 

Know  all  &c.  That  &c.  see  ante,  No.  CCLXVII. 

Whas  the  above-named  {vendor)  and  E.  his  wife  have  on  the 
day  of  the  date  hereof  surrendered  assigned  and  set  over  ac- 
cording to  law  and  the  customs  of  the  sevl  manors  of  which 
the  preses  hnaftr  described  or  some  pts  thof  are  held  by  copies 
of  court  roll  or  orwise  All  those  &c.  and  also  all  that  Sec.  and 
all  that  &c.  of  the  sd  (vendor)  and  E.  his  wife  situate  &c.  except 
&c.  unto  and  to  the  use  and  behoof  of  the  above-named  (pu?'- 
chasers)  their  hrs  and  ass  for  ever 

Now  kc.  see  ante.  No.  CCLXX.  That  if  the  sd  (P.)  their  hrs 
and  ass  shall  and  do  peaceably  and  quietly  hold  and  enjoy  all 
and  singr  the  above-mentd  preses  with  their  and  evy  of  their 

(a)  By  the  3  &  4  W.  4,  c.  105,  the  words  respecting  dower  will  not  be  neces- 
sary, if  provision  have  been  made  for  it  in  the  conveyance  to  the  vendor. 
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apts  [except  as  before  exceptedl  free  and  clear  of  and  from  all   No.  cccxx. 

■^        "-  ^  .  ^  -•  .  Copyholds. 

former  and  or.  bargains  sales  surrenders  forfeitures  chas  debts 

and  incumbs  whatsr  had  made  done  committed  or  suffered  by 
the  sd  (V.)  and  E.  his  wife  or  either  of  them  or  by  any  psn  or 
psns  claiming  by  from  or  under  the  late  father  of  the  sd  E.  And 
also  that  if  the  sd  (V.)  and  E.  his  wife  and  evy  or.  psn  or  psns 
having  or  Ifully  claiming  any  right  title  or  int  in  the  before- 
mentd  heredts  and  preses  or  any  pt  thof  [except  as  before  ex- 
cepted] by  from  or  under  them  or  either  of  them  or  by  from  or 
under  the  late  father  of  the  sd  E.  shall  and  will  during  the  space 
of  yrs  now  next  ensuing  at  the  cost  and  chas  of  the  sd  (P.) 
their  hrs  and  ass  make  do  and  exte  such  furr  surrender  or  sur- 
renders and  or.  assurances  whatsr  for  the  better  conveying  and 
assuring  of  the  sd  heredts  and  preses  and  evy  pt  thof  [except  as 
before  excepted]  unto  and  to  the  use  of  the  sd  (P.)  their  hrs  and 
ass  as  by  their  or  either  of  their  counsel  shall  be  Ifully  advised 
and  required     Then  &c.  see  ante,  No.  CCLXX. 


No.  CCCXXI.  No.  cccxxi. 

Leaseholds. 

Bond  of  Indemnity  on  the  Sale  of  Part  of  the  Premises  held 
under  a  Lease  against  the  Rent  reserved  in  the  Lease,  and  for 
quiet  Enjoyment  of  other  Premises,  in  consequence  of  a  Defect 
in  the  Title. 

Know  all,  &c.  see  ante,  No.  CCLXVII.  Obligation. 

Whas  {recite  two  leases  of  different  dates  granted  to  obligor)  Recital  of 
And  whas  (recite  defect  in  the  title  of  the  second  lease)     And  '^^^^^" 
whas  {recite  assignment  of  the  leasehold  premises  from  obligor  to 
obligee)   And  whas  upon  the  treaty  for  the  sale  and  the  assnment  Agreement  to 
expssd  to  be  made  in  or  by  the  sd  in  pt  recited  indre  bearing 
even  date  with  the  above-written  obligation  it  was  agrd  that  the 
sd  {obligor)  shd  enter  into  the  sd  bond  subject  to  the  condon 
hnaftr  contd  for  making  the  same  void 

Now  &c.  see  ante.  No.  CCLXX.  That  if  the  sd  {obligor)  his  Condition, 
hrs  exs  or  ads  do  and  shall  from  time  to  time  and  at  all  times 
liraftr  well  and  effectually  save  harmless  &c.  such  of  the  sd 
preses  as  are  comprised  in  the  lease  bearing  date  the         as  are 
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No.  CCCXXI.  expssd  to  be  assd  by  the  sd  indre  of  assnmnt  bearing  even  date 

• '—   herewith  And  the  sd  {obligee)  his  hrs  exs  &c.  and  evy  of  them  of 

from  and  agst  the  sd  yrly  rent  of  £  reserved  in  the  sd  in  pt 
recited  indre  Sec.  and  of  from  and  agst  all  actions  &:c.  And 
also  if  the  sd  {obligee)  his  exs  &:c.  shall  and  may  at  all  times 
dm-ing  the  residue  of  the  sd  term  demised  by  the  sd  indre  of 
lease  bearing  date  &c.  peaceably  &c.  have  &:c.  such  of  the  preses 
comprised  in  the  sd  indre  occ.  witht  the  let  suit  trouble  inter- 
ruption or  disturbance  of  from  or  by  the  sd  A.  B.  &c.  but  sub- 
ject to  the  covts  and  agrts  contd  in  the  same  indre  of  lease 
bearing  date  kc.  {the  first  lease)  so  far  as  the  same  are  appli- 
cable to  such  of  the  preses  as  are  comprised  in  the  sd  indre  of 
assnmt  as  are  expssd  to  be  thby  assd  discharged  of  the  sd  yrly 
rent     Then  &c.  see  ante,  No.  CCLXX. 


A'o.CCCXXII. 

Repairing  a 
Road, 


No.  CCCXXII. 

Bond  to  Repair  a  Road. 


Obligation. 


tract. 


Know  all  kc.  That  &c.  see  ante,  No.  CCLXVH. 

Whas  the  above-bounden  {obligors)  have  contracted  and  agrd 
with  the  sd  {trustees)  above-named  at  their  own  costs  and  chas 
well  and  sufficiently  to  repair  and  amend  from  time  to  time  and 
at  all  times  when  and  where  needful  a  certain  road  commonly 
called  beoinnins;  at  and  extending;  from  to 

Hecital  of  con-  comprising  a  distance  of  yards  more  or  less  And  also  all  and 
singr  the  drains  ditches  aqueducts  and  conduits  adjoining  to  or 
under  the  sd  road  for  and  during  the  term  of  yrs  commencing 
from  the  day  of  next  ensuing  the  date  of  the  above- 

written  obligation  the  sd  {obligors)  being  pd  yrly  by  the  sd  {trus- 
tees) during  the  sd  term  after  the  rate  of  £  per  mile  by  equal 
half-yrly  paymts  in  evy  vr  during  the  sd  term  the  first  paymt 
thof  to  commence  and  be  made  on  the  day  of  next 

ensuino;  the  date  of  the  above-written  oblio;ation  And  the  sd 
{obligors)  have  also  agrd  with  the  sd  {trustees)  to  find  and  pro- 
vide sufficient  materials  and  tools  at  their  own  expense  at  all 
times  during  the  sd  term  for  the  purpe  of  repairing  and  keeping 
in  repair  such  pt  of  the  road  as  afd  And  all  the  drains  ditches 
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and  conduits  thof  made  or  to  be  made  to  leave  in  good  and  suf-  No.cccxxii. 

ficient  repair  and  condon  at  the  end  of  the  sd  term  but  if  the       ^''HHa'df  " 

sd  {obligors)  or  the  sd  (trustees)  or  any  two  or  more  of  them 

shd  be  dissatisfied  with  the  sd  contract  and  shd  give  to  each  or. 

three  mths'  notice  in  writing  of  their  intention  to  give  up  or 

vacate  the  contract  that  then  it  shall  and  may  be  Iful  to  and  for 

the  sd  pties  resply  giving  such  notice  in  the  first  or  second  yr 

to  vacate  or  make  void  the  sd  contract  at  the  expiration  of  such 

notice  resply  and  the  same  shall  be  vacated  and  made  void 

accordingly 

The  condition  therefore  of  the  above-written  obhgation  is  such  Condition. 
That  if  the  above-bounden  (obligors)  their  exs  ads  or  ass  shall 
at  their  own  proper  costs  chas  and  exps  from  time  to  time  and 
at  all  times  when  and  where  needful  during  the  sd  term  of 
yrs  well  and  sufficiently  uphold  maintain  repair  support  cleanse 
and  keep  the  sd  pt  of  the  sd  road  hnbefe  described  and  evy  pt 
thof  and  all  and  singrthe  drains  ditches  and  conduits  adjoining 
or  belongino;  to  or  under  the  same  with  all  and  all  manner  of 
needful  repairs  amendments  and  works  whatsr  And  also  do  and 
shall  at  their  own  expense  find  and  provide  good  and  sufficient 
materials  and  tools  for  the  purps  afd  to  the  satisfaction  of  the 
(trustees)  or  such  psn  or  psns  as  they  shall  appt  according  to 
the  true  intent  and  meaning  of  the  sd  contract  and  of  these 
prests  And  if  at  the  end  or  or.  sooner  determination  of  the  sd 
term  of  yrs  they  the  sd  (obligors)  shall  and  do  leave  the 

same  pt  of  the  sd  road  and  or.  the  preses  afd  so  well  and  suffi- 
ciently repaired  and  amended  Then  &c.  see  ante,  No,  CCLXX. 


No.  CCCXXIL— 2.  No. 

CCCXXII.— 2, 
Bond  for  replacing  Stock.  To  Replace 

Ohs.  1.  A  contract  to  replace  stock,  and  in  the  mean  time  to  pay  Bond  not 
the  dividends,  is  not  usurious,  although  they  exceed  the  legal  rate  of  "^""°"^' 
interest,  Tate  v.  WeUlnqs,  3  T.  R.  530.     It  was  formerly  doubted  nor  within  the 

.,.,  1-11-         *  £•'-'  r<    ^     stock-jobbing 

whether  a  loan  of  stock  was  not  withm  the  stockjobbuig  Act  ot  /  (jr.  '^,  ^^^^ 
0.  8 ;  but  it  has  since  been  expressly  decided,  that  if  the  obligor  fail 
in  his  engagement  to  replace  the  stock,  the  obligee  may  maintain  an 
action  against  him  to  recover  the  value  of  the  stock  on  the  day  ap- 
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No. 
CCCXXII.-2. 

To  Replace 
Stock. 


Stamp  duty. 

Obligation. 
Recital  of  loan. 


Sale  of  stock. 


Condition. 
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pointed  for  the  transfer,  Sanders  v.  Kentish,  8  T.  R.  162.  But  an 
obligee  is  not  intitled  to  special  damages  for  any  profit  he  might  have 
made  if  the  stock  had  been  sooner  replaced,  unless  he  show  that  he 
demanded  payment  for  that  express  purpose,  see  further  Dig.  p.  iii. 
tit.  Stock. 

2.  An  ad  valorem  stamp,  reckoned  on  the  value  of  the  stock  on 
the  day  of  the  date  of  the  bond,  or  either  of  the  ten  days  preceding. 

Know  all  &c.  That  &c.  see  ante,  No.  CCLXVII. 

Wha^  the  sd  {obligors)  being  in  want  of  a  supply  of  money 
and  the  sd  (obligee)  being  possessed  of  a  sum  or  share  in  the 
3  per  cent,  consolidated  Bk  Annties  hath  agrd  at  the  request  of 
the  sd  (obligors)  and  also  on  the  sd  {sureties)  as  their  sureties 
engaging  and  securing  by  their  bond  to  transfer  to  him  the  same 
or  a  like  sum  in  the  sd  stock  or  fund  at  the  end  of  twelve  calr 
mths  and  in  the  mean  time  to  pay  to  him  such  sum  or  sums  of 
money  as  the  divds  of  the  sd  stock  would  have  amounted  unto 
if  the  same  had  not  been  sold  out  And  whas  in  pursuance  of 
the  same  agrt  the  sum  of  £  3  per  cent.  &c.  was  sold  out 

on  the  day  of  inst.  and  the  sum  of  £  sterling 

produced  thby  after  deducting  commission  was  pd  to  the  sd 
{obligors) 

Now  &c.  see  ante.  No.  CCLXX.  That  if  the  above-bounden 
{obligors)  or  {sureties)  or  any  or  either  of  them  do  and  shall  on 
or  before  the  day  of  next  ensuing  duly  purchase  and 

transfer  the  sum  of  £  3  per  cent.  &;c.  to  or  in  the  name  of 

the  sd  {obligee)  and  do  and  shall  in  the  mean  time  pay  to  him 
such  and  the  same  sum  and  sums  of  money  as  the  divds  of  the 
sd  sum  of  £  3  per  cent.  &c.  would  amount  to  if  the  same 

were  not  sold  out  but  remained  in  his  name  and  at  such  and  the 
same  sevl  days  and  times  as  the  same  divds  would  in  that  case 
become  paye  Then  &c.  see  ante,  No.  CCLXX. 


No. 
CCCXXIII. 

To  Resign 
Office. 


Obligation. 

Recital  of 
election. 


No.  CCCXXIII. 

Bond  of  Resignation  as  Master  of  a  Free-school,  in  case  of 
Negligence,  Sfc. 

Know  all  &c.  {for  the  form  of  the  obligation  from  one  to  a 
corporation,  see  ante,  No.  CCLXIX.) 

Whas  the  court  of  assistants  of  the  above-named  company  in 
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pursuance  of  the  trust  in  them  reposed  did  on  &c.  elect  and  No. 

.  CCCXXIII. 

choose  the  above-bounden  {obligor)  to  be  chief  schoolmaster  at      jg  Resign  ' 

in  the  co.  of  founded  and  endowed  by  &c.  deed         Office. 

during  his  dihgent  and  faithful  discharge  of  his  duty  in  such 
behalf 

Now  &c.  see  ante,  No.  CCLXX.  That  if  the  sd  (obligor)  from  Condition, 
time  to  time  and  at  all  times  hraftr  during  his  continuance  in 
the  sd  place  or  office  of  schoolmaster  do  and  shall  observe  per- 
form fulfil  obey  and  keep  all  rules  and  orders  already  made  or 
to  be  made  by  the  sd  company  for  the  better  regulation  of  the 
sd  school  and  scholars  And  also  do  and  shall  faithfully  dili- 
gently and  carefully  exte  perform  and  discharge  his  duty  and 
office  in  the  sd  place  of  chief  schoolmaster  of  the  sd  school  in 
all  respects  whatsr  for  the  bent  and  credit  of  the  sd  school 
according  to  the  trust  in  him  reposed  by  the  sd  company  And 
if  at  any  time  the  sd  court  of  assistants  of  the  sd  company  being- 
convinced  to  their  satisfaction  that  the  sd  (obligor)  is  apparently 
negUgent  of  the  sd  duty  and  trust  in  him  reposed  to  the  detri- 
ment and  injury  of  the  sd  school  and  scholars  and  shall  there- 
upon see  good  and  sufficient  cause  and  reason  to  remove  and 
displace  the  sd  (obligor)  from  his  sd  place  of  master  of  the  sd 
school  and  do  and  shall  elect  and  choose  some  or.  psn  to  suc- 
ceed him  then  if  the  sd  (obligor)  do  and  shall  within  mths 
after  the  notice  thof  to  him  given  or  left  in  writing  for  him  at 
the  sd  school  under  the  hands  of  the  master  and  wardens  of  the 
sd  company  or  any  three  of  them  peaceably  and  quietly  leave 
surrender  and  resign  his  sd  place  of  chief  schoolmaster  togr 
with  the  posson  of  the  sd  school  and  school-house  with  the  apts 
to  such  psns  as  shall  be  apptd  to  succeed  him  And  also  if  the 
above-bounden  (obligor)  his  exs  or  ads  on  the  death  or  removal 
of  him  the  sd  (obligor)  from  the  place  of  schoolmaster  of  the  sd 
school  do  not  remove  take  or  carry  away  or  cause  to  be  removed 
&c.  from  the  dwelHng-house  which  the  sd  (obligor)  will  reside 
in  as  master  of  the  school  any  mantle-pieces  bars  bolts  locks 
keys  &c.  now  standing  and  affixed  in  and  to  the  sd  house  or 
pull  down  demolish  or  in  anywise  wilfully  deface  or  damage  the 
sd  dwelhng-house  or  the  brewhouse  or  or.  outhouses  thereunto 
belonging  and  therewith  used  and  enjoyed  but  do  and  shall  on 
the  death  or  removal  of  him  the  sd  (obligor)  as  afd  leave  sur- 
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No. 

CCCXXIII. 

To  Resign 

Office. 


render  and  yield  up  the  same  as  afd  peaceably  and  quietly  to 
the  sd  master  and  wardens  or  to  such  or.  psn  or  psns  as  they   < 
shall  appoint  to  take  posson  thereof  whole  and  undefaced  [rea- 
sonable use  and  wear  thereof  in  the  mean  time  only  excepted]   I 
Then  &c.  see  ante,  No.  CCLXX.  i 


No. 
CCCXXIV. 

To 
resign  Living, 


Obligation. 

Recital  that 
church  is 
vacaDt. 


Agreement  to 
reside. 


To  resign  in 
favour  of  pa- 
tron's son. 


No.  CCCXXIV. 

Bond  to  reside  upon  a  Parsonage,  and  to  resign  in  favour 
of  the  Patron. 

Ohs.  Formerly,  general  as  well  as  special  bonds  of  resignation 
were  held  good  at  law,  and  a  court  of  equity  would  interfere  only 
when  a  bad  use  was  attempted  to  be  made  of  such  bonds ;  but  in  the 
well  known  case  of  the  Bishoj)  of  London  v.  Ffgtche,  the  House  of 
Lords  held  that  a  presentation  after  a  general  bond  of  resignation 
was  illegal,  and  consequently  that  a  bishop  could  not  be  compelled, 
under  such  circumstances,  to  induct  the  person  presented  to  him, 
2  B.  P.  C.  211.  Since  that  decision  special  bonds  of  resignation 
have  been  held  good.  Lord  Sondes  v.  Fletcher,  5  B.  &  A.  835; 
Fletcher  v.  Ld.  Sondes,  1  Bligh,  N.  S.  144;  and  by  the  9  G.  4, 
c.  94,  they  are  now,  in  confirmation  of  the  common  law,  made  valid 
in  specified  cases. 

Know  all  Sec.  That  (fee.  see  ante,  No.  CCLXXVI. 

Whas  the  rectory  of  the  church  of  in  the  co.  of 

and  diocese  of  is  vacant  by  the  death  of  I.  H.  elk  the  last 

incumbent  therein  And  the  above-named  (obligee)  being  the 
patroness  of  the  sd  rectory  and  church  hath  by  writing  under 
her  hand  and  seal  bearg  date  kc.  presented  the  above-bounden 
(obligor)  to  the  bishop  of  the  sd  diocese  To  the  end  that  he  the 
sd  (obligor)  may  be  admitted  instituted  and  inducted  into  the  sd 
rector^"  and  church  as  afd  And  whas  the  above-bounden  (obligor) 
hath  agrd  to  be  psonally  resident  in  the  sd  parish  of 
so  long  as  he  shall  continue  rector  or  incumbent  there  witht 
procuring  or  accepting  any  qualification  or  licence  from  any  psn 
or  psns  for  dispensing  with  his  the  sd  (obligor  s)  residence  in  or 
upon  the  sd  parsonage  And  whas  the  sd  (obligee)  hath  sevl  sons 
who  are  now  all  infants  but  probably  some  one  of  the  sd  sons 
may  be  desirous  of  taking  holy  orders  and  of  being  presented  to 


HONDS.  G41 

the  sd  rectory  and  the  sd  (obligor)  liatli  ag-rd  in  that  event  to  No. 

CCCXXIV. 
resign  the  sd  rectory  or  living  upon  the  request  of  the  sd  (obligee)      ^     To 

or  the  owner  of  the  sd  rectory  for  the  time  being  in  order  that    '•^"g"  ^""'"g- 

any  son  so  taking  holy  orders  may  be  presented  thereunto. 

Now  (fee.  see  ante,  No.  CCLXX.  That  if  the  sd  (obligor)  shall  Condition. 

procure  himself  to  be  legally  admitted  &c.  into  the  sd  rectory  as 

afd     And  also  if  he  shall  continue  to  reside  in  and  upon  the  sd 

parsonage  of  &c.  for  so  long  time  as  he  shall  be  rector  there 

w^itht  procuring  or  accepting  any  quahfication  or  licence  from 

any  psn  or  psns  whomsoever  whby  to  dispense  with  the  sd 

(obligor's)  residence  in  or  upon  the  sd  parsonage     And  also  if 

any  son  of  the  sd  (obligee)  shall  take  orders  and  the  sd  (obligee) 

or  the  owner  of  the  sd  rectory  for  the  time  being  shall  present 

such  son  of  the  sd  (obligee)  to  the  sd  rectory  and  the  sd  (obligor) 

within         calr  months  after  request  made  to  him  for  that  purpe 

do  and  shall  resign  the  sd  living  to  the  bishop  of  the  diocese  for 

the  time  being  and  cause  such  resignation  to  be  accepted  so  that 

the  sd  rectory  may  become  vacant  And  also  within  the  same 

month  give  notice  of  such  resignation  to  the  sd  (obligee)  her  exs 

ads  or  ass     Then  &:c.  see  ante,  No.  CCLXX. 


Common  Form  of  a  Respondentia  Bond,  see  post,  Shipping. 


No.  CCCXXV.  No. 

cccxxv. 

Bond  for  securing  a  Sum  of  Money  by  the  intended  Husband  to       ^"  **''"!'^.. , 

the  Wife,  and  the  Issue  of  the  Marriage. 

Obs.  A  bond  conditioned  for  the  payment  of  money  after  the 
obligor's  death,  given  to  a  woman  in  contemplation  of  the  obligor's 
marrying  her,  and  intended  for  her  benefit,  is  held  to  be  a  good  mar- 
riage contract  at  law,  and  is  not  extinguished  by  the  subsequent 
marriage  of  the  parties,  Milhourne  v.  En-art,  5  T.  R.  381.  Courts 
of  equity  consider  such  bonds  as  agreements  for  a  settlement  of  which 
specific  performance  will  be  strictly  enforced,  as  well  for  the  benefit 
of  the  issue  of  the  marriage  as  for  the  wife,  Prehhle  v.  Boghurst,  1 
Swan.  309. 

VOL.  I.  T  T 
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No.  cccxxv.       Know  all  &c.  That  &c.  see  ante,  No.  CCLXVII. 
isiofiei]  ^toWife.       Whos  a  marrc  is  intended  to  be  shortly  had  and  solemnized 
7^77     ^  '  betn  the  above-bounden  (obligor)  and  M.the  daur  of  theabove- 

Ooligation.  ^         J      ' 

„    .   ,  named  R.  P.     And  whas  the  sd  iohliqor)  in  conson  of  the  mar- 

Recitals.  _  .  V       :/     / 

riage  portion  or  fortune  of  the  sd  M.  P.  hath  agreed  that  if  the 
sd  intended  marre  shall  take  effect  and  the  sd  M.  P.  shall  happen 
to  survive  him  the  sd  (obligor)  and  there  shall  not  be  any  child 
or  chn  of  the  sd  marre  nor  any  issue  of  any  such  child  or  chn 
then  living  or  afterwards  born  alive  the  sum  of  £  shall  be 

pd  out  of  his  este  and  effects  unto  the  above-named  (obligees)  or 
the  survor  of  them  or  the  exs  &c.  upon  trust  to  pay  the  same  to 
the  sd  M.  P.  for  her  own  proper  use  and  bent  but  in  case  the  sd 
M.  P.  shall  happen  to  survive  him  the  sd  (obligor)  and  there 
shall  be  any  child  or  chn  of  the  sd  marre  or  any  issue  of  such 
child  or  chn  then  living  or  aftwds  born  Then  and  in  such  case 
the  hrs  exs  or  ads  of  the  sd  (obligor)  shall  within  mths  next 
after  his  dece  well  and  truly  pay  or  cause  to  be  pd  unto  the  sd 
(obligees)  or  the  survor  &c.  the  full  sum  of  £  upon  the  trusts 
hnafter  mentd 
Condition.  A^ow  &.C.  see  ante,  No.  CCLXX.  That  if  the  sd  intended 

marre  shall  take  effect  and  the  above-named  M.  P.  shall  happen 
to  survive  the  sd  (obligor)  and  there  shall  not  be  any  child  or 
chn  of  the  sd  marre  nor  any  issue  of  such  child  or  chn  who  shall 
be  living  at  the  dece  of  him  the  sd  (obligor)  or  aftwds  born  Then 
and  in  such  case  if  the  hrs  exs  or  ads  of  the  sd  (obligor)  shall 
immly  after  the  dece  of  the  sd  (obligor)  well  and  truly  pay  or 
cause  to  be  paid  unto  the  sd  (obligees)  or  the  survor  &c.  the  full 
and  just  sum  of  £  of  Iful  money  of  &;c.  upon  trust  to  pay 

the  same  unto  the  sd  M.  P.  for  her  own  proper  use  and  bent  or 
in  case  the  sd  M.  P.  shall  happen  to  survive  the  sd  (obligor)  and 
there  shall  be  any  child  or  chn  of  such  marre  or  any  issue  of 
such  child  or  chn  living  at  such  the  dece  of  him  the  sd  (obligor) 
or  aftwds  born  alive  then  and  in  such  case  if  the  hrs  exs  or  ads 
of  the  sd  (obligor)  shall  and  do  within  mths  next  after  the 

dece  of  him  the  sd  (obligor)  well  and  truly  pay  or  &c.  unto  the 
sd  (obligees)  or  the  survor  &:c.  the  full  and  just  sum  &c.  upon  the 
trusts  and  to  and  for  the  intents  and  purps  hnafter  mentd  and 
expssd  of  and  concerning  the  same  that  is  to  say  upon  trust  that 
they  the  sd  (obligees)  or  the  survor  &c.  do  and  shall  as  soon  as 
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conveniently  may  be  after  the  rect  of  the  sd  sum  of  £  lay  No.CCCXXV. 

out  and  invest  the  same  in  the  purchase  of  such  parliamentary  jij^^gy  to'wife- 
or  government  secty  or  secties  as  they  shall  think  fit  and  pay  to 
or  orwise  permit  and  suffer  the  sd  M.  P,  or  her  ass  to  rece  and 
take  the  int  divds  and  prfts  during  her  natural  life  And  from 
and  immly  after  der  dece  In  trust  that  they  the  sd  {obligees)  or 
the  survor  &:c.  do  and  shall  pay  and  dispose  of  the  sd  sum  of 
£  and  assign  and  transfer  the  secties  wherein  the  same  shall 
be  then  vested  unto  and  equally  among  all  and  evy  the  child 
and  chn  of  the  body  of  the  sd  {obligor)  on  the  body  of  the  sd 
M.  P.  his  intended  wife  to  be  begotten  that  shall  be  living  at 
the  time  of  the  dece  of  the  sd  M.  P.  and  the  issue  which  shall 
be  then  living  of  such  child  or  chn  of  the  sd  {obligor)  and  M.  P. 
as  shall  happen  to  die  in  the  lifetime  of  the  said  {obligee)  or 
M.  P.  such  issue  nevss  to  take  only  the  same  share  and  propor- 
tion thof  as  his  her  or  their  respive  father  or  mother  would  have 
been  intitled  to  if  living  at  the  dece  of  the  sd  M.  P.  Then  &:c. 
see  ante.  No.  CCLXX. 


No.  CCCXXVI.  ^^J^- ,, 

Bond  for  securing  a  Sum  of  Money  and  conveying  all  the  Es-  To  settle  Money, 
tates  of  which  the  Obligor  shall  become  seised  during  his  life, 
for  the  Benefit  of  his  Wife  and  the  Issue  of  the  Marriage. 

Obs.  As  to  a  bond  for  settling  estates,  see  Obs.  last  Precedent. 

Know  all  (fee.  That  <fec.  see  ante,  No.  CCLXVII. 

Whas  (fee.  {recite  intended  marriage,  see  last  Precedent)  And 
whas  the  sd  {I.  H.)  in  conson  of  the  sum  of  £  to  be  paid  to 

him  at  or  before  the  marre  and  as  the  marre  portion  or  fortune 
of  the  sd  {I.  W.)  And  also  in  conson  of  the  love  and  affection 
which  the  sd  (/.  H.)  bears  to  the  sd  (/.  W.)  and  for  making  a 
provision  for  the  sd  (/.  W.)  and  the  issue  of  the  sd  intended 
marre  in  case  the  same  shall  take  effect  Hath  agrd  not  only  to 
pay  such  a  sum  of  money  to  such  psns  and  at  such  times  as  is 
hnaftr  mentioned  but  also  that  if  at  any  time  during  the  term  of 
his  natural  life  he  shall  be  seised  of  any  messes  tents  Ids  or 
heredts  in  posson  he  will  by  such  good  conveyances  in  the  law 
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No.  as  counsel  shall  advise  settle  the  same  upon  the  sd  {I.  W.)  and 

CCCXXVI 
To  seitie  Money,  ^he  issue  of  the  sd  intended  marre  in  such  pts  and  proportions 

'^'^'  and  to  such  use  and  uses  as  shall  be  thought  requisite  the  better 

to  make  a  provision  for  the  sd  (/.  W.)  and  the  issue  of  the  sd 
intended  marre 

JVow  (kc.  see  ante,  No.  CCLXX.  That  if  the  sd  intended 
marre  shall  take  eft'ect  and  the  sd  (/.  W.)  shall  survive  the 
above-bounden  (/,  H.)  Then  if  the  hrs  exs  ads  or  ass  of  the  sd 
(/.  H.)  shall  within  months  next  after  his  dece  pay  to 

(trustees)  or  the  survor  of  them  or  the  exs  or  ads  of  such  survor 
the  sum  of  £  In  Trust  for  the  sd  (I.  W.)  her  exs  &c.  And 

also  if  the  sd  intended  marre  shall  take  eifect  and  the  sd  (/.  H.) 
shall  survive  the  sd  (/.  W.)  and  there  shall  be  any  child  or  chn 
of  the  sd  intended  marre  living  at  the  time  of  the  dece  of  the  sd 
(7.  H.)  Then  if  the  hrs  exs  or  ads  of  the  sd  (/.  H.)  shall  within 
mths  next  after  his  dece  pay  the  sum  of  £  to  the  sd 

(trustees)  or  the  survor  &c.  In  Trust  to  pay  and  distribute  the 
same  unto  and  amongst  all  and  evy  the  child  and  chn  of  the  sd 
intended  marre  share  and  share  alike  if  there  shall  be  more  than 
one  and  if  but  one  then  wholly  to  that  one  at  the  respive  age  or 
ages  of  21  yrs  And  in  the  mean  time  to  pay  and  apply  the  int  divds 
and  proceeds  arising  from  the  sd  sum  of  £  for  the  use  of  such 
child  or  chn  equally  if  more  than  one  and  if  but  one  then  wholly 
to  that  one  And  furr  that  if  the  sd  intended  marre  shall  take 
effect  and  the  sd  (/.  H.)  shall  at  any  time  during  his  natural  life 
become  seised  of  any  messes  tents  or  Ids  in  posson  and  shall 
settle  the  same  upon  the  sd  (/.  W.)  and  the  issue  of  the  sd  in- 
tended marre  by  such  good  conveyances  in  the  law  as  counsel 
shall  advise  in  such  pts  and  proportions  and  to  such  use  and 
uses  as  shall  be  thought  requisite  the  better  to  make  a  provision 
for  the  sd  (/.  W.)  and  the  issue  of  the  sd  intended  marre  Then 
&c.  see  ante.  No.  CCLXX. 


BONDS.  64/ 

No. 

No.  CCCXXVII.  cccxxviT. 

1  rustees. 

liond  given  by  Vendor  to  discover  whether  Trustees  of  a  Term 
are  living  or  not,  and  in  the  mean  time  to  indemnify  Pur- 
chaser. 

Know  all  &c.  see  ante,  No.  CCLXVII.  Obligation. 

Whas  {recite  indenture  hy  which  the  term  icas  conveyed  to  Recitals. 
trustees,  and  also  the  absence  of  such  trustees). 

Now  (fee.  see  ante.  No.  CCLXX.  That  if  the  above-bounden 
{vendor)  his  exs  and  ads  do  and  shall  use  his  and  their  utmost 
endeavours  to  discover  the  sd  trustees  or  whether  either  of  them 
is  still  living;  and  if  the  survivor  of  them  is  dead  then  also  to 
discover  the  psn  or  psns  who  is  or  are  the  psl  reptive  or  reptives 
of  such  survor  and  also  do  and  shall  immediately  after  ascer- 
taining the  survor  of  the  sd  trustees  and  the  death  of  such 
survor  then  provided  such  survor  died  or  eventually  has  become 
intestate  witht  any  expence  to  the  sd  {purchaser)  his  hrs  apptees 
or  ass  obtain  or  cause  or  procure  letters  of  admon  to  be  obtd  of 
the  goods  chattels  and  credits  of  the  survor  of  them  the  sd 
trustees  so  far  at  least  as  the  same  are  left  unadministered  and 
relate  to  or  concern  the  sd  term  of  yrs  in  the  freehd 

messes  so  sold  and  conveyd  or  orwise  assured  to  the  use  of  the 
sd  {purchaser)  his  hrs  apptees  or  ass  as  afd  And  also  if  the  sd 
{vendors)  or  either  of  them  or  either  of  their  hrs  &;c.  do  and  shall 
give  to  the  sd  {purchaser)  his  hrs  apptees  or  ass  notice  of  the 
psn  or  psns  in  whom  the  residue  of  the  sd  term  is  vested  and  in 
what  right  as  soon  as  the  same  can  be  ascertained  And  if  the 
sd  trustees  or  the  survor  of  them  or  the  psnl  reptive  or  reptives 
of  such  survor  do  and  shall  on  the  request  of  the  sd  {purchaser) 
his  heirs  apptees  or  ass  immly  assign  the  sd  term  of  yrs 

to  such  psn  or  psns  and  to  and  for  such  uses  intents  and  purps 
as  he  the  sd  {purchaser)  his  hrs  apptees  or  ass  shall  appoint 
And  if  in  the  mean  time  the  sd  {vendors)  or  either  of  them  do 
and  shall  indemnify  &c.  (see  ante,  No.  CCLXXXVI.  indemnity 
clause  against  eviction,  kc.)     Then  &c.  see  ante.  No.  CCLXX. 

Release  of  a  Bond,  see  post.  Release  (Discharge). 
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CANALS,  RAILWAYS,  &c. 

Obs.  In  the  construction  of  canals,  railways,  docks,  and  other 
public  works  for  which  an  Act  of  Parliament  is  required,  the  Stand- 
ing Orders  of  the  House  of  Commons  must  be  consulted,  as  a  com- 
pliance with  those  orders  is  necessary  throughout  all  the  proceedings 
relating  to  the  obtaining  of  such  private  bills.  The  Standing  Orders 
may  be  procured  at  the  office  for  the  sale  of  Parliamentary  Papers, 
Great  Turnstile,  Lincohi's  Inn  Fields. 


Local  Act  for  making  a  Canal  by  an  Incorporated  Company ^ 
see  ante,  No.  XXIV. 


Local  Act  for  making  a  Railway,  see  ante,  No.  XXVII. 


Assignment  of  a  Canal  Share,  see  ante.  No.  XXIV.  sect.  62. 


Assignment  of  a  Mortgage  of  the   Tolls  granted  to  a  Canal 
Company,  see  ante,  No.  XXIV.  sect.  41. 


No. 
cccxxvin. 

Certificate. 


No.  CCCXXVIII. 

Certificate  or  Ticket  of  a  Canal  or  Railway,  bic.  Share. 

Obs.  This  certificate  or  ticket  is  usually  made  by  Acts  of  Parlia- 
ment evidence  of  a  proprietor's  title,  see  ante.  No.  XXIV.  sect.  39. 

These  are  to  certify  That  A.  B.  is  a  proprietor  of  and  intitled 
to  one  share  No.  of  the  undertaking  of  the  Com- 

pany incorporated  by  statute  made  in  the  year  of  the 

reign  of  her  Maj.  intitled  {here  set  out  the  title  of  the  Act). 
Given  under  the  common  seal 
of  the  said  Company  at  their 
office  at  ( Clerk) 
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Canals,  &c. 

Conveyance  to  the  Company  of  Lands  purchased,  see  ante,  No.  ' 
XXIV.  sect.  17. 


Mortgage  of  Tolls  by  the  Proprietors  of  ,  see  ante, 

No.  XXIV.  sect.  41. 


No.  CCCXXIX.  No. 

CCCXXIX, 
Notice  of  Intention  to  apply  for  an  Act  of  Parliament  to  make        Notice. 

a  Canal. 

Obs.  1.  This  form  may  be  adapted  to  the  making  a  railway,  har- 
bour, bridge,  &c. 

2.  Such  notices  are  required  by  the  Standing  Orders,  sect.  15,  to 
be  published  in  three  successive  weeks  in  the  months  of  October  and 
November,  or  either  of  them,  immediately  preceding  the  session  of 
Parliament  in  which  application  for  the  bill  is  to  be  made,  in  the 
London,  Edinburgh,  or  Dublin  Gazette,  as  the  case  may  be,  and  in 
some  paper  of  the  county  in  which  the  city,  town,  or  lands  to  which 
such  bill  relates  is  situate ;  and  if  there  be  no  newspaper  published 
therein,  then  in  the  newspaper  of  an  adjoining  county;  and  if  the  bill 
does  not  relate  to  any  particular  city,  town,  or  lands,  then  in  the  Ga- 
zette only,  the  same  to  be  delivered  at  the  office  two  clear  days  pre- 
vious to  the  publication  of  the  same,  see  further  as  to  publishing 
notices,  Standing  Orders,  ub.  sup. 

3.  A  map  or  plan,  with  a  book  of  references  to  the  owners  and 
occupiers,  must  be  deposited  with  the  clerk  of  the  peace,  see  Ellis's 
Precedents  of  Proceedings  in  Parliament  on  Private  Pills. 

Notice  is  hereby  given  to  all  whom  it  may  concern  That  appli- 
cation is  intended  to  be  made  to  Parliament  in  the  ensuing  ses- 
sion for  leave  to  bring  in  a  bill  for  making  and  maintaining  a 
navigable  cut  or  canal  from  the  harbour  or  wet  dock  at  in 

the  parish  of  in  the  county  of         to  the  township  of 

in  the  parish  of  in  the  county  of  near  to  a  certain 

mill  known  or  commonly  called  by  the  name  of  and  to  joni 
and  communicate  with  a  canal  belonging  to  the  company  of 
proprietors  of  the  navigation  from  to  And  for 
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No. 
CCCXXIX. 

Notice, 


forming  and  maintaining  reservoirs  for  the  better  supplying  the 
same  with  water  together  with  locks  docks  basins  feeders  and 
aqueducts  for  the  purposes  aforesaid  And  also  for  the  erecting 
steam  engines  and  other  machines  for  raising  water  And  for 
making  all  necessary  quays  wharfs  warehouses  staiths  and  land- 
ing places  adjoining  thereto  at  or  upon  the  grounds  situate  at 
And  also  for  diverting  or  altering  the  present  course  of 
the  river  in  near  or  through  the  several  parishes  of 

in  the  said  county  for  a  space  not  exceeding  so  as  to  con- 

nect the  said  canal  wath  the  said  river  by  means  of  a  lock  or 
short  cut  at  the  east  side  of  in  the  said  parish  of 

which  said  canal  is  intended  to  be  made  in  or  pass  through 
the  several  parishes  townships  vils  hamlets  or  places  of 
in  the  said  county  And  also  for  making  convenient  roads 

ways  avenues  arid  approaches  to  the  said  harbour  from  the 
green  on  the  north  side  of  the  town  of  in  the  said  county 

and  from  or  near  the  Crown  public  house  on  the  south  side  of 
the  church  of  to  join  the  high  road  leading  from  E.  to 

L.  in  the  county  of  and  also  from  the  foot  of  the  hill  near 

the  parish  of  in  the  county  of  to  join  the  lane  R. 

leadino-  to  tlie  bridoe  over  the  river  S,  and  alono;  the  banks  of 
the  same  to  where  it  joins  the  river  M. 

Dated  this  day  of  By  order 

A.  B.  (solicitor). 


No. 

cccxxx. 

Notice  to  Owner. 


No.  CCCXXX. 

Notice  to  Owner  or  Occupier  of  Lands  wanted  for  the  Com- 
pletion of  a  Canal,  Railway,  Harbour,  6fc. 

Obs.  A  notice  in  the  following  form  is  required  by  the  Standing 
Orders  of  the  House  to  be  given  on  or  before  the  31st  Dec,  imme- 
diately preceding  the  application  of  a  bill  by  which  any  lands  or 
houses  are  intended  to  be  taken,  see  Standing  Orders,  sect.  17. 

Sir, 

We  beg  to  inform  you  that  application  is  intended  to  be  made 

to  Parliament  in  the  ensuing  session  for  an  Act  (here  insert  the 

title  of  the  Act)  and  that  the  property  mentioned  in  the  annexed 

schedule,  or  some  part  thereof,  in  which  we  understand  you  are 
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interested  as  therein  stated,  will  be  required  for  the  purposes  of  No.  CCCXXX. 
the  said  undertaking,  according  to  the  line  thereof  as  at  present  icner. 

laid  out,  or  may  be  required  to  be  taken  under  the  usual  powers 
of  deviation  to  the  extent  of  yards  on  either  side  of  the 

said  line  which  will  be  applied  for  in  the  said  Act,  and  will  be 
passed  through  in  the  manner  mentioned  in  such  schedule. 

We  also  beg  to  inform  you  that  a  plan  and  section  of  the 
undertaking,  with  a  book  of  references  thereto,  has  been  or  will 
be  deposited  with  the  several  clerks  of  the  peace  of  the  counties 
of  {specify  the  counties  in  wJiich  the  property  is  situate)  on  or 
before  the  30th  of  November,  and  that  copies  of  so  much  of  the 
said  plan  and  section  as  relates  to  the  parish  in  which  your 
property  is  situate,  with  a  book  of  reference  thereto,  have  been 
or  will  be  deposited  for  public  inspection  with  the  clerk  of  the 
said  parish  (schoolmaster  of  the  parish,  town  clerk  of  the  royal 
burgh,  or  the  postmaster  of  the  post  town  in  or  near  such  parish 
as  the  case  may  be)  on  or  before  the  31st  day  of  December 
instant,  on  which  plans  your  property  is  designated  by  the 
numbers  set  forth  in  the  annexed  schedule. 

As  we  are  required  to  report  to  Parliament  whether  you 
assent  to  or  dissent  from  the  proposed  undertaking,  or  whether 
you  are  neuter  in  respect  thereto,  you  will  obhge  us  by  writing 
your  answer  of  assent,  dissent,  or  neutrality  in  the  form  left 
herewith,  and  returning  the  same  to  us  with  your  signature  on 
or  before  the  day  of  next ;  and  if  there  should  be 

any  error  or  misdescription  in  the  annexed  schedule,  we  shall 
feel  obliged  by  your  informing  us  thereof  at  your  earliest  con- 
venience, that  we  may  correct  the  same  without  delay. 

We  are.  Sir, 

Your  most  obedient  Servants. 


No.  CCCXXXI.  No. 

CCCXXXI. 
Petition  to  Parliament  for  a  Railway  Act.  Petition. 

Obs.  Columns  for  sigaatm-es  of  the  petitioners,  not  being  members 
of  Parliament,  to  be  engrossed  on  parchment  in  words  at  length,  and 
to  be  annexed  when  presented  to  an  estimate  signed  by  an  engineer 
of  the  expences,  an  account  of  tiie  money  subscribed,  with  the  names 
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No.  of  the  subscribers ;  also  a  list  of  the  owners  and  occupiers  of  lands  to 

PetUion    '     ^^  used  for  the  undertaking,  specifying  the  parties  assenting  and  dis-  i 
senting,  with  a  duplicate  of  the  map  or  plan  deposited  with  the  clerk 
of  the  peace,  see  Ellis's  Precedents  of  Proceedings  in  Parliament 
on  Private  Bills ;  Bi^amwelVs  Manner  of  Proceeding  on  Private 
Bills  in  the  Souse  of  Commons. 

To  the  Honourable  the  Commons  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  in  Parliament  assembled 

The  humble  petition  of  the  several  persons  whose 
names  are  hereunto  subscribed  being  owners  of 
estates  in  the  county  of  or  merchants  and 

traders  residing  in  the  city  of  L.         and  the  city 
ofB. 
Sheweth 

That  the  making  a  railway  with  proper  works  and 
conveniences  adjoining  thereto  or  connected  therewith  for  the 
passage  of  waggons  and  other  carriages  from  or  near  the  town 
of  L.  in  the  county  of  M.  in  or  through  the  sevl  parishes  of 
to  the  township  of  S.  together  with  two  branches  commencing 
at  or  near  to  certain  closes  or  lands  called  R.  in  the  township 
of  W.  in  the  parish  of  P.  will  be  of  great  advantage  to  the  inha- 
bitants of  the  said  county  town  and  neighbourhood  by  opening 
a  cheap  and  expeditious  mode  of  communication  between  the 
two  leading  towns  of  and  of  That  one  branch  extending 
itself  northwardly  into  or  near  to  a  certain  close  or  field  in  the 
township  of  G.  opposite  or  near  to  B.  potteries  will  communicate 
by  means  of  a  tramroad  with  the  harbour  or  wet  dock  of  P.  and  5 
the  other  branch  extending  itself  to  the  east  of  the  church  of  ■ 
N.  as  far  as  the  mill  at  O.  will  communicate  with  the  canal  of 
L.  And  also  that  this  latter  branch  will  open  a  short  and  easy 
communication  from  the  town  of  F.  to  the  sea  and  afford  a 
cheap  and  ready  conveyance  of  agricultural  produce  and  other 
commodities  from  thence  and  facilitate  the  supply  of  goods  wares 
and  merchandize  from  different  quarters  of  the  world  And  also 
that  your  petitioners  and  all  other  owners  of  estates  merchants 
manufacturers  tradesmen  and  residents  near  to  the  said  intended 
railway  are  desirous  of  having  the  benefit  of  such  communication 
and  of  forming  themselves  into  a  company  for  the  purpose  of 
carrying  the  undertaking  into  execution  but  they  cannot  effect 
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the  purposes  aforesaid  without  the  authority  of  ParHament  And 
further  that  for  the  completing  the  said  railway  it  will  be  expe- 
dient to  make  a  tunnel  through  the  town  of  L.  and  divert  the 
jourse  of  the  river  O.  and  to  make  a  viaduct  over  the  and 

for  effectuating  the  several  purposes  aforesaid  it  will  be  necessary 
to  purchase  many  lands  and  houses  and  to  obtain  power  for  so 
doing 

Your  petitioners  therefore  humbly  pray  that  leave  may  be 
given  to  bring  in  a  bill  or  bills  for  forming  or  making 
the  said  railway  and  branches  thereof  and  the  said 
tramroad  and  tunnel  and  for  effectuating  the  several 
other  purposes  above  mentioned  by  such  ways  and 
means  and  under  such  rules  and  regulations  provisoes 
and  restrictions  as  this  Honourable  House  shall  judge 
proper  and  expedient 

{petitioners'  names.) 


No. 
CCCXXXI. 


No.  CCCXXXII.  ^^^No.^„_ 

Appointment  of  a  Proxy  to  vote  at  a  Court  of  Proprietors.        Proiy  to  Vote 
Obs.  It  is  a  usual  provision  in  Canal  and  other  Acts  that  a  pro- 
prietor, or  in  case  of  infancy  and  lunacy,  the  guardian  or  committee 
of  a  proprietor,  may  appoint  a  proxy  to  vote  at  any  meetings,  see  ante, 
No.  XXIV.  sect.  44. 

I  A.  B.  proprietor  (or  "  guardian,"  or  "■  committee  of  A.  B. 
of  &c.  proprietor")  of  shares  in  navigation  {or  "  railway, 
dock  &;c."  as  the  case  may  be)  do  hereby  nominate  constitute  and 
appoint  C.  D.  of  &c.  in  my  name  and  in  my  absence  to  vote  and 
give  my  assent  or  dissent  to  any  business  or  thing  relating 
thereto  which  shall  be  proposed  at  any  general  or  special  meet- 
ing of  the  proprietors  of  company  or  any  adjournment 
thereof  at  all  times  hereafter  until  I  shall  revoke  this  appoint- 
ment by  notice  in  writing  to  the  clerk  of  the  said  company  In 
witness  whereof  I  have  hereunto  set  my  hand  this       day  of 

A.  B. 
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Certificates  of  Acknowledgment  of  Deeds  hy  Married  Women, 
see  post,  Fines  and  Recoveries. 


Certificates  to  he  taken  out  hy  Attornies. 

Ohs.  As  to  the  stamp  duties  on  such  certificates,  and  the  regula- 
tions respecting  the  taking  out  such  certificates,  see  Dig.  p.  ii.  tit. 
Attornies. 


Certificates  to  exempt  Sales  hy  Auction  from  the  Duty, 
see  ante,  Auctions. 


Certificates  in  Bankruptcy,  see  ante.  Bankruptcy. 


Certificates  as  to  Bills  of  Exchange,  see  Bills  (Exchange). 
Certificates  as  to  Canal  Shares,  see  ante,  Canals  &;c. 


Certificates  as  to  the  delivery  of  Goods  ^"c, 
see  post.  Notes  and  Orders. 


No.  No.  CCCXXXIII. 

CCCXXXIII. 

Benefice  ^  Certificate  to  the  Ordinary,  of  the  Condition  of  the 

Dwelling  House  helonging  to  a  Benefice. 

Ohs.  By  the  17  G.  3,  c.  53,  s.  5,  the  ordinary  and  patron  are  re- 
quired, before  they  give  their  consent  to  the  repairing  or  rebuilding  a 
parsonage  house,  to  cause  an  inquiry  to  be  made  and  certified  of  the 
state  of  the  building. 

We  the  Rev.  A.  B.  of  in  the  co  of  clerk  and  C.  D.  of 
&c.  clerk  being  two  clergymen  within  the  diocese  of  the  bishop 
of         do  hby  certify  to  the  sd  bishop  pursuant  to  the  directions 
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and  instructions  sent  by  him  to  us  that  we  have  made  inquiry  No. 

into  the  state  and  condition  of  the  buildings  on  the  glebe  be-        Bewfice.    ' 
longing  to  the  rectory  (vicarage  &c.)  within  the  sd  diocese  at 
the  time  the  Rev.  clerk  the  present  incumbent  thof  entered 

upon  the  sd  living  which  was  in  or  about  the  year  of  our  Lord 
and  do  find  that  the  same  hath  been  kept  in  due  and  ordi- 
nary repair  (or  "  that  the  same  by  wilful  neglect  hath  been 
suffered  to  go  into  decay")  and  we  have  also  inquired  into  the 
money  reed  by  the  sd  for  dilapidations  from  the  reptive  of 

the  former  incumbent  and  do  find  that  he  hath  expended  the 
whole  thof  in  the  necessy  repair  of  the  buildings  (or  "  that  the 
same  hath  not  been  expended  in  repairs"  &c.  as  the  case  may  he) 
upon  the  glebe  belonging  to  the  sd  living 

Given  under  our  hand  this         day  of  A.  B. 

CD. 


Certificate  of  Marriage. 

Ohs.  By  the  55  G.  3,  c.  184,  Sched.  p.  i.  a  marriage  certificate, 
except  of  any  common  seaman,  mariner  or  soldier,  requires  a  stamp 
duty  of  55. 


Deed. 


No.  CCCXXXIV.  No. 

CCCXXXIV. 
A  Certificate  hy  the  Mayor  of  a  Corporation  of  the  due  Execution  of  a 

Execution  of  a  Deed. 

City  of    ^       I  A.  B.  mayor  of  the  city  of  afd  do  hby 

S  certify  whom  it  may  concern  That  C.  D.  of 
in  the  co  of  did  on  the  day  of  the  date  hereof  sign  and  seal 
and  as  his  voluntary  act  and  deed  deliver  unto  E.  F.  of  &c.  afd 
one  deed  indented  bearing  even  date  with  these  prests  made  or 
expssd  to  be  made  betn  the  sd  C.  D.  of  the  one  pt  and  the  sd 
E.  F.  of  the  or.  pt  and  that  he  did  exte  the  same  in  my  presence 
and  in  the  presence  of  the  witnesses  whose  names  are  indorsed 
on  the  back  of  the  sd  indre  and  which  sd  indre  is  annexed  to 
this  present  certificate  In  testimony  of  the  tnith  hereof  I  the 
sd  A.  B.  have  hereunto  put  my  hand  and  affixed  the  seal  of  the 
sd  city  and  corporation  this         day  of  &c.  A.  B.  Mayor 
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ccc^x'ixv.  No.  CCCXXXV. 


Certificate  of  a  Canal  or  Railway  Share,  see  ante, 
Canals,  Railways,  &c. 


A  Certificate  of  a  Mortgage  being  paid  off. 

Ohs.  A  certificate  of  this  kind,  which  is  required  by  the  Registry- 
Acts,  must  be  on  unstamped  parchment,  and  signed  (not  sealed)  by 
the  mortgagor  and  mortgagee  in  the  presence  of  two  witnesses,  who 
must  prove  upon  oath,  before  the  registrar  or  his  deputy,  the  signing 
of  the  same.  And  if  the  witnesses  are  not  present  at  the  payment  of 
the  money,  the  mortgagor  and  mortgagee  must  acknowledge  it  to  be 
satisfied.  The  certificate  is  then  to  be  filed  by  the  registrar,  to  remain 
on  record.  In  the  Act  relating  to  Middlesex,  the  certificate  is  con- 
fined to  mortgages  only,  and  does  not  extend,  as  in  the  other  acts,  to 
judgments  and  recognizances,  see  further.  Dig.  p.  i.  iii.  tit.  Inrol- 

MENT. 

To  the  Registrar  of  Riding  in  the  County  of  York  or  his 

lawful  Deputy. 
We  the  sd  I.  H,  of  &:c.  and  D.  W.  of  &c.  resply  mortgagor 
and  mortgagee  in  a  certain  indre  of  mortgage  bearing  date  the 
day  of  and  made  between  the  sd  I.  H.  of  the  one  pt 

and  the  sd  D.  W.  of  the  or.  pt  (a  memorial  whereof  was  regis- 
gistered  in  the  sd  office  the  day  of  near  12  at  noon  in 

book  marked  or  called  page  and  number        )  Do  hby 

certify  to  the  sd  Registrar  or  his  Deputy  that  all  monies  due 
owing  and  secured  in  the  sd  indre  are  fully  pd  and  satisfied  in 
discharge  thof  And  we  do  hby  request  that  an  entry  may  be 
made  of  such  payment  and  satisfaction  in  the  margin  of  the  sd 
register-book  opposite  to  the  entiy  of  the  sd  memorial  as  the 
Act  of  Parlt  in  that  case  directs  As  witness  our  hand  this 
day  of 

I.  H. 
D.  W. 
Witnesses  to  the 

signing  hereof  G.  L. 

H.  B. 
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No.  CCCXXXVI. 

Certificate  of  the  Residence  of  an  Incumbent. 

Obs.  A  certificate  of  this  kind  is  required,  by  the  17  G.  3,  c.  53, 
to  be  given  by  an  incumbent,  in  order  to  intitle  him  to  raise  money 
upon  mortgage  under  that  Act. 

We  A.  B.  rector  {or  "  vicar")  of  the  parish  of  in  the  dio- 
cese of  clerk  and  C.  D.  Sec.  clerk  do  hby  certify  that  E.  T. 
incumbent  of  the  parish  church  afd  hath  resided  upon  his  living 
or  benefice  within  that  parish  for  the  space  of  twenty  weeks 
between  the         day  of        and  the         day  of        last 

Given  under  our  hands  the         day  of  A.  B. 

C.D. 


No. 
CCCXXXVT. 

Residence  of 
Incumbent. 


No.  CCCXXXVII. 

Certificate  of  an  Articled  Clerk  having  regularly 
served  his  Clerkship. 

I  do  hby  certify  that  A.  B.  son  of  &:c.  on  the  day  of 

in  the  yr  of  our  Lord  18  did  become  articled  to  me  by  indre 
of  that  date  as  my  elk  with  me  to  dwell  and  me  to  serve  for  the 
space  of  five  yrs  to  continue  from  the  date  and  exon  of  the  sd 
articles  And  I  do  also  certify  that  the  sd  A.  B.  in  pursuance 
of  the  sd  articles  during  all  the  sd  term  of  five  yrs  hath  dili- 
gently and  faithfully  served  me  in  that  capacity  And  I  do  re- 
commend him  as  a  person  to  be  admitted  an  atty  of  her  Maj  Ct 
of  Q.  B.  according  to  the  intent  and  meaning  of  the  statute 
made  in  the  22nd  yr  of  the  reign  of  his  Maj  G.  VH.  intitled  "  An 
Act  for  the  better  Regulation  of  Attornies  and  Solicitors"  {or 
according  to  the  late  Act  6^7  Vict.  c.  73,  see  Dig.  p.  iii,  tit. 
Solicitors)     Witness  my  hand  this  day  of  in  the 

yr  of  I.  H. 

Witness  C.  D. 


No. 
CCCXXXVII. 

Service  of 
Clerkship. 
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No.  No.  CCCXXXVIII. 

CCCXXXVIII 

Title  to  Orders.       A  Certificate  of  t lie  Nomination  of  a  Curate  as  a  Title  for 

Orders. 

Obs.  By  the  SSrd  canon,  it  is  ordained,  that  no  person  shall  be 
admitted  into  sacred  orders,  except  he  shall  exhibit  to  the  bishop  a 
presentation  of  himself  to  some  ecclesiastical  preferment  then  void  in 
the  diocese,  or  a  certificate  that  he  is  provided  with  some  church 
Avithin  the  diocese  where  he  may  attend  the  cure  of  souls.  If  a  bishop 
ordains  any  person  without  any  of  these  titles,  he  must  maintain  him 
until  he  shall  prefer  him  to  some  ecclesiastical  living,  under  the  penalty 
of  being  suspended  from  giving  orders  for  the  space  of  one  year,  Gibs. 
Cod.  161. 

To  the  Right  Rev.  Father  in  God  Lord  Bishop  of 

These  are  to  certify  to  your  Lordship  that  I  (rector)  rector 
(or  "  vicar")  of  in  the  co  of  do  hby  nominate  and  appoint 
A.  B.  to  perform  the  office  of  a  curate  in  my  church  of  afd 

and  do  promise  to  allow  him  the  yearly  sum  of  £  for  his 

maintenance  in  the  same  and  to  continue  him  to  officiate  as 
curate  in  my  sd  church  until  he  shall  be  provided  with  some 
other  certain  place  where  he  may  exercise  his  ministerial  func- 
tions unless  on  account  of  any  fault  by  him  committed  he  shall 
be  Ifully  removed  from  performing  the  office  of  a  curate  in  my 
sd  church  by  your  Lordship  or  your  successor  And  I  hby  so- 
lemnly declare  that  I  do  not  fraudulently  give  this  certificate  to 
intitle  the  sd  A.  B.  to  receive  holy  orders  but  with  a  real  inten- 
tion to  employ  him  in  my  sd  church  according  to  what  is  before 
expssd     As  witness  my  hand  this         day  of 


CHARGES. 
No.  No.  CCCXXXIX. 

CCCXXXIX. 

On  Land.        Charge  of  a  Bond-debt  on  Land,  hy  Indorsement  on  the  Bond. 

Obs.  The  ad  valorem  stamp  being  impressed  on  the  bond  accom- 
panying the  deposit  of  deeds,  the  common  deed  stamp  only  will  be 
necessary  upon  this  instrument,  see  Bonds  and  Mortgages. 

Know  all  Men  hy  these   Prests  That  I  the  wthin-named 
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(obligor)  having  deposited  the  title  deeds  of  or  relating  to  my 
freehd  and  leasehd  estates  situate  &c.  for  bettor  securing  the 
paymt  of  the  witliin  mentd  sum  of  €  Do  hby  charge  and 

make  chargeable  all  and  every  my  sd  freehd  and  leasehd  estates 
with  the  payment  of  the  sd  sum  of  £  and  int  at  the  time  and 
in  the  manner  within  mentd  And  do  also  promise  and  agree  for 
myself  my  hrs  exs  and  ads  that  I  and  they  shall  and  will  at  the 
request  of  the  within-named  (obligee)  his  exs  &:c.  make  do  and 
exte  at  my  or  their  expense  all  such  furr  acts  and  assurances  in 
the  law  as  shall  be  requisite  for  the  more  effectually  charging 
the  sd  preses  with  the  paymt  thof  as  shall  be  reasonably  ad- 
vised or  devised  by  the  sd  (obligee)  or  his  counsel  in  the  law 
In  witness  &c. 


Annuity,  Sfc.  by  way  of  further  Charge,  see  2^ost, 
Further  Charge. 


CHARTER  PARTIES, 
See  post,  Shipping. 


CLAUSES  IN  DEEDS, 

See  jwst,  Index  to  Precedents. 


COMMON  FORMS, 
See  post,  Index  to  Precedents. 
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COMPOSITION, 


Composition. 


COMPOSITION. 


1.  Modes  of  Arrangement  between  a 

Debtor  and  his  Creditors. 
Deed  of  Inspection. 
Deed  of  Composition. 
Letter  of  Licence. 
Assignment  of  Debtor's  Es- 
tate. 

2.  Assignment  for  a  Composition  by 

Deed  or  Parol. 

3.  Assent  of  the  Creditor  expressed  or 

implied. 


4.  Terms  of  the  Contract  to  be  strictly 

complied  with  by  Debtor. 

5.  When  Securities  can  be  retained. 

6.  Composition  Contractsmustbefair, 

7.  Covenant  not  to  sue. 

8.  Release. 

9.  Assignment  of  a  Fer son's  Property 

in  Trust,  when  valid. 

10,  No  preference  in  Payments  under 

a  Trust  Deed. 

11.  Stamp  on  a  Composition  Deed, 


Modes  of  ar- 
rangement be- 
tween a  debtor 
and  his  credi- 
tors. 

Deed  of  in- 
spection. 


Deed  of  com- 
position. 


Letter  of 
Jicence. 


Assignment  of 
debtor's  estate. 


Assignment  for 
a  composition 
by  deed  or 
parol. 


Sect.  1.  Creditors  may  enter  into  any  arrangements  with  a  debtor 
■which  may  best  suit  the  convenience  of  the  parties ;  and  the  courts 
will  construe  all  composition  contracts  so  as  to  give  full  effect  to  them. 
The  mode  of  effecting  such  an  arrangement  must  depend  upon  the 
circumstances  of  the  case.  When  a  debtor  wishes  only  for  time,  a 
simple  agreement  to  that  effect  may  be  sufficient ;  but  the  more  usual 
mode  in  this  case  is  to  execute  a  deed  called  a  Deed  of  Inspection, 
by  which  a  debtor  is  enabled  to  carry  on  his  business  for  the  benefit 
of  the  creditors  under  the  inspection  of  trustees.  Another  mode  of 
effecting  an  arrangement  is  by  the  creditors  agreeing  to  accept  a 
composition,  or  a  part  of  their  respective  debts,  in  satisfaction  of  the 
whole ;  and  the  instrument  by  which  this  is  effected  is  called  a  Deed 
of  Composition ;  frequently  a  memorandum  of  an  agreement  to  accept 
a  composition  is  drawn  up  at  the  meeting  of  the  creditors,  as  a  pre- 
liminary to  a  more  formal  deed.  In  both  these  deeds,  it  is  usual  to 
insert  a  covenant,  called  a  Letter  of  Licence,  whereby  the  creditors 
agree  to  give  the  debtor,  for  a  certain  time,  liberty  to  pursue  his 
affairs  without  the  danger  of  being  arrested  or  sued.  Sometimes  this 
covenant  is  given  by  a  separate  instrument.  The  last  and  most  fre- 
quent mode  of  effecting  such  an  arrangement,  is  by  the  debtor  convey- 
ing or  assigning  his  estate  to  trustees,  for  the  benefit  of  the  creditors, 
which  may  be  done  by  one  or  by  separate  instruments,  according  to  the 
nature  of  the  transaction.  Sometimes  debtors  who  are  not  traders 
voluntarily  adopt  this  mode  of  paying  their  debts,  in  which  case  the 
creditors  are  usually  not  parties. 

2.  Every  agreement  between  a  debtor  and  his  creditors  ought  to  be 
by  deed ;  and  if  the  instrument  is  to  operate  as  a  release  or  discharge 
at  law  of  a  specialty  debt,  it  cannot  be  otherwise,  Jjome  v.  Uginton, 
7  Price,  604  j  6  Petersd.  Abridg.  2.    At  law,  an  agreement  not  under 
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seal  to  accept  a  less  sum  in  satisfaction  of  a  greater  one  than  is  due,  is  Composition. 
not  binding,  Co.  Litt.  212,  b. ;  PenneVs  Case,  5  Co.  117 ;  although 
followed  by  acceptance  of  payments,  Heathcote  v.  Croohskanks,  2 
T.  R. ;  Fitch  V.  Siitton,  5  E.  230 ;  unless  there  be  some  new  and  suf- 
ficient consideration,  Steinman  v.  Magnus,  11  E.  390;  but  an  agree- 
ment not  under  seal  is  not  of  itself  evidence  of  the  consideration,  7 
T.  R.  350,  n.     See  Agreements,  Pref.  sect.  7. 

3.  The  assent  of  a  creditor  to  a  composition  contract  is  necessary  to  Assent  of  the 
make  it  binding  on  him;  but  this  assent  may  be  either  expressed  or  pressed  or  " 
implied,  Butler  v.  Mhodes,  1  Esp.  236;  and  a  verbal  promise  to  ac-  implied, 
cept  a  composition  and  execute  the  deed  will  prevent  the  creditor 

from  suing  for  the  original  cause  of  action,  Bradley  v.  Gregory,  2 
Campb.  383.  So  in  equity,  creditors  are  in  general  as  much  bound 
by  acting  under  a  deed  of  composition  as  if  they  had  signed  the 
deed,  Ex  pai'te  Sadler,  15  Ves.  52 ;  but  a  creditor  is  not  bound  by 
a  composition  deed  to  which  he  is  a  party,  if  he  have  been  induced 
to  sign  it  by  any  misrepresentation  made  to  him.  Cooling  v.  Noyes, 
6  T.  R.  263. 

4.  If  the  terms  of  the  composition  are  not  strictly  complied  with  by  Terms  of  the 
the  debtor,  the  creditor  is  released  from  his  obligation,  Cranley  v.  st°rictlv  com-^ 
Hillary,  2  M.  &  S.  120 ;  and  a  court  of  equity  will  not  relieve  the  plied  with  by 
debtor,  if  he  do  not  strictly  perform  the  agreement,  1  Eq.  Ab.  28 ; 

Bose  V.  Rose,  Ambl.  332 ;  3fackenzie  v.  Mackenzie,  16  Ves.  372.  So 
where  the  creditors  had  agreed  to  take  a  composition,  and  after  the 
first  payment  the  debtor  became  a  bankrupt,  it  was  held  that  the 
creditors  were  intitled  to  prove  under  the  commission  for  the  residue, 
Ex  parte  Bennet,  2  Atk.  528 ;  Ex  2^arte  Vere  re  Palmer,  1  Rose, 
281 ;  Ex  parte  Peel,  ib.  434. 

5.  If  the  composition  deed  contain  no  stipulation  respecting  securi-  When  securi- 
ties, a  creditor  may  retain  them,  provided  he  deduct  the  sum  to  be  retained, 
recovered  upon  the  security,  and  take  a  composition  for  no  more  than 

what  remains  due,  Thomas  v.  Cour'tenay,  1  B.  &  A.  1.  But  where 
a  creditor  having  received  the  full  amount  of  his  composition,  and 
given  the  debtor  his  release,  recovered  sums  on  bills  formerly  given 
as  a  security,  such  sums  have  been  considered  as  money  received  to 
the  debtor's  use,  Stock  v.  3Iawson,  1  B.  &  P.  286.  So  where  a 
creditor,  after  having  executed  a  deed  of  composition,  refused  to  set 
the  amount  of  his  debt  to  his  name,  upon  the  ground  of  his  having  a 
security,  he  Avas  held  to  have  bound  himself  to  the  extent  of  his  then 
existing  debt,  and  that  he  could  not  recover  upon  the  security,  Harrhy 
V.  Wall,  1  B.  &  A.  103;  S.  C.  2  Stark.  195;  Holmer  v.  Viner,  1 
Esp.  131. 
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Composilion. 

Composition 
contracts  must 
be  fair. 


Covenant  not 
to  sue. 


Release. 


As'^ignnient  of 
a  person's  pro- 
pel ty  in  trust, 
when  valid. 


6.  A  fail'  and  equal  composition  contract,  without  fraud  or  con- 
trivance, will  be  established  both  at  laAv  and  in  equity ;  but  any  secret 
agreement  between  a  debtor  and  a  creditor,  to  secure  to  the  latter 
payment  of  a  sum  beyond  that  secured  to  the  others,  is  not  only  void- 
able but  absolutely  void  at  law,  Cockshott  v.  Bennett,  2  T.  R.  763 ; 
Jackson  v.  Lomas,  4  T.  R.  166;  Feise  v.  Randall,  1  Esp.  224;  and 
courts  of  equity  will  not  enforce  any  agreement  securing  to  some 
creditors  who  had  executed  a  deed  of  composition  a  greater  advantage 
than  the  other  creditors  would  have  under  tlie  deed,  and  without  their 
knowledge,  CJiild  v.  Danhridge,  2  Vern.  72 ;  Middleton  v.  Onslow, 
1  P.  Wms.  708;  3fawson  v.  Stock,  6  Ves.  300;  Cecil  v.  Plaistow, 
1  Anst.  202 ;  Fancett  v.  Gee,  3  Anst.  910 ;  and  a  debtor  may  recover 
back  money  which  he  has  been  compelled  to  pay  in  consequence  of 
any  private  bargain  with  a  creditor.  Smith  v.  Cuff,  6  M.  &  S.  160; 
yet  any  advantage  which  a  creditor  may  obtain,  not  in  fraud  of  the 
other  creditors,  has  been  held  to  be  good,  Feize  v.  Randall,  6  T.  R. 
146;  and  a  preference  may  be  rendered  valid  in  equity  by  the  agree- 
ment being  notified  to  the  other  creditors  and  sureties,  Jackman  v. 
3Iitchell,  13  Ves.  586.  By  the  6  G.  4,  c.  16,  s.  133,  it  is  provided, 
that  where,  at  two  successive  meetings  of  creditors,  after  due  notice 
given,  nine-tenths  in  number  and  value  of  those  present  agree  to 
accept  a  composition,  the  Lord  Chancellor  may  supersede  the  com- 
mission. 

7.  A  covenant  not  to  sue  the  debtor  at  all  is  a  release,  and  the 
covenant  may  be  pleaded  in  bar  of  an  action ;  but  a  covenant  not  to 
sue  within  a  given  time  is  not  a  release,  but  a  covenant,  and  remedy 
may  be  had  on  the  covenant,  Carivil  v.  Edwards,  1  Show,  330 ; 
Lacy  V.  Kinaston,  1  Ld.  Raym.  690 ;  S.  C.  Holt's  Rep.  178 ;  S.  C. 
1  Salk.  575 ;  Dean  v.  Newliall,  8  T.  R.  168.  A  condition  not  to  sue 
a  debtor  within  a  named  time  under  a  penalty  does  not  extend  to  the 
executors,  unless  they  are  named  in  the  deed,  1  Show.  331. 

8.  A  release  of  partnership  debts  executed  by  one  partner  con- 
cludes the  firm,  contrary  to  the  general  rule,  that  one  partner  cannot 
bind  another  by  deed,  Aston  v.  Booth,  4  B.  Moore,  192.  If  a  release 
is  to  be  given  to  only  one  out  of  two  or  more  joint  debtors,  it  must 
be  expressly  so  stated,  otherv.'ise  it  will  operate  as  a  discharge  to  both, 
Solly  V.  Forbes,  2  Bing.  &  Brod.  38.  As  to  releases,  see  further 
Release. 

9.  An  assignment  by  a  person  not  a  trader,  or  not  subject  to  the 
bankrupt  laws,  of  all  his  property  for  the  benefit  of  creditors,  is 
valid,  although  a  preference  be  given  to  some  creditors  above  others, 
JSstrvick  V.  Caillaud,  5  T.  R.  424;  and  it  be  made  to  defeat  a  creditor 
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of  his  execution,  Pichstoch  v.  Lyster,  3  M.  &  S.  371.  Before  the  Compoiiiion. 
6  G.  4,  c.  16,  an  assignment  by  a  trader  of  all  his  estate  and  effects 
•was  held  to  be  an  act  of  l)ankruptc)',  and  also  fraudulent  and  void, 
unless  it  M'as  done  Avith  the  concurrence  of  all  the  creditors,  Rush  v. 
Coofer,  Cowp.  29;  Xaw  v.  <Si/a/mfr,2B1.996;  Echhardt^.  Wilson, 
8  T.  R.  140 ;  but,  by  s.  4  of  that  statute,  such  an  assignment  executed 
by  all  the  trustees,  within  fifteen  days  after  its  execution  by  the  trader, 
provided  it  be  duly  advertised  and  a  commission  do  not  issue  within 
six  calendar  months  after  its  execution  by  the  trader,  shall  not  be 
deemed  an  act  of  bankruptcy.  But  where  the  assignment  is  con- 
ditional, and  the  condition  is  not  performed  by  the  debtor,  the  credi- 
tors may  avoid  the  deed,  Wiglesnortk  v.  White,  1  Stark.  218.  If 
creditors  are  to  execute  a  deed  of  assignment  by  a  stated  time,  or  the 
deed  to  be  void  if  it  be  not  executed  within  the  time,  it  will  be  void 
at  law  ;  but  it  is  good  in  equity,  if  it  be  afterwards  executed  by  all  the 
creditors,  although  not  until  subsequently  to  the  death  of  the  debtor, 
Spottisivoode  v.  Stochdale,  Cooper,  105. 

10.  Under  a  provision  in  a  trust  deed  for  the  payment  of  debts  of  No  preference 
various  descriptions,  no  preference  is  implied ;  which,  if  intended,  of  debis  under 
must  be  clearly  shown,  otherwise  the  Court  favours  equal  payments,  a  trust  deed. 
Wadeson  v.  Richardson,  1  V.  &  B.  103;  but  a  trust  deed  for  the 
payment  of  debts  extends  only  to  debts  contracted  at  the  time.  Pure- 

foy  V.  Purefoy,  1  Vern.  28.     As  to  trusts,  see  further.  Conveyance 
IN  Trust  for  Creditors,  and  Trust  Deed. 

11.  A  composition  deed,  or  other  instrument  of  composition  betAveen  Stamp  on  a 

composition 

a  debtor  and  his  creditors,  requires  a  stamp  of  1/.  I05.,  and  the  further  jged. 
progressive  duty  of  1/.  5*-.  for  every  entire  number  of  1080  words  over 
and  above  the  first  1080 ;  but  although  signed  by  each  creditor  sepa- 
rately, yet  being  one  whole  transaction,  requires  but  one  stamp? 
Dou'cn  V.  Ashley,  1  N.  R.  278. 


No.  CCCXL.  No.  CCCXL. 

Deed  of 

Articles  of  Agreement  between  a  Debtor  and  Ids   Creditors,      Inspection. 

where  Inspectors  are  appointed  to  superintend  the  Insolvent's 

Affairs. 

Obs.  As  to  the  nature  of  this  deed,  see  supra,  Pref  sect.  1 ;  and 
as  to  the  stamp,  see  Pref.  sect.  11. 

Articles  &c.  see  ante,  No.  XLVT.  Betn  (debtor)  of  &c.  of  the 
first  pt  {inspectors)  of  &c.  being  respive  crs  of  the  sd  (D.)  of  the 
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No.  CCCXL. 

Deed  of 

Itispection. 

Recital  of 
debts. 


Meeting  of 
creditors. 


Agreement  for 
an  appointment 
of  inspectors. 


Testatum. 


Letter  of 
licence. 


Covenant  not  to 
arrest  debtor. 


second  pt  and  {creditors)  the  sevl  or.  persons  whose  names  and 
seals  are  hereunto  subscribed  and  affixed  being  also  respive  crs 
agts  or  atties  of  crs  of  the  sd  (Z).)  of  the  third  pt  Whas  the  sd 
(_D.)  stands  justly  indebted  to  the  sevl  psns  pties  hereto  of  the 
second  and  third  pts  or  their  respive  ptners  or  constituents  in 
several  sums  of  money  And  whas  at  a  meeting  of  the  crs  of  the 
sd  (Z).)  on  &c.  the  sd  (Z).)  having  represented  to  the  sd  crs  then 
present  that  in  regard  there  were  large  sums  of  money  due  to 
him  from  psns  resident  in  her  Maj.  plantations  and  elsewhere 
abroad  and  of  divers  adventures  being  outstanding  he  was  unable 
to  proceed  in  carrying  on  his  trade  and  immediately  satisfy  his 
sd  crs  their  respive  debts  and  the  sd  crs  having  duly  weighed 
and  considered  the  same  and  being  satisfied  that  the  stock  and 
effects  in  trade  of  the  sd  {D.)  are  fully  sufficient  to  pay  and 
satisfy  his  respive  debts  did  resolve  and  agree  that  it  would  be 
most  advantageous  to  the  crs  of  the  sd  {D.)  that  the  sd  (Z),) 
should  be  permitted  to  collect  and  dispose  of  his  este  and  effects 
under  the  inspection  of  the  sd  (Z.)  who  were  then  unanimously 
chosen  for  that  purpe  for  the  term  of  two  yrs  from  &:c.  last 
Now  these  Prests  witness  That  in  pursuance  of  the  sd  agt  and 
for  carrying  the  same  into  full  effect  and  in  conson  of  the  covts 
hraftr  contd  on  the  pt  of  the  sd  (Z>.)  They  the  sd  (Z.)  and  the 
sevl  or.  psns  pties  hereto  as  crs  or  atties  or  agts  of  crs  Have  and 
each  of  them  Hath  given  and  granted  and  by  these  prests  Do 
and  each  of  them  Doth  [so  far  as  they  respively  may  and  Ifully 
can]  give  and  grant  unto  the  sd  (Z).)  full  free  and  absolute 
liberty  and  licence  according  to  his  own  free  will  and  pleasure 
to  go  come  pass  repass  abide  and  continue  to  from  and  at  all  or 
any  place  or  places  where  the  nature  of  his  affairs  may  require 
and  to  manage  collect  get  in  and  dispose  of  all  his  este  debts 
and  effects  under  the  inspection  and  control  of  the  sd  (Z.)  or 
some  three  or  more  of  them  and  in  such  manner  as  they  shall 
judge  to  be  most  conducive  to  the  bent  of  the  sd  crs  from  the 
day  of  the  date  of  these  prests  until  &c.  which  will  be  in  the 
year  of  &c.  And  the  sd  (Z.)  and  the  sevl  psns  &c.  do  hby  for 
themselves  resply  and  for  their  sevl  and  respive  hrs  exs  ads 
ptnrs  and  constituents  but  not  any  of  them  for  the  or.  or  ors  of 
them  or  for  the  hrs  exs  ads  acts  or  deeds  of  any  or.  or  ors  of 
them  but  each  of  them  for  his  own  hrs  exs  ads  acts  and  deeds 
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only  covt  promise  and.  agree  with  and  to  the  sd  (D.)  his  hrs  exs    No.  CCCXL. 
and  ads  that  they  the  sd  creditors  and  the  several  psns  &c.  their      Inspection. 


exs  ads  ptners  or  agents  or  any  or.  psn  or  psns  for  them  or  by 
the  order  authority  assent  consent  or  procurement  of  them  resply 
shall  not  nor  will  (a)  sue  arrest  {b)  prosecute  molest  attach  de- 
tain take  in  custody  or  exon  imprison  or  orwise  impede  or  in- 
cumber him  the  sd  (D.)  or  his  este  or  effects  in  any  manner 
howsr  And  furr  That  if  any  of  them  the  sd  (7.)  or  the  sd  or. 
crs  or  any  of  their  exs  &c.  or  constituents  shall  so  do  contrary 
to  the  true  intent  and  meaning  of  these  prests  this  present  letter 
of  licence  shall  operate  to  all  intents  and  purps  and  may  be 
pleaded  in  bar  to  the  sd  respive  debts  and  to  any  prosecution 
suit  or  action  that  shall  or  may  be  brt  agst  the  sd  (D.'s)  psn 
goods  or  chattels  as  afd  within  the  time  afd  as  effectually  as  if 
he  had  a  general  release  under  the  hands  and  seals  of  such  crs 
resply  for  that  purpe  And  the  sd  (2).)  doth  hby  in  furr  pursu-  Debtor  cove- 
ance  of  the  sd  agrt  and  in  conson  of  the  sd  licence  hnbefe  given 
unto  him  as  afd  for  himself  his  hrs  exs  and  ads  covt  &c.  with 
and  to  the  sd  (7.)  and  all  or.  the  crs  or  ptners  atties  and  agts  of 
crs  of  him  the  sd  (7).)  and  also  with  and  to  each  and  every  of 

them  in  manner  following  that  is  to  say  That  the  sd  (7).)  shall  To  state  his 

1      -n  11  1  J  accounts. 

and  will  as  soon  as  may  be  draw  out  and  state  a  true  and  exact 

acct  in  writing  of  all  his  este  and  effects  as  well  real  as  psl  and 
of  the  several  chas  outgoings  and  incumbs  now  affecting  the 
same  and  bring  the  sd  este  to  a  balance  and  shall  and  wnll  there- 
upon deHver  such  acct  after  being  signed  by  him  unto  the  sd  (7.) 
And  also  shall  and  will  if  thereunto  required  by  them  the  sd  (7.)  To  verify  them 
or  either  of  them  verify  the  truth  of  such  accts  on  oath  before 
one  of  the  Masters  of  the  High  Court  of  Chancery  And  furr  To  obey  instruc- 
that  he  the  sd  (D.)  shall  and  will  from  time  to  time  and  at  all 
times  observe  perform  and  exte  the  orders  instructions  and  ad- 
vice of  them  the  sd  (7.)     And  also  shall  and  will  use  his  best  To  use  his  best 

.  endeavours  in 

endeavours  in  and  about  the  management  and  collectmg  re-  managing  his 

ceiving  settling  and  converting  into  money  all  the  este  and 

effects  of  him  the  sd  (D.)  And  also  shall  and  will  when  and  so  To  deposit  moi 

nies  with 


bankers. 


(a)  As  to  the  effect  of  this  covenant,  see  Pref.  sect.  7. 

(b)  It  is  presumed  that  the  1  &  2  V.  c.  110,  in  regard  to  imprisonment  for 
debt,  will  not  affect  the  private  aiTangeraents  between  debtor  and  creditor. 
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No.  CCCXL.   often  as  there  shall  be  monies  in  hand  arising  from  the  sd  este 

Inspection,      ^iid  effects  pay  and  deposit  the  same  into  the  hands  of  such 

banker  and  bankers  as  the  sd  (/.)  shall  direct  To  the  end  that 

the  same  may  be  distributed  among  the  sevl  crs  in  the  manner 

Not  to  dispose    hnfr  mentd     Andfurr  that  he  the  sd  (D.)  shall  not  nor  will  at 

without  consent.  ^^^Y  time  during  the  sd  term  [unless  he  shall  before  that  time 
have  paid  unto  the  sd  crs  the  whole  of  his  debts]  convey  alienate 

JVor  undertake  dispose  of  pledge  or  incumber  any  of  his  real  or  psl  este  And 
also  shall  not  nor  will  by  himself  or  with  any  or.  psn  become 
engaged  in  or  undertake  any  new  trade  or  commercial  transac- 
tion orwise  than  as  such  shall  be  by  and  with  the  consent  of 

Nor  give  pre-     the  sd  (/.)     And  shall  not  nor  will  do  or  suffer  to  be  done  any 

terence  to  any 

creditors.  act  deed  matter  or  thing  whatsr  whby  any  of  the  crs  of  him  the 

sd  (Z).)  shall  or  may  obtain  secty  (a)  or  secties  for  his  or  their 
debt  or  debts  or  any  preference  or  priority  of  payment  thof  or 
of  any  pt  thf  contrary  to  the  true  intent  and  meaning  of  these 

Nor  release  prests  And  shall  not  nor  will  release  any  debt  or  debts  nor  bring 
any  action  or  suit  for  recovering  any  such  debt  or  debts  witht 

Keep  books  of    the  licence  and  consent  of  the  sd  (/.)     And  furr  that  the  sd 

account. 

(Z).)  shall  and  will  keep  proper  bks  of  acct  and  enter  or  cause 

to  be  entered  a  fair  just  and  regular  acct  of  all  rects  and  paymts 

and  of  all  or.  transactions  matters  or  things  as  shall  be  requisite 

in  order  to  shew  the  true  state  and  condon  of  the  este  and 

Preserve  letters,  effects  of  him  the  sd  (Z).)     And  also  shall  and  will  preserve  all 

letters  reed  from  and  take  copies  of  all  letters  written  or  sent  by 

him  to  all  and  evy  his  correspondents  or  or.  psn  or  psns  whomsr 

And  also  shall  and  will  permit  them  the  sd  (/.)  to  examine  and 

inspect  the  same  accts  papers  letters  and  writings  relating  to  the 

este  and  effects  of  the  sd  (Z).)  when  and  as  often  as  they  shall 

Cash  to  be         think  proper    And  it  is  hby  agrd  and  decld  by  and  betn  all  the 

on  draft  of     '   sd  pties  hereto  that  all  the  mos  bills  notes  or  secties  for  money 

debtor  for  one     arising  by  or  from  the  este  and  effects  of  the  sd  (D.)  and  from 

inspector.  o      j  \       ' 

the  gains  and  prfts  of  his  sd  trade  [and  which  shall  be  pd  into  such 
banking-house  as  afd]  shall  there  remain  and  not  be  drawn  out 


(a)  The  courts  will  set  aside  all  securities  whereby  one  creditor,  under  con- 
tracts of  this  kind,  endeavours  to  obtain  an  undue  advantage  over  the  rest, 
Leicester  v.  Rose,  4  East,  271,  recognized  in  Howden  v.  Haigh,  3  P.  &  D.  661; 
see  further,  ante,  Pref.  sect.  6. 
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except  for  the  piirps  hnaftr  mentd  unless  the  sd  (7.)  or  the  sur-   No.  CCCXL. 
vers  or  survor  of  them  or  the  inspector  or  inspectors  for  the  time      inspection. 


being  shall  in  the  mean  time  think  it  will  be  for  the  bent  of  the 

este  of  the  sd  crs  to  lay  out  and  invest  the  same  in  the  purchase 

of  government  funds  East  India  bonds  or  navy  or  exchequer  bills 

[and  which  they  or  he  is  empowered  to  do  from  time  to  time 

when  and  so  often  as  he  or  they  shall  think  proper]  and  that  all 

and  evy  sum  or  sums  to  be  taken  out  of  the  sd  banking-house 

for  the  time  being  for  any  purpe  whatsr  shall  be  by  draft  to 

be  signed  by  the  sd  (Z>.)  and  one  at  least  of  the  sd  (/.)  or  the 

survor  kc.  and  that  the  sd  (D.)  shall  and  will  upon  evy  request 

of  the  sd  (/.)  or  the  inspector  or  inspectors  for  the  time  being 

sign  such  drafts  or  orders  upon  the  sd  banking-house     And  it  Inspectors  to 

is  hby  furr  dcld  and  agd  by  and  betn  all  the  sd  pties  to  these  monies. 

prests  that  it  shall  and  will  be  Iful  to  and  for  the  sd  (7.)  or  the 

inspectors  for  the  time  being  by  and  out  of  the  mos  which  shall 

be  paid  into  the  hands  of  to  their  acct  as  afd  to  pay  and 

discharge  all  the  debts  due  and  owing  from  the  sd  {D.)  unto  In  paying  debts 

any  psn  or  psns  whomsr  which  do  not  exceed  the  sum  of  £ 

resply  when  and  as  the  same  shall  become  due  and  pave  And 

shall  and  may  make  the  sevl  paymts  in  the  order  and  manner 

hnaftr  mentd  that  is  to  say  In  the  first  place  shall  and  may  pay 

and  satisfy  all  sums  of  money  which  in  the  judgmt  of  the  sd  (7.) 

shall  be  necessy  or  requisite  for  carrying  on  the  sd  business  of 

the  sd  (7>.)  as  afd     Ajid  in  the  next  place  shall  and  may  pay  Allowance  for 

and  allow  unto  the  sd  (D.)  such  an  annual  sum  of  money  not  of^jebjor.^  ^"'^^ 

exceeding  £  for  his  maintenance  and  support  as  the  sd  (7.) 

shall  think  proper     And  subject  to  the  paymts  afd  shall  and  Among  the  rest 

may  from  to  time  when  and  so  often  as  there  shall  be  in  hand  °ateabW.^  "°^^ 

money  sufficient  to  answer  and  pay  shillings  in  the  pound 

upon  or  in  respect  of  the  several  debts  now  due  or  owing  from 

the  sd  (7).)  to  the  several  psns  pties  hereto  of  the  second  and 

third  pts  pay  and  distribute  all  such  mos  unto  and  amongst  the 

sevl  crs  rateably  and  proportionably  according  to  the  amount 

of  their  respive  debts     And  after  full  payment  satisfaction  and  Surplus  to 

discharge  of  all  and  singr  the  afd  debts  and  sums  of  money  and 

of  all  the  costs  chags  and  exps  occasioned  by  or  attending  the 

exon  of  the  trusts  decld  by  these  prests  shall  and  do  pay  over 

the  surplus  of  the  sd  trust  mos  unto  the  sd  (D.)  his  exs  or  ads 
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No.  CCCXL. 

Deed  of 

Inspection. 

Creditors  to 
grant  release 
to  debtor. 


Proviso  that  if 
default  be  made 
by  debtor,  &c. 
this  agreement 
to  be  void. 


for  his  and  their  absolute  use  and  bent  or  as  they  shall  direct  or 
appt  And  it  is  hby  furr  mutually  decld  and  agd  by  and  betn 
all  the  sd  pties  hereto  and  each  of  them  the  sd  crs  or  agents  &c. 
of  crs  pties  hereto  doth  hby  for  himself  his  hrs  &c.  sevly  but  not 
jtly  covt  with  the  sd  (D.)  that  in  case  all  the  crs  &c.  of  the  sd 
(D.)  who  are  pties  hereto  shall  not  before  the  day  of 

have  reed  the  whole  of  their  respive  debts  now  due  from  the  sd 
(D.)  to  the  sd  crs  resply  and  if  the  sd  (D.)  shall  on  the  sd 
day  well  and  sufficiently  convey  assign  and  dehver  upon  oath  if 
required  unto  such  psn  or  psns  as  shall  be  named  by  the  majo- 
rity of  the  crs  of  him  the  sd  (D.)  at  a  meeting  to  be  holden 
pursuant  to  notice  given  in  the  London  Gazette  for  that  purpe 
all  such  pts  of  his  present  este  and  effects  as  shall  then  remain 
not  divided  or  onvise  applied  according  to  the  true  intent  and 
meaning  of  these  prests  for  the  use  and  bent  of  all  the  present 
crs  of  the  sd  (Z).)  in  such  manner  as  they  the  sd  crs  or  the 
major  pt  of  them  shall  require  [he  the  sd  (D.)  having  well  and 
truly  observed  and  performed  all  and  evy  the  covts  and  agrts 
herein  contd  on  his  pt  to  be  performed  and  observed  except  only 
with  respect  to  the  paymt  of  the  whole  of  his  debts  within  the 
period  afd]  Then  and  in  such  case  the  afd  crs  their  exs  &c.  who 
are  pties  hereto  shall  and  will  upon  such  assnment  and  deliver- 
ing up  resply  duly  exte  to  the  sd  (D.)  legal  general  releases 
thby  releasing  and  for  ever  discharging  the  sd  (Z).)  his  hrs  exs 
and  ads  from  all  the  debts  and  sums  then  due  and  owing  from 
the  sd  (D.)  to  such  crs  resply  and  from  all  accts  actions  suits 
means  methods  and  remedies  in  law  or  in  equity  which  they 
can  or  may  have  claim  or  maintain  for  recovery  thof  Provided 
always  nevss  and  it  is  hby  resply  decld  and  agd  to  be  the  true 
intent  and  meaning  of  all  the  sd  pties  hereto  that  if  the  sd  {D.) 
shall  make  deft  in  performing  all  every  or  any  of  the  sd  covts 
clauses  stipulations  and  agts  hnbefore  contd  and  covted  to  be 
performed  on  his  part  or  if  all  the  crs  of  the  said  {D.)  whose 
debts  amount  to  the  sum  of  £  [except  only  such  crs  who 

are  possessed  of  any  or.  securities  (a)  for  their  debts  and  choose 
to  rely  thereon]  shall  not  by  themselves  or  their  respive  atties 
or  agents  thereunto  legally  authorized  duly  exte  these  prests  or 


(a)  As  to  such  securities,  see  ante,  Pref.  sect.  5. 
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orwise  accede  or  agree  to  the  terms  hereof  within  the  respive    No.  CCCXL. 
;paces  of  time  herein  next  after  mentioned  that  is  to  say  within      inspection. 

next  after  the  date  hereof  and  within  Then  and  in 

either  of  the  sd  cases  this  present  indre  and  the  hcence  and 
liberty  and  every  article  clause  matter  or  thing  herein  contd 
shall  cease  determine  and  be  utterly  void  (add  here,  if  necessary, 
proviso  for  appointing  new  inspectors,  indemnity  to  inspectors, 
Sfc.  as  in  the  Trust  Deed  and  Assignment  of  Stock  ^c.) 
In  witness  &.c.  see  ante,  No.  XLVI. 


No.  CCCXLI. 

Memorandum  of  an  Agreement  at  a  Meeting  of  Creditors 
to  accept  a  Composition. 

Obs.  As  this  is  mostly  an  informal  instrument  not  under  seal,  it  is 
prudent  to  stipulate  that  a  more  formal  deed  shall  be  executed,  see 
Pref.  s.  2. 

Memorandum.  At  a  meeting  of  the  creditors  of  A.  B.  of  &c. 
held  at  on  the         day  of  It  is  concluded  and  agrd  on 

as  follows  that  is  to  say  That  we  the  creditors  whose  names  are 
hereunder  written  have  this  day  sevly  and  resply  agrd  for  our- 
selves and  for  our  sevl  and  respive  exs  ads  ptnrs  and  ass  with  the 
sd  A.  B.  his  exs  and  ads  to  accept  rece  and  take  the  sum  of  s. 
in  the  pound  in  full  satisfaction  and  discharge  of  our  respive 
debts  within  the  space  of  calr  months  from  the  date  hereof 

to  be  secured  by  notes  drawn  upon  and  accepted  by  C.  D.  of 
&c.  as  the  surety  of  the  sd  A.  B.  And  we  the  sd  creditors  do 
hby  furr  agree  that  each  of  us  the  sd  crs  will  exte  a  deed  of  com- 
position to  be  forthwith  duly  prepared  within  days  from 
the  date  hereof  and  will  use  our  best  endeavours  to  induce  all 
the  other  crs  of  the  sd  A.  B.  to  do  the  same 
Witness  our  hands  this            day  of 

A.  B. 

CD. 

E.  F.  &c. 


No.  CCCXLI. 

Agreement  for  a 
Composition. 
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No.cccxLii.  No.  CCCXLII. 

Deed  of. 

Deed  of  Composition. 

Ohs.  As  to  the  effect  of  sucli  a  deed,  see  Pref.  s.  6 ;  and  as  to  tli 
stamp,  see  s.  11. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  {debtor)  of 
&c.  of  the  first  pt  {surety)  of  &:c.  of  the  second  pt  and  {creditors) 
the  sevl  psns  whose  names  and  seals  are  hereunto  subscribed 
and  affixed  being  also  respive  crs  or  agents  or  atties  of  crs  of  the 
sd  (Z).)  of  the  third  pt  Whas  the  sd  {D.)  was  on  the  day 

of  &c.  and  still  is  indebted  to  the  several  pties  hereto  of  the  third 
pt  in  the  sums  of  money  resply  set  opposite  to  their  names  (a) 
and  is  at  present  unable  wholly  to  pay  and  satisfy  the  same 
And  whas  there  is  no  probability  that  the  sd  (Z>.)  will  be  enabled 
to  pay  and  discharge  his  crs  the  whole  of  their  respive  demands 
but  he  is  desirous  to  liquidate  the  same  to  the  utmost  of  his 
ability  and  therefore  hath  proposed  and  agd  with  and  to  the  sd 
sevl  crs  pties  hereto  of  the  third  pt  to  pay  unto  them  within  the 
space  of  days  from  the  date  of  these  prests  the  sum  of 
shillings  in  the  pound  in  full  of  their  respive  debts  (b)  And  the 
sd  {surety)  having  agd  to  become  surety  with  the  sd  {D.)  for 
the  punctual  paymt  of  the  sd  sum  of  shillings  in  the  pound 
within  the  time  afd  They  the  sd  sevl  crs  pties  hereto  have  con- 
sented and  agd  to  accept  and  rece  the  same  as  a  composition  in 
full  of  their  respive  debts  and  to  exte  and  grant  unto  the  sd  {D.) 
Testatum.  such  letter  of  licence  as  hnaftr  is  mentd     Now  this  Indre  Wit- 

nesseth  That  in  pursuance  of  the  sd  proposal  and  agt  on  the  pt 
of  the  sd  {D.)  and  {S.)  and  to  the  intent  that  the  sd  (Z>.)  may 
be  wholly  discharged  and  exonerated  from  the  paymt  of  the  sevl 
debts  and  sums  of  money  which  he  now  owes  and  in  conson  of » 


(«)  As  to  the  effect  of  omitting  to  set  any  amount  of  debt  to  the  name  of  a 
creditor,  see  Pref.  s.  5. 

(b)  Or,  if  it  be  so  agreed,  say,  "  to  pay  them  a  composition  of  s.  in  the 
poimd  upon  the  amount  of  liis  sevl  debts  to  be  secured  and  made  paye  by  the 
instalments  and  in  manner  following  that  is  to  say  the  sum  of  s.  in  the  pound 
upon  the  amount  of  the  sd  debts  to  be  pd  at  the  time  of  the  exon  of  these  prests 
and  the  remaining  sum  of  s.  in  the  pound  to  be  secured  by  the  jt  and  pro- 
missory notes  of  the  sd  {D.)  and  {S.)  paye  at  the  expiration  of  mths  and 
niths." 
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the  agt  herein  contd  on  tlie  pt  of  the  sd  sevl  crs  to  accept  the  No.  CCCXLii. 

provision  hby  made  in  full  discharge  of  their  claims  upon  the   — — 

este  and  effects  of  the  sd  (D.)  They  the  sd  (D.)  and  (S.)  hby  Debtor  and 
severally  covt  promise  and  agree  with  and  to  the  sevl  crs  pties  j^'p^^.^°^^"'^"' 
hereto  that  they  the  sd  (Z>.)  and  (S.)  or  one  of  them  his  exs  or 
ads  shall  and  will  (a)  within  the  space  of  days  to  be  com- 
puted from  the  date  hereof  well  and  truly  pay  or  cause  to  be  pd 
unto  the  sd  sevl  pties  hereto  of  the  third  pt  their  respive  trustees 
ptnrs  agents  atties  exs  ads  or  ass  the  sum  of        shillings  in  the  To  pay 

,  ,  p    1     •  •         1   1  •  shillinss  in  tlio 

pound  upon  the  amount  or  then  respive  debts  set  opposite  to  pouncir 

their  respive  names  at  the  foot  of  these  prests  and  witht  any 

deduction  or  abatement  whatr  Provided  {b)  alivays  and  it  is  hby  Proviso  as  to 

agd  and  decld  betn  and  by  the  sd  pties  to  these  prests  That  if  concurring,  &c. 

all  the  crs  of  him  the  sd  (Z).)  whose  debts  resply  amount  to 

£         or  upwards  shall  not  by  themselves  or  their  respive  agents 

and  atties  duly  authorized  and  apptd  for  that  purpe  accordg  to 

the  provo  hnaftr  contd  duly  exte  these  prests  within  the  space 

of  days  to  be  computed  from  the  date  hereof  or  if  any  fiat 

shall  in  the  mean  time  be  issued  out  adjudging  the  sd  {D.)  to 

be  a  bkpt  Then  and  in  either  of  the  sd  cases  this  present  indre 

and  evy  covt  clause  and  agrt  herein  contd  shall  cease  determine 

and  be  utterly  void  Provided  always  and  it  is  hby  furr  agrd  and 

decld  by  and  betn  all  the  sd  pties  hereto  that  it  shall  be  Iful  to 

and  for  any  of  the  sd  crs  of  the  sd  (Z).)  who  shall  be  willing  and  Tliat  creditors 

*"  nisv  gxccuIg 

desirous  to  concur  in  the  arrangement  hby  made  for  the  liqui-  these  presents 
dation  and  discharge  of  their  debts  but  who  cannot  make  it    -^  ^  °'"^-" 
convenient  psnlly  to  exte  these  prests  by  letter  or  any  note  in 
writing  witht  a  formal  power  of  atty  to  authorize  and  empower 


(a)  Or  say,  "  truly  pay  or  cause  to  be  pd  unto  the  sd  sevl  pties  hereto  of  the 
third  pt  the  full  and  just  sum  of  s.  in  the  pound  upon  the  whole  of  the  sd 
debts  when  and  so  soon  as  these  prests  shall  be  tendered  and  delivered  to  him 
signed  sealed  and  delivered  by  the  sd  crs  And  also  that  they  the  sd  (D.  and  S.) 
shall  and  will  pay  or  cause  to  be  pd  unto  the  sd  pties  hereto  of  the  third  part  the 
furtlier  sum  of  s.  in  the  pound  within  mths  from  the  date  of  these  prests 
And  shall  and  will  so  soon  as  these  prests  shall  be  delivered  to  them  or  either  of 
them  signed  and  sealed  by  the  sd  sevl  crs  as  afd  sign  and  give  to  each  of  the  sd 
crs  their  respive  jt  and  promissory  notes  for  the  sd  last  mentd  dividend  of  s. 
in  the  pound  which'  sd  notes  shall  be  made  to  become  due  at  the  expiration  of 
mths  and        mths." 

(6)  As  to  the  eSect  of  this  proviso,  see  Pref.  s.  3. 
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No.  CCCXLII.  any  or.  psn  or  psns  whomsr  as  his  or  their  agent  on  his  her  or 

— —  their  behalf  to  peruse  and  inspect  these  prests  in  the  hands  of 

the  psn  or  psns  with  whom  the  exon  thof  may  be  intrusted  And 
if  approved  of  in  the  name  of  such  cr  or  crs  to  sign  and  exte  the 
same  and  aftwds  to  rece  his  her  or  their  divds  on  their  sd  respive  | 
debts  according  to  the  provo  hby  made  for  the  hquidation  and 
paymt  thof  as  such  cr  or  crs  would  have  been  entitled  to  in  case 
he  she  or  they  had  been  actually  present  and  had  themselves 
Creditors  give  exted  the  same  And  this  Indre  also  Witnesseth  That  in  conson 
of  the  covts  and  agrts  hnbefe  resply  made  and  entered  into  by 
the  sd  {D.)  and  (*S.)  for  the  discharge  of  the  sevl  debts  in  manner 
hnbefe  provided  for  They  the  sd  sevl  crs  pties  hereto  Have  and 
evy  of  them  Hath  given  and  granted  and  by  these  prests  Do  and 
evy  of  them  Doth  give  &;c,  as  far  as  they  resply  and  Ifully  may  or 
can  unto  the  sd  {D.)  full  &c.  (letter  of  licence,  see  last  precedent) 
And  the  sevl  crs  pties  hereto  Do  hby  covt  not  to  sue  &c.  And 
furr  that  if  the  sd  (Z>.  and  S.)  their  exs  ads  or  ass  shall  duly  (a) 
observe  keep  and  perform  the  sevl  covts  and  agrts  hnbefe  on 
and  covenant  to  their  pts  resply  contd  Then  they  the  sd  sevl  crs  of  the  sd  {D.) 
generd?  ^^^^ '°  P^ies  hereto  shall  and  will  if  the  same  shall  be  required  at  the 
costs  and  chas  of  the  sd  {D.)  his  exs  or  ads  exte  and  give  to 
him  or  them  a  general  release  and  discharge  for  their  sd  sevl 
Stipulation  as  to  and  respive  debts  due  and  owing  from  the  sd  {D.)  And  (5)  deliver 

S6CUritl6Sa 

up  all  bonds  bills  notes  and  or.  secties  for  the  same  whether 
given  by  him  or  any  surety  or  sureties  for  him  And  moreover 
that  if  the  sd  sevl  crs  or  any  of  them  or  any  of  their  exs  ads  or 
ass  shall  act  conty  to  the  true  intent  and  meaning  of  these  prests 
Then  that  this  present  letter  of  licence  shall  and  may  be  pleaded 
in  bar  to  such  debt  or  debts  and  sums  of  money  And  to  any  pro- 
secution suit  or  or.  action  that  shall  be  brought  agst  the  sd  (Z)). 

(a)  As  to  the  strict  performance  of  the  covenants  by  a  debtor,  see  Pref.  s.  4. 

(6)  As  to  the  necessity  of  this  stipulation,  see  Pref.  s.  5.  If  the  contrary  be 
intended,  it  must  be  stipulated  in  express  terms,  and  then  say,  "  Provided  always 
and  it  is  hby  decld  and  agrd  b}'  and  betn  the  sd  pties  to  these  prests  that  nothing 
herein  contd  shall  extend  to  or  be  construed  to  extend  (o  prevent  the  sd  sevl  crs 
their  exs  &c.  (or,  "  the  sd  A.  B.  or  C.  D,,"  as  the  case  may  be)  from  commencing 
any  action  or  actions  suit  or  suits  agst  hira  the  sd  (D.)  for  recovering  payment 
of  the  money  which  shall  or  may  become  due  or  paye  to  them  the  sd  sevl  crs 
resply  upon  or  by  virtue  of  any  notes  bills  or  or.  secties  which  they  may  now 
hold  agst  the  este  of  the  sd  (!>.)" 
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his  exs  ads  or  ass  on  acct  thof  as  effectually  as  if  the  sd  (D.)  No.  CCCXLII. 

had  a  general  rele  under  the  hands  and  seals  of  such  crs  resply  — — 

for  that  purpe 
In  witness  &c.  see  ante,  No.  XLVI. 


No.CCCXLIII.  CCCXLiii. 

Deed  of. 

Another  (short  form.)  {Short.) 

To  all  &c.  We  whose  names  and  seals  are  hereunto  subscribed 
and  set  crs  of  (debtors)  of  &c.  send  greeting  Whas  the  sd  (-D.) 
are  and  do  stand  jtly  indebted  unto  us  the  sd  crs  in  divers  sums 
of  money  which  they  are  willing  to  pay  and  satisfy  as  far  as  they 
are  able  JVow  know  ye  That  we  the  sd  crs  who  have  hereto  sub- 
scribed our  names  and  affixed  our  seals  finding  that  the  sd  (Z).) 
are  by  losses  and  orwise  disabled  to  pay  our  full  debts  do  seve- 
rally and  respively  agree  and  bind  ourselves  our  hrs  exs  and  ads 
unto  the  sd  (Z).)  by  these  prests  to  accept  and  take  of  them  the 
sd  {D.)  their  exs  and  ads  after  the  rate  of  shillings  in  the 
pound  in  full  satisfaction  of  all  debts  and  sums  of  money  which 
they  jtly  owe  to  us  and  evy  of  us  resply  the  same  to  be  paid  in 
four  equal  paymts  on  the  days  following  that  is  to  say  on  the 
day  of         the  day  of         the  day  of         and  the 

day  of  so  as  the  sd  (Z).)  for  the  more  sure  and  better  paymt 
of  the  sd  sevl  sums  of  money  in  satisfaction  of  our  debts  as  afd 
their  exs  or  ads  do  before  the  day  of  become  jtly  and 

severally  bound  with  sufficient  sureties  unto  us  and  evy  of  us 
resply  by  writing  or  obligation  in  due  form  of  law  to  be  made 
sealed  and  delivered  to  us  each  and  evy  of  us  and  to  each  and 
evy  of  our  use  Provided  always  that  neither  these  prests  nor 
any  thing  hncontd  shall  bind  us  or  any  or  either  of  us  who  have 
hereunto  subscribed  our  names  and  put  our  seals  unless  all  and 
ey  of  the  crs  afd  shall  have  sealed  and  exted  the  same  on  or 
before  the         day  of        next  ensuing 

In  witness  &c. 
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No.  No.  CCCXLIV. 

CCCXLIV. 
Deed  of        X)ggr2  gf  Comnonltion  letween  a  Debtor  and  his  Creditors,  where 

(Bankrnptrij.)  J  1 

a  Fiat  of  Bankruptcy  has  been  issued  against  the  Debtor. 

Obs.  As  to  the  provision  in  the  6  G.  4  for  this  case,  see  Pref. 
sect.  6. 

This  Indre  made  ifcc.  (see  No.  LXXXV)  Betn  {assignees)  of  I 
&c.  assignees  duly  chosen  under  a  fiat  of  bankruptcy  issued  { 
agst  {debtor)  of  &c.  of  the  first  pt  the  sd  {debtor)  and  {surety)  of  j 
&c.  of  the  second  pt  {creditors)  the  sevl  or.  psns  whose  names  j 
and  seals  are  hereunto  subscribed  and  affixed  as  creditors  or  J 
agents  or  atties  of  crs  of  the  sd  {D.)  of  the  third  pt  and  {trustee) 
of  &c.  a  trustee  named  by  and  on  behalf  of  the  sd  sevl  psns 
pties  hereto  of  the  first  and  third  pts  for  the  purps  hnaftr  mentd 
Eecitalsof debts  of  the  foui'th  pt  Whas  {recite  fiat  of  bankruptcy  and  appoint- 
due  to  creditors.  ,^^^^,^^  ^j-  assignees,  see  ante,  No.  CCXXVII.)  And  whas  the  sd 
{D.)  at  the  time  of  his  becoming  bankrupt  as  afd  was  and  stood 
justly  and  truly  indebted  to  the  sd  {A.)  and  the  sevl  or.  psns 
pties  hereto  of  the  third  pt  in  the  sevl  sums  of  money  set  oppo- 
site to  their  respive  names  and  some  of  the  sd  debts  and  sums 
of  money  are  due  and  secured  by  certain  bills  of  exchange  and 
promissory  notes  as  in  the  sevl  schedules  hereunder-written  or 
hereunto  annexed  are  more  parlarly  mentd  and  described  And 
whas  the  sd  (.4.)  and  (C)  having  taken  into  conson  the  insolvent 
state  of  the  sd  (D.'s)  affairs  have  agd  to  accept  and  rece  the 
divd  of  s.  in  the  pound  on  condition  that  the  paymt  thereof 
shall  be  secured  by  bills  to  be  drawn  by  the  sd  {D.)  upon  and 
accepted  by  the  sd  {S.)  which  sd  bills  are  more  parlarly  de- 
scribed in  the  schedule  hereunder-written  or  hereunto  annexed 
marked  with  the  letter  C  And  they  the  sd  {creditors)  have  also 
agrd  with  the  sd  {D.)  that  upon  delivery  of  the  sd  bills  they  the 
sd  (C.)  will  deposit  with  the  sd  ( T.)  all  promissory  notes  of  the 
sd  {D.)  and  all  bills  drawn  by  the  sd  (C)  upon  and  accepted 
by  the  sd  {D.)  and  given  to  them  to  secure  their  sevl  and  respive 
debts  which  they  have  indorsed  and  negotiated  save  and  except 
such  bills  as  they  hold  of  indorsees  agst  which  they  have  agrd 
to  indemnify  the  sd  {D.)  his  exs  and  ads  all  which  sevl  bills  are 
more  parlarly  described  in  the  schedule  hereunder-written  marked 
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with  the  letters  A  and  B     And  whas  the  sd  (D.)  hath  on  the  No. 

CCCXLIV. 
day  of  these  prests  dehvered  the  sd  bills  drawn  by  him  the  sd       Deed  of. 

(D.)  upon  and  accepted  by  the  sd  (S.)  as  afd  and  the  sd  (C)  _y^"_^^y)'_ 

have  deposited  the  hnbefe  mentd  bills  with  the  sd  ( T.)  for  the 

purps  and  in  manner  hnaftr  mentd     JVow  this  Indre  witnesseth  Covenant  from 

mi         ■  p     1  1  1    •  n     ^  debtor  to  pay 

Ihatm  pursuance  or  the  sd  agrt  and  in  conson  ot  the  preses  bills. 

He  the  sd  (Z).)  for  himself  his  hrs  kc.  doth  hby  covt  &:c.  with 

and  to  the  sd  crs  pties  hereto  of  the  first  and  third  pts  that  he 

the  sd  {D.)  or  the  sd  {S.)  or  one  of  them  shall  and  will  well 

and  truly  pay  the  sevl  bills  of  exchange  at  or  on  the  sevl  days 

or  times  in  the  sd  schedule  marked  C  mentd  for  payment  thof 

and  according  to  the  purport  tenor  and  effect  of  the  sd  sevl  bills 

And  the  sd  {A.)  and  the  sevl  or.  crs  pties  hereto  and  exting  Covenants  from 

these  prests  for  themselves  sevlly  and  for  their  sevl  and  respive  '^^^  '  °'^' 

hrs  exs  and  ads  and  not  the  one  for  the  or.  or  ors  of  them  or  the 

acts  deeds  or  defts  of  the  or.  or  ors  of  them  but  evy  of  them  for 

himself  or  herself  his  or  her  own  hrs  exs  and  ads  acts  deeds  and 

defts  do  and  each  of  them  doth  hby  covt  &c.  with  the  sd  (Z).) 

his  exs  and  ads  that  they  the  sd  {A.)  and  (C)  shall  and  will 

accept  and  take  the  afd  bills  of  exchange  by  way  of  composition 

and  paymt  of        s.  in  the  pound  upon  the  amount  of  their  sevl 

and  respive  debts  and  in  full  discharge  of  the  sd  (Z),)  And  shall 

and  will  immly  join  in  any  petition  or  or.  application  to  the 

Court  of  Chancery  for  rescinding  the  fiat  of  bankruptcy  issued 

agst  the  sd  (D.)  as  afd     And  this  Indre  furr  witnesseth  That  in  Assignment  of 

furr  pursuance  of  the  sd  ao-rt  and  in  conson  of  ten  shillinos  to  f;°°^'*  ^'^^  ^^  , 

r  n  o  the  assienees  to 

the  sd  (A.)  in  &c.  pd  by  the  sd  (D.)  the  rect  &c.  They  the  sd  toe  debtor. 
{A .)  as  such  assignees  as  afd  at  the  request  and  by  and  with  the 
consent  and  direction  of  the  sd  sevl  or.  crs  pties  hereto  of  the 
third  pt  testified  by  their  sevlly  and  resply  signing  sealing  and 
delivering  these  prests  And  also  they  the  sd  sevl  or.  crs  pties 
hereto  of  the  third  pt  Have  and  each  of  them  Sath  bargained 
sold  assigned  transferred  and  set  over  and  by  these  prests  Do 
and  each  of  them  Doth  Sec.  bargain  &c,  unto  the  sd  (Z>.)  All 
and  singr  the  stock  in  trade  household  goods  plate  china  linen 
and  furniture  book-debts  and  or,  debts  and  sums  of  money  due 
owing  or  belonging  to  him  the  sd  {D.)  from  any  psn  or  psns 
whomsr  and  all  or.  the  este  and  effects  of  the  sd  {D.)  vested  in 
the  sd  (A.)  as  assignees  of  the  sd  {D.)  as  afd  and  all  powers 
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No.  and  remedies  and  means  of  suing  for  receiving  and  recovering 

Deed  of  '     t^^^  ^^  ^^^y  ^^^^  debts  and  preses  and  all  or.  powers  incident 

{Banhuptry).  thereto  and  all  the  este  right  title  int  trust  property  bent  claim 
and  demand  whatsr  both  at  law  and  in  equity  of  them  the  sd 
(A.)  as  such  assignees  of  the  sd  (D.)  as  afd  and  of  all  or.  the 
crs  pties  hereto  of  into  and  out  of  the  preses  or  any  pt  thof  To 
Have  Hold  rece  take  and  enjoy  the  sd  stock  in  trade  household 
goods  plate  china  linen  and  furniture  debts  sum  and  sums  of 
money  and  all  and  singr  or.  the  preses  hby  assd  or  intended  so 
to  be  with  the  apts  unto  the  sd  (D.)  his  exs  ads  and  ass  as  his 

Release  to  and  their  own  proper  goods  chattels  and  effects  for  ever  And 
this  Indre  furr  witnesseth  That  in  furr  pursuance  of  the  sd  in  pt 
recited  agrt  and  in  conson  of  the  preses  they  the  sd  {A.)  and  the 
sevl  or.  crs  pties  hereto  Have  and  each  of  them  Hath  remised 
released  and  for  ever  quitted  claim  and  by  these  prests  Do  and 
each  of  them  Doth  remise  &c.  unto  the  sd  (Z>.)  his  hrs  exs  and 
ads  all  and  all  manner  of  action  or  actions  suit  or  suits  sum  and 
sums  of  money  judgments  exons  trespasses  claims  and  demands 
both  at  law  and  in  equity  which  they  the  sd  sevl  psns  pties  hereto 
of  the  first  and  third  pts  or  any  of  them  their  hrs  exs  ads  ptners 
or  ass  shall  or  may  have  or  orwise  might  hraftr  have  claim  chal- 
lenge or  demand  agst  the  sd  {D.)  his  exs  or  ads  or  their  or  any 
of  their  este  or  effects  for  or  by  reason  or  means  of  any  matter 
cause  or  thing  whatsr  in  respect  or  on  acct  of  the  debt  or  debts 
to  them  or  any  of  them  resply  due  and  owing  from  the  sd  (Z>.) 
as  afd  from  the  beginning  of  the  world  to  the  date  of  these  pre- 

Indemnity  to      sents  And  they  the  sd  sevl  crs  pties  hereto  do  hby  furr  covt  &c. 

bills.  '  with  and  to  the  sd  {D.)  his  exs  and  ads  to  indemnify  defend  and 
keep  harmless  him  the  sd  {D.)  his  exs  and  ads  and  his  and  their 
este  and  effects  of  and  from  all  actions  suits  troubles  attach- 
ments costs  chas  dams  exps  claims  and  demands  whatsr  which 
he  or  they  shall  or  may  at  any  time  or  times  hraftr  sustain  or 
be  liable  or  put  unto  for  or  by  reason  or  on  acct  of  the  nonpaymt 
of  all  or  any  of  the  sd  bills  of  exchange  which  in  the  schedule 
hereunder  written  or  hereunto  annexed  marked  letter  B  are  more 
parlarly  described  And  furr  That  it  shall  and  may  be  Iful  to 
and  for  the  sd  {D.)  his  exs  and  ads  at  any  time  or  times  hraftr 
in  case  the  covts  and  agrts  herein  contd  on  his  pt  and  behalf 
shall  be  duly  performed  but  not  orwise  to  plead  these  prests  in 
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bar  &c.  (see  Deed  of  Inspection)  Provided  always  and  it  is  No. 

CCCXLIV. 
hby  decld  and  agrd  that  these  prests  shall  not  extend  nor  be       ijeg^  of,  ' 

deemed  or  construed  to  extend  to  rele  and  discharge  him  the  sd   (^""^'•"/"g'^)- 

{D.)  his  exs  or  ads  from  any  bill  or  bills  notes  acceptances  or  Proviso  as  to 

.     i  111   ^'"^  given  by 

mdorsements  of  the  sd  (Z).)  held  by  any  or  either  of  the  sd  sevl  debtor  and 
psns  pties  hereto  of  the  first  and  third  pts  or.  than  those  mentd  ^""^^'y* 
and  described  in  the  sd  sevl  schedules  marked  A  and  B  but  that 
in  case  the  same  shall  not  be  duly  pd  by  the  psn  or  psns  ac- 
cepting the  same  the  sd  (Z).)  shall  still  remain  liable  for  and 
subject  to  the  paymt  thof  And  it  is  hby  furr  decld  and  agrd  Proviso  as  lo 
by  and  betn  the  pties  to  these  prests  and  parlarly  the  sd  ( T.)  jjands  of  irus- 
doth  hby  covt  kc.  with  the  sd  sevl  pties  to  these  prests  that  he  ^^^^• 
the  sd  ( T.)  shall  and  will  stand  possessed  of  the  sd  bills  of  ex- 
change and  promissory  notes  mentd  in  the  schedule  marked  A 
and  which  have  been  so  on  the  day  of  the  date  of  these  prests 
delivered  to  and  deposited  with  the  sd  {T.)  as  afd  upon  the 
trusts  and  to  and  for  the  intents  and  purps  hnaftr  expssd  and 
decld  of  and  concerning  the  same  that  is  to  say  Upon  Trust  that 
if  all  the  acceptances  of  the  sd  surety  so  given  as  afd  are  duly 
pd  when  and  as  they  shall  resply  become  due  and  paye  the  same 
having  been  IfuUy  demanded  Then  and  in  evy  such  case  that  he 
the  sd  ( T.)  his  exs  ads  or  ass  shall  and  will  forthwith  deliver  the 
sd  bills  and  notes  so  deposited  as  afd  to  the  sd  (Z))  his  exs  or 
ads  And  upon  this  furr  trust  that  if  any  or  either  of  the  sd 
acceptances  of  the  sd  (<S.)  so  given  as  afd  shall  not  be  pd  when 
and  as  they  shall  resply  become  due  and  paye  the  same  having 
been  Ifully  demanded  Then  and  in  evy  such  case  that  he  the  sd 
(T.)  his  exs  ads  or  ass  shall  forthwith  deliver  the  sd  notes  and 
bills  so  deposited  as  afd  to  the  pty  or  pties  who  shall  have  de- 
posited the  same  with  him  and  being  the  holder  of  the  accept- 
ance of  the  sd  {S.)  so  dishonoured  as  afd  Provided  ahcays  nevss 
that  if  all  or  any  of  the  sd  bills  or  acceptances  of  the  sd  (Z).) 
and  {S.)  so  given  as  afd  and  mentioned  and  described  in  the  sd 
schedule  marked  letter  C  shall  not  be  pd  when  and  as  they  be- 
come due  and  paye  the  same  having  been  Ifully  demanded  Then 
and  in  such  case  the  sd  rele  and  evy  clause  therein  contd  as  to 
or  agst  the  psn  or  psns  to  whom  such  deft  shall  be  made  shall 
be  utterly  void  and  of  no  effect  but  otherwise  shall  remain  and 
continue  in  full  force     In  witness  &.c.  see  ante,  No.  XLVI. 

V   V  o 
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N0.CCCXL1V. 

Deed  of.  Schedules  of  Sills. 

(  Bankruptcy). 


A — Bills  deposited  with  the  trustee. 

B — Bills  not  deposited,  but  against  which  creditors  indemnify. 

C — Bills  given  for  the  composition  of        s.  in  the  pound. 


NO.CCCXLV.  No.  CCCXLV. 

Letter  of 

Licence.  Letter  of  Licence  froTU  Creditors  to  a  Debtor. 

Obs.  As  to  the  effect  of  such  a  deed,  see  Pref.  sect.  7 ;  and  as  to 
the  stamp,  see  sect.  11. 

To  all  to  whom  these  Presents  shall  come  We  whose  names 
and  seals  are  hereunto  set  and  affixed  respive  crs  of  (debtor)  of 
&c.  send  greeting  Whas  the  sd  (D.)  is  indebted  to  us  the  sd  crs 
in  divers  sums  of  money  which  he  is  at  present  unable  to  pay 
witht  making  sale  of  his  este  and  effects  to  the  great  prejudice 
of  his  trade  And  whas  being  satisfied  of  the  integrity  of  the  sd 
(Z).)  and  the  solvency  of  his  affairs  we  have  agrd  to  allow  him 
the  space  of  to  enable  him  to  pay  the  sd  debts     JVow 

know  ye  That  we  the  sd  sevl  crs  of  the  sd  (D.)  sevlly  and  resply 
and  for  our  sevl  and  respive  hrs  exs  ads  ptners  and  ass  but  not 
for  each  or.  or  for  the  hrs  exs  ads  ptnrs  or  ass  of  each  or.  Have 
at  the  request  of  the  sd  (Z).)  given  and  granted  and  by  these 
prests  Do  give  and  grant  unto  him  the  sd  {D.)  free  and  full 
licence  liberty  and  authy  to  attend  follow  carry  on  conduct  and 
manage  his  sd  trade  and  business  and  to  transact  and  attend  to 
all  and  evy  his  affairs  matters  and  things  whatsr  at  any  place  or 
places  within  the  United  Kingdom  of  Great  Britain  and  Ireland 
at  his  free  will  and  pleasure  and  witht  any  let  suit  action  arrest 
attachment  or  or.  impediment  or  molestation  to  be  offered  or 
done  unto  him  his  goods  chattels  mos  or  or.  effects  whatsr  by 
us  or  any  of  us  or  our  respive  hrs  ads  ptnrs  or  ass  or  by  our  or 
their  means  or  procurement  for  and  during  the  space  of 
mths  next  after  the  day  of  the  date  hereof  if  the  sd  (Z).)  shd  so 
long  live  And  furr  that  we  the  sd  (C)  shall  not  nor  will  sue 
arrest  attach  or  prosecute  the  sd  {D.)  his  exs  or  ads  for  on  acct 
of  our  or  any  or  either  of  our  debts  or  demands  whatsr     And 
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moreover  that  if  any  such  action  arrest  attachment  or  prosecu-  No.  CCCXLV. 

.  .  Letter  of 

tion  afd  be  prosecuted  or  commenced  agst  the  sd  {D.)  either  in  Licence. 
his  psn  goods  or  chattels  within  the  sd  term  or  period  by  us  or 
any  of  us  or  by  any  or.  psn  or  psns  by  or  through  our  or  either 
of  our  procurement  or  consent  contraiy  to  the  true  intent  and 
meaning  of  these  prests  Then  the  sd  (Z>.)  by  virtue  hereof  shall 
be  henceforth  and  for  ever  acquitted  exonerated  and  discharged 
of  and  from  all  and  evy  the  debts  claims  and  demands  whatsr  of 
such  of  us  the  sd  crs  our  respive  hrs  exs  ads  ptnrs  or  ass  by 
whom  or  by  whose  order  means  or  procurement  he  the  sd  (Z).) 
his  goods  chattels  mos  estes  or  effects  shall  be  so  arrested  im- 
prisoned attached  or  damnified  and  this  present  letter  of  licence 
in  any  or  either  of  the  sd  cases  shall  be  and  operate  as  a  rele 
and  may  be  pleaded  in  bar  to  the  same  debts  claims  and  de- 
mands and  to  evy  such  action  attachment  arrest  prosecution  or 
process  as  afd     In  witness  kc.  see  ante.  No.  XLVI. 

A.  B.  (L.  s.) 
C.  D.  (L.  s.) 
E.  F.  kc.  (L.  s.) 


No.  CCCXLVI.  No.cccxLVi. 

Release. 
Release  from  Creditors  to  a  Debtor  under  a  Composition. 

As  to  stamp,  see  Pref.  sect.  11. 

To  all  kc.  (see  last  Precedent)  We  &c.  creditors  of  (debtor)  Recital, 
of  &c.  send  greeting    Whas  the  sd  (D.)  being  unable  to  pay  and 
satisfy  the  whole  of  our  respive  demands  hath  proposed  to  pay 
to  us  his  sevl  crs  the  sum  of  shillings  in  the  pound  upon 

the  amount  of  our  respive  debts  being  the  sums  set  opposite  to 
our  respive  names  which  we  do  hby  declare  to  be  the  full  amount 
of  our  respive  demands  agst  him  the  sd  (D.)  his  este  and  effects 
And  we  the  sd  crs  have  consented  to  accept  such  composition 
in  full  discharge  of  our  respive  demands  and  to  exte  such  rele 
as  is  hnaftr  mentd  and  contd  And  whas  we  the  sd  sevl  psns 
whose  names  are  hereunder  written  have  resply  reed  the  sevl 
sums  of  money  set  opposite  to  our  respive  signatures 

JVow  therefore  know  ye  that  for  the  conson  afd  we  the  sd  sevl  Release. 
crs  Do  and  each  of  us  who  have  hereunto  set  our  hands  and 
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No.CCCLXVl.  seals  Doth  by  these  prests  remise  release  and  for  ever  discharge 
Release.  ^jje  sd  {D.)  his  hrs  exs  and  ads  and  their  and  each  of  their  Ids 
goods  and  chattels  of  and  from  and  agst  all  debts  claims  and 
demands  whatsr  as  agst  him  the  sd  (i>.)  which  we  ever  had  or 
could  claim  or  demand  and  also  of  and  from  all  and  singr  the 
covts  Condons  and  agrts  and  also  all  actions  and  suits  and  causes 
of  action  and  suit  which  we  now  have  or  ever  had  or  can  or  may 
have  agst  the  sd  {D.)  his  exs  ads  or  ass  in  respect  of  our  sd 
debts  or  any  or.  matter  cause  or  thing  whatsr  concerning  the 
same  from  the  beginning  of  the  world  to  the  day  of  the  date 
hereof    In  witness  &c.  see  ante,  No.  XLVI. 

Debt  Signature  Seal  Composition 


No. 

CCCXLVII. 

Release. 


No.  CCCXLVII. 

Indenture  of  Release  from  Two  Creditors  to  One  of 
Two  Partners. 

Obs.  As  to  the  effect  of  a  release  to  one  partner,  see  Pref.  sect.  8. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  (releasors) 
of  &c.  and  (releasee)  of  &:c.  of  the  or.  pt  Whas  the  sd  (releasee) 
carried  on  the  trade  or  business  of  a  merchant  in  partnership 
with  I.  F.  of  &c.  under  the  firm  of  F.  and  E.  And  whas  there 
were  various  transactions  betn  the  sd  (releasors)  and  the  sd  F. 
and  E.  and  the  sd  F.  and  E.  having  become  embarrassed  in  their 
affairs  stopped  paymt  and  upon  the  balance  of  accts  betn  the  sd 
F.  and  E.  and  the  sd  (releasors)  the  sd  F.  and  E.  stood  indebted 
unto  the  sd  (releasors)  in  a  considerable  sum  of  money  And 
whas  the  sd  E.  lately  offered  and  proposed  to  the  sd  (releasors) 
to  pay  to  them  the  sum  of  £  if  the  sd  (releasors)  would  give 
and  exte  unto  the  sd  E.  a  rele  or  discharge  for  or  in  respect  of 
the  afd  debt  or  demand  on  the  sd  F.  and  E.  and  they  agrd  to 
give  such  discharge  subject  to  the  provos  and  restrictions  hnaftr 
contd  JVow  this  Indre  witnesseth  That  in  conson  of  the  sum  of 
£  to  the  sd  (releasors)  in  &c.  pd  by  the  sd  (releasee)  at  &c. 
the  rect  &c.  And  also  in  conson  of  promissory  notes  given 

and  made  paye  to  the  sd  (releasors)  their  exs  ads  or  ass  the  rect 
of  which  sd  notes  (making  togr  with  the  sum  of  £         so  pd  as 
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afd  the  sum  of  £             )  they  the  sd  (releasors)  do  hby  resply  ^  No. 

_^.           .          -  CCCXLvII. 

acknge  And  pursuant  to  and  in  exon  of  the  sd  agrt  1  hey  the  sd  Release. 


(releasors)  Have  and  each  of  them  Hath  remised  reld  and  dis- 
charged and  by  these  prests  do  and  each  of  them  doth  remise 
&;c.  (see  last  Precedent)  Provided  nevss  and  it  is  hl)y  decld  and  Proviso  that 

cretlitors  may 

agrd  by  and  betn  the  parties  to  these  prests  and  the  true  intent  sue  the  partners. 
and  meaning  of  them  and  of  these  prests  or  any  matter  or  thing 
herein  contained  shall  not  rele  or  be  construed  to  rele  or  in  any 
manner  to  prejudice  or  affect  any  claim  or  demand  which  the  sd 
(releasors)  or  either  of  them  have  or  ever  had  or  which  they  or 
either  of  them  or  either  of  their  exs  ads  or  ass  hraftr  shall  can  or 
may  have  upon  or  agst  the  sd  F,  or  upon  or  agst  the  jt  estate  or 
effects  of  the  sd  F.  and  E.  in  respect  of  the  debts  so  due  from  the 
sd  F.  and  E.  or  any  pt  of  such  jt  estate  or  effects  whether  the 
same  shall  be  in  the  hands  of  or  recoverable  from  F.  and  E.  or 
either  of  them  or  from  any  or.  psn  or  psns  whomsr  And  that 
it  shall  and  may  be  Iful  for  the  sd  (releasors)  their  exs  ads  and 
ass  from  time  to  time  when  and  as  they  shall  be  thereto  advised 
to  commence  and  prosecute  any  actions  suits  or  or.  proceeding 
either  at  law  or  in  equity  agst  the  sd  E.  jtly  with  the  sd  F.  or 
agst  the  sd  E.  his  exs  ads  or  ass  separately  for  the  purpe  of  re- 
covering or  compelling  or  of  enabling  the  sd  (releasors)  their 
exs  ads  or  ass  to  recover  or  compel  paymt  or  satisfaction  of  the 
debt  so  due  and  owing  from  the  sd  F.  and  E.  to  the  sd  (releasors) 
as  afd  either  by  or  out  of  the  jt  este  of  the  sd  F.  and  E.  or  by  or 
from  the  sd  F.  his  exs  ads  or  ass  or  his  separate  este  and  effects 
Provided  always  and  it  is  hby  furr  decld  and  agrd  by  and  betn 
the  pties  to  these  prests  and  it  is  the  true  intent  and  meaning  of 
them  and  of  these  prests  that  in  case  deft  shall  be  made  in  the 
due  paymt  of  any  two  of  the  before  mentd  promissory  notes 
successively  to  fall  due  in  such  manner  that  any  two  of  the 
promissory  notes  shall  be  due  and  unpaid  at  the  same  time 
Then  and  in  such  case  these  prests  and  evy  matter  or  thing 
herein  contd  shall  from  and  immly  after  such  deft  be  absolutely 
void  and  of  no  effect  And  the  sd  sum  of  £  and  all  and  evy 

or.  sum  or  sums  of  money  which  may  at  any  time  be  pd  in 
discharge  of  any  of  the  sd  promissory  notes  shall  be  carried  to 
the  acct  of  the  sd  F.  and  E.  with  the  sd  (releasors)  and  all  the 
debts  claims  and  demands  of  the  sd  (releasors)  their  exs  ads  and 
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rrt^\j  VTT  ^^^  ^y  reason  or  in  respect  of  the  deft  hnbefe  mentd  to  be  due  to 
Release.  them  from  the  sd  F.  and  E.  either  upon  or  agst  F.  and  E.  jtly 
or  separately  their  or  either  of  their  exs  or  ads  shall  from  and 
immly  after  such  deft  be  in  full  force  and  virtue  as  to  so  much 
of  the  debt  so  due  to  the  sd  {releasors)  as  afd  as  shall  remain 
unpd  in  like  manner  to  all  intents  and  purps  as  if  these  prests 
had  not  been  made  anything  herein  contd  to  the  contrary  thereof 
in  anywise  notwithstanding-  In  witness  Sec.  see  ante,  No.  LXVL 


No.  No.  CCCXLVIII. 

CCCLXVIII. 

Memorandum  indorsed  on  the  above  Deed  of  Release. 

This  deed  is  deposited  by  the  within-named  (releasors)  and 
by  G.  B.  of  (fee.  on  the  pt  of  the  within-named  (releasee)  with 
E.  L.  of  &c.  who  is  to  deliver  it  to  (releasee)  his  exs  or  ads  or  to 
his  or  their  order  after  due  paymt  of  the  within  mentd 
promissory  notes  according  to  the  tenor  and  meaning  of  the 
within-written  indre  of  rele  but  in  case  of  any  deft  in  paymt  of 
the  promissory  notes  or  any  of  them  according  to  the  tenor  and 
meaning  of  the  within-written  indre  E.  L.  is  to  deliver  up  the 
indre  to  the  sd  (releasors)  their  exs  or  ads  to  be  cancelled  In 
the  mean  time  the  indre  is  to  remain  in  the  hands  of  the  sd 
E.  L.  for  the  purps  afd. 


CONVEYANCES  IN  TRUST  FOR  CREDITORS. 


1 .  Validity  of  Deed  or  otherwise. 

2.  Power  of  Sale  to  Survivo7-s. 

3.  Delegating  Trust. 

4.  Power  to  sell  or  mortgage. 


5.  Receipts  of  Trustees,  valid  Dis- 

charges. 

6.  Liability  of  Purchaser. 


Validity  of  deed  Sect.  1.  A  conveyance  for  the  payment  of  debts  generally,  to 
which  no  creditor  is  a  party,  and  in  which  no  particular  debts  are 
expressed,  has  been  held  to  be  a  fraudulent  conveyance  within  the  27 
El.  c.  4,  as  against  a  purchaser  for  valuable  consideration,  Leech  v. 
Leech,  1  Chan.  Ca.  249  j  but  where  a  debtor  between  judgment  and 
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execution  made  an  assignment  of  all  his  effects  to  trustees  for  the    Conveyances  in 
benefit  of  all  his  creditors,  this  was  held  not  to  be  fraudulent  and       J^eSrs. 
void  under  the  13  El.  c.  5,  although  not  signed  by  any  of  the  ere-  - 

ditors,  see  Pickstock  v.  Lyster,  3  M.  &  S.  371 ;  see  further  Dig.  p. 
ii.  tit.  Frauds  (Fraudulent  Conveyances). 

2.  A  power  of  sale  given  to  two  or  more  trustees  will  not  survive,  Power  of  sale 
unless  it  be  expressly  so  stipulated  by  the  deed,  Townsetul  v.  Wilson, 

3  Madd.  261 ;  S.  C.  1  B.  &  A.  608. 

3.  As  trustees  cannot  delegate  their  power,  it  mav  be  sometimes  Delegating 

,      •  1         re        '  trust, 

prudent  to  give  them  express  authority  to  that  eiiect. 

4.  As  it  is  doubtful  whether,  under  a  trust  to  raise  money  by  sale  Power  to  sell  or 
or  mortgage,  the  trustees  having  mortgaged  can  afterwards  sell  to 

pay  off  that  mortgage,  Palk  v.  Lord  Clinton,  12  Ves.  48 ;  it  may  be 
proper  to  provide  for  this  event  in  the  deed. 

5.  Under  the  usual  clause,  that  the  receipts  of  trustees  shall  be  Receipts  of 

...,,.       trustees  valid 

valid  discharges,  it  is  necessary  for  all  the  trustees  to  join  m  the  ais-  discharges, 
charge :  where  a  trustee  has  onlv  released  to  his  co-trustee,  and  not 
absolutely  renounced  his  trust,  it  has  been  held,  that  his  signature  is 
necessary  to  make  a  valid  discharge,  Crew  v.  Dicken,  4  Ves.  97. 

6.  Where  an  estate  is  to  be  sold  for  the  payment  of  debts  generally.  Liability  of 
the  purchaser  is  not  bound  to  see  to  the  application  of  the  purchase-  ^  ^ 
money ;  but  where  the  debts  are  scheduled,  he  is  bound  so  to  do, 

unless  the  deed,  from  the  terms  of  it,  exonerates  him,  Duiich  v.  Keyit, 

1  Vem.  260;  Spalding  v.  Shalmer,  ib.  303;  Sinks  v.  Lord  Rokehy, 

2  Madd.  227.     See  further,  Ohs.  next  precedent. 


No.  CCCXLIX.  No. 

CCCXLIX. 
Conveyance  of  Freeholds  in   Trust  for  Creditors  where  the      Conveyance »» 
Debtor  is  a  Trader  {General  Precedent).  Creditors. 

This  Indre  made  the  &c.  see  ante,  No.  LXXXV.  Betn 
(debtor)  of  &c.  (a)  of  the  one  pt  {trustees)  of  &c.  creditors  of  the 
sd  (D.)  and  trustees  named  and  apptd  on  behalf  of  themselves 
and  the  or.  crs  of  the  sd  (D.)  for  the  purps  hraftr  mentd  of  the 
or.  pt  Whas  {recite  seisin,  see  Bankruptcy)  {b)     And  whas  the 

(a)  If  the  debtor  is  possessed  of  an  estate  in  right  of  his  wife,  or  is  tenant  ia 
tail,  as  to  parties  see  Fines  and  Recoveries. 

(6)  If  the  debtor  be  tenant  in  tail,  recite  seisin,  see  Bankruptcy.  Also  the 
consent  or  otherwise  of  the  protector,  see  Fines  and  Recoveries.     If  it  be  an 
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No. 
CCCXLIX. 

Conveyance  in 
Trust  for 
Creditors. 


Testatum. 


Habenilum. 


Power  to  sell 
or  mortgage. 


sd  ( D.)  is  and  stands  justly  indebted  to  various  psns  in  divers 
sums  of  money  on  or  or.  secties  which  he  is  desirous  of 

discharging  and  hath  agreed  for  the  more  speedy  paymt  thof  to 
convey  the  sevl  Ids  and  heredts  hnaftr  described  to  the  sd  (trus- 
tees) in  trust  to  sell  JVow  this  Indre  ivitnesseth  that  in  pursu- 
ance of  the  sd  agrt  and  for  and  in  conson  of  5s.  &c.  He  the  sd 
{D.)  (a)  Hath  granted  bargained  sold  aliened  and  reld  and  by 
these  presents  Doth  &c.  grant  &:c.  All  those  messes  &c.  togr 
with  all  houses  &:c.  [all  which  messes  &:c.  are  in  the  actual 
posson  &c.  but  see  post,  Release  (Conveyance)]  And  the 
revn  &:c.  And  all  the  este  &c.  of  him  the  sd  (Z),)  in  to  &;c. 
[togr  with  all  deeds  &.c.  see  Release  (Conveyance)  ]  To  Have 
and  to  Hold  the  sd  messes  Ids  and  heredts  and  all  and  singr 
or.  the  preses  hby  granted  and  reld  or  intended  so  to  be  unto 
the  sd  (trustees)  their  hrs  and  ass  for  ever  (b)  but  nevss  upon 
the  trusts  and  to  and  for  the  ends  intents  and  purps  and  under 
and  subject  to  the  powers  provos  declons  and  agrts  hnaftr 
decld  or  exprssd  concerning  the  same  (c)  that  is  to  say  Upo7i 
Trust  that  they  the  sd  (T.)  or  the  survors  (d)  or  survor  of  them 
or  the  hrs  exs  or  ads  of  such  survor  or  any  atty  (e)  or  atties 

appointment  under  a  power,  recite  the  deed  creating  the  power,  see  ante,  Ap- 
pointments. And  if  the  debtor  took  the  estate  to  himself  and  a  trustee,  to 
prevent  dower,  see  post,  Recitals. 

(a)  If  it  be  an  appointment  under  a  power,  say  "  by  virtue  and  in  pursuance 
of  the  powers  authties  and  limitations  in  the  sd  in  pt  recited  indre  contd  and  in 
exercise  of  all  or.  powers  in  him  vested  to  him  given  or  him  in  anywise  enabling 
in  this  behalf  Hath  directed  limited  and  appointed  and  by  this  present  deed  or 
%vriting  by  him  the  sd  (D.)  signed  sealed  and  delivered  in  the  presence  of  and 
attested  by  the  two  credible  witnesses  whose  names  are  intended  to  be  hereupon 
written  or  indorsed  as  witnesses  to  the  exon  thof  by  the  sd  (D.)  doth  direct  limit 
and  appt  That  all  &c.  (describe  parcels)  togr  with  all  houses  &c.  see  post,  Re- 
lease (Conveyance)  and  the  revn  &c.  shall  henceforth  be  and  remain  to  the 
use  of  the  sd  (  T.)  their  hrs  and  ass  for  ever  but  nevss  upon  the  trusts  &c.  And 
this  Indre furr  witnesseth  That  for  the  consons  afd  and  also  in  conson  of  5s.  to 
the  sd  (D.)  \_or,  if  there  be  a  dower  trustee,  to  the  sd  (D.  and  T.)  by  the  sd  ( T.)  ] 
in  &c.  pd  the  rect  &c.  He  the  sd  (D.)  Hath  lor,  '  they  the  sd  D.  and  T.  Have 
and  each  of  them  Hath'']  granted  bargained  &rc."  (see  above). 

(b)  If  the  debtor  be  tenant  in  tail,  and  there  be  no  protector,  it  may  be  sufn- 
cient  to  say,  "  freed  and  absolutely  discharged  from  all  estes  tail."  As  to  the 
declaration  to  bar  dower,  see  Dower,  and  Fines  and  Recoveries. 

(c)  If  there  be  copyholds,  then  add,  by  a  further  testatum,  a  covenant  to  sur- 
render, see  Conveyance  in  Trust  to  Sell. 

(d)  As  to  the  necessity  of  the  words  ''  survivors  &c."  see  sect.  2. 

(e)  As  to  the  propriety  of  this  clause,  see  sect.  .3. 
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by  them  or  him  duly  authorized  do  and  shall  witht  any  further  No. 

or  or.  consent  and  concurrence  of  the  sd  (D.)  his  hrs  exs  or  ads  Conveyance  in 
immly  or  at  any  time  or  times  after  the  sealing  and  delivery  of  Creditors. 
these  prests  make  sale  or  mortgage  of  all  the  sd  messes  and 
tents  Ids  heredts  and  preses  hby  granted  and  reld  or  orwise 
assured  or  intended  so  to  be  or  any  of  them  or  any  pt  or  pts 
thof  as  they  shall  think  fit  either  togr  and  in  one  lot  or  pel  or  in 
separate  lots  and  pels  and  either  by  public  sale  or  private  con- 
tract or  ptly  by  public  sale  and  ptly  by  private  contract  and  for 
such  price  or  prices  sum  or  sums  of  money  as  the  sd  ( T.)  or  the 
survors  &:c.  shall  think  fit  with  full  power  to  buy  in  all  or  any 
pt  of  the  sd  herdts  and  preses  which  shall  have  been  put  up  to 
sale  by  public  auction  and  to  resell  or  offer  them  again  to  sale  in 
all  or  any  of  the  modes  afd  witht  being  liable  in  any  of  the  sd  cases 
to  answer  for  any  loss  or  diminution  in  price  which  may  happen 
thby  and  also  to  mortgage  the  sd  heredts  and  preses  or  any  of 
them  or  any  pt  thof  and  at  any  time  thereaftr  to  sell  and  ab- 
solutely dispose  of  the  heredts  so  mtged  (a)  or  any  pt  thof  either 
subject  to  the  sd  mtges  or  discharged  therefrom  And  also  with 
like  power  and  authty  to  convey  and  assure  to  any  psn  or  psns 
who  shall  become  the  purchaser  or  purchasers  mortgagee  or 
mortgagees  of  the  sd  messes  or  any  pt  thof  in  such  manner  and 
form  as  he  or  they  shall  direct  or  appt  And  in  the  mean  time 
and  until  such  sale  or  or.  disposition  shall  be  made  and  as  to 

such  parts  as  remain  unsold  or  undisposed  of  Upon  Trust  that  To  receive  rents 

.  until  sale. 

they  the  sd  ( T.)  or  the  survor  &c.  do  and  shall  enter  mto  and 

upon  all  and  singr  the  same  heredts  and  preses  and  rece  and 

take  the  rents  issues  and  growing  proceeds  and  also  all  arrears 

of  rent  and  all  and  evy  sum  and  sums  of  money  which  are  now 

due  to  the  sd  (jD.)  from  all  and  evy  the  lessee  or  lessees  of  the 

sd  (D.)  (b)     And  it  is  hby  decld  and  agreed  by  and  betn  the  Contracts  en- 

pties  hereto  that  all  contracts  agrts  mtges  sales  dispositions  and  trustees  to  be 

conveyances  acts  deeds  matters  and  things  whatsr  which  shall  '  '  * 

or  may  be  entered  into  made  done  or  exted  by  the  sd  ( T.)  or 

the  survors  kc.  shall  be  as  valid  as  if  he  the  sd  (D.)  had  joined 


(a)  As  to  the  propriety  of  this  latter  clause,  see  sect.  4. 

{b)  If  there  be  arrears  of  rent,  add,  if  necessary,  an  assignment  of  the  rent  by 
a  further  testatum  and  a  power  of  attorney,  see  Conveyance  in  Trust  to  Sell. 
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CCCXLIX 

Conveuaiice  in    ^^  lieredts  and  preses  or  any  pt  thof  shall  or  may  be  conveyed 

Trust jor      shall  have  hold  and  enjoy  the  same  aost  the  sd  (Z).)  his  exs  and 

Creditors.  -^    •'  =>  _      _  "^  , 

ads  and  all  and  evy  or.  psn  or  psns  Ifully  claiming  or  possessing  : 
Trustees'  re-       any  este  right  or  title  from  through  or  under  him     And  (a)  it  is 
vaUd^discharges.  ^^^y  furr  agrd  and  decld  by  and  betn  the  sd  pties  hereto  so  far 
as  they  are  resply  interested  or  concerned  that  the  rect  and  rects  j 
of  the  sd  ( T.)  or  the  survors  &c.  shall  be  a  good  discharge  and  I ' 
good  discharges  to  any  purchaser  or  purchasers  mortgagee  or 
mortgagees  lessee  or  lessees  or  any  of  them  for  so  much  as  shall 
be  therein  expssd  or  ackngd  to  be  reed  And  that  all  psns  paying 
the  same  shall  not  aftwds  be  answe  or  accountable  for  the  loss  i 
Declaration  of    misapplication  or  nonapplication  thof  or  of  any  pt  thof    Aiid  it  i 
is  hby  furr  decld  and  agrd  that  the  sd  ( T.)  and  the  survors  &c. 
shall  stand  possessed  of  and  be  interested  in  all  and  evy  the 
sum  and  sums  of  money  which  shall  or  may  arise  or  come  to 
their  hands  by  any  sale  or  disposition  and  out  of  the  rents  issues 
or  or.  proceeds  thof  Upon  the  sevl  trusts  and  to  and  for  the  sevl 
ends  intents  and  purps  and  under  and  subject  to  the  sevl  provos 
restrictions  declons  and  agrts  which  are  {b)  decld  contd  and 
expssd  of  or  concerning  the  same  in  or  by  a  certain  indre  bear- 
ing even  date  with  these  prests  and  made  betn  the  sd  ( D.)  of 
the  first  pt  the  sd  (T.)  of  the  second  pt  and  the  sevl  or.  psns 
therein  named  as  crs  of  the  sd  (D.)  of  the  third  pt  (c)  And  the 


trusts. 


(a)  As  to  the  necessity  of  this  clause,  see  sect.  5,  6. 

(b)  Where  the  trusts  are  declared  in  the  same  deed,  see  Conveyance  in 
Trust  to  Sell,  and  also  Assignments  in  Trust. 

(f)  If  necessary,  add  "  And  the  sd  (D.)  doth  hby  for  himself  and  his  hrs 
declare  and  direct  that  immediately  upon  the  exon  of  these  prests  and  until  the 
trusts  hnbefe  referred  to  shall  have  been  fully  exted  all  the  este  right  title  and 
int  of  him  the  sd  (D.)  in  and  to  the  sd  heredts  and  preses  hby  granted  and  reld 
or  orwise  assured  or  intended  so  to  be  and  also  the  rents  issues  and  growing 
proceeds  thof  until  the  same  shall  be  sold  or  disposed  of  upon  the  trusts  hnbefe 
contd  shall  as  and  betn  the  psnl  reptives  of  him  the  sd  (  D.)  be  considered  as  and 
in  the  nature  of  psnl  este  and  belong  and  go  to  his  exs  and  ads  Subject  to  the 
trusts  afd  in  preference  to  and  exclusion  of  his  hrs  at  law  although  no  sale  thof 
shall  have  been  made  during  the  lifetime  of  him  the  sd  (D.)"  This  provision, 
so  far  as  regards  creditors,  appears  to  be  now  rendered  unnecessary  by  the  3  & 
4  W,  4,  c.  104,  which  makes  real  property  assets  for  the  payment  of  debts,  see 
Apfendix. 

Where  there  is  a  dower  trustee,  he  must  first  covenant  that  he  has  done  no 
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sd  (D.)  for  himself  his  hrs  exs  and  ads  doth  hbv  covt  with  and  No. 

.  CCCXLIX. 

to  the  sd  {T.)  their  hrs  exs  and  ads  in  manner  following  &c.  That    Cmneyance  in 
for  and  notwithstanding  any  act  &c.  heretofore  made  &c.  by  the       Creditors 
sd  (Z).)  he  the  sd  (D.)  is  seised  &:c.  see  Release  (Conveyance)  ~  ;; 

_  ^       ^  ^       ^  ...  .  Covenant  for 

without  any  manner  of  condon  limitation  &:c.  which  can  or  may  title. 

revoke  &c.  or  prejudicially  affect  the  same  in  any  manner  howsr  Seised  m  fee. 

[leases  and  agrts  for  leases  of  which  counterparts  have  been 

produced  unto  the  sd  trustees  excepted]    And  also  for  and  not-  Good  right  to 

withstanding  &c.  he  the  sd  (D.)  has  good  right  to  convey  unto 

the  sd  trustees  &c.    Andfurr  that  until  the  sd  trust  preses  shall  Quiet  enjoy- 

resply  be  sold  or  disposed  of  in  pursuance  of  the  trusts  hnbefe 

decld  for  that  purpe  the  same  and  evy  pt  thof  shall  be  and 

remain  to  the  uses  upon  the  trusts  and  for  the  ends  intents  and 

purps  hnbefe  decld  of  and  concerning  the  same  and  be  holden 

and  enjoyed  and  the  rents  issues  and  prfts  thof  reed  taken  and 

apphed  accly  And  from  and  immly  after  any  such  sale  and 

dispostion  shall  be  made  and  conveyances  exted  thof  it  shall  be 

Iful  for  the  purchaser  or  purchasers  mortgagee  or  mortgagees 

his  or  their  hrs  exs  ads  or  ass  from  time  to  time  and  at  all  times 

thereafter  peaceably  and  quietly  to  enter  into  and  upon  and 

hold  possess  and  enjoy  all  and  singr  the  same  heredts  and  preses 

with  their  respive  rights  members  and  apts  to  and  for  his  and 

their  own  use  and  bent     And  that  free  and  clear  &:c.  and  abso-  Free  from  in- 
.  .  cumbrances. 

lutely  discharged  and  exonerated  or  orwise  by  and  at  the  expence 

of  the  sd  (Z>.)  his  hrs  exs  and  ads  effectually  defended  protected 

and  indemnified  of  from  and  agst  &:c.  see  Release  (Conveyance) 

Andfurr  that  neither  he  nor  anv  or.  psns  IfuUv  claiming  or  to  ^o""  revoke 

.  powers. 

claim  by  from  or  under  him  shall  or  will  at  any  time  hraftr 

make  do  exte  commit  or  willingly  suffer  any  act  matter  or  thing 
whby  or  by  reason  whereof  the  exon  or  performance  of  the  trusts 
hby  expssd  or  decld  shall  or  may  be  defeated  prevented  or  hin- 
dered from  taking  effect  according  to  the  true  intent  and  mean- 
ing of  these  prests  nor  revoke  or  make  void  any  of  the  powers 
or  authties  hereby  given  or  which  shall  or  may  hraftr  be  given 
to  the  sd  {T.)  nor  rece  discharge  compound  sue  for  or  inter- 


act to  incumber;  and  afterwards  join  with  the  debtor  in  the  other  covenants,  see 
post,  Purchase,  and  Index  to  the  Precedexts. 

As  to  the  variations,  where  the  wife  is  a  party,  or  the  debtor  is  tenant  in  tail, 
see  Fines  and  Recoveries,  and  Index. 
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rcrxrix      meddle  with  any  of  the  rents  issues  or  prfts  nor  disavow  nor 
Conveyance  in   discontinue  or  become  nonsuit  in  any  action  or  suit  to  be  brought 

Trust  for         .  1      />  •^•11  />j 

Creditors.  m  respcct  thoi  nor  act  or  interiere  ni  or  about  the  preses  aid  or 
any  of  them  orwise  than  the  sd  (T.)  or  the  trustee  or  trustees  for 
the  time  being  shall  require  concerning  the  same  And  that  all  and 
singr  the  sd  heredts  and  preses  and  all  or.  the  este  and  effects  of 
the  sd  (D.)  shall  be  holden  and  enjoyed  by  the  sd  (T.)  or  the 
trustee  or  trustees  for  the  time  being  witht  the  let  suit  interrup- 
tion or  disturbance  of  the  sd  (Z).)  his  exs  or  ads  or  any  or.  psn 
or  psns  claiming  or  to  claim  by  from  through  under  or  in  trust 
for  him  or  them  And  furr  that  he  the  sd  {D.)  his  hrs  exs  or 
ads  shall  and  will  at  all  times  at  the  request  of  the  sd  trustee  or 
trustees  for  the  time  being  be  aiding  and  assisting  him  or  them 
in  the  trusts  afd  and  shall  and  will  satisfy  and  confirm  all  and 
whatsr  they  or  any  of  them  shall  IfuUy  do  or  cause  to  be  done 
in  or  about  the  same  And  lastly  that  he  the  sd  {D.)  his  exs 
ads  and  ass  and  all  and  evy  or.  psn  or  psns  rightfully  claiming 
or  possessing  any  este  right  title  charge  or  int  at  law  or  in  equity 
in  to  out  of  upon  or  respecting  the  heredts  and  preses  hby 
granted  and  reld  or  orwise  assured  or  intended  so  to  be  or  any 
pt  thof  from  through  under  or  in  trust  for  him  them  or  either  of 
them  [or.  than  psns  claiming  or  intitled  under  or  by  virtue  of 
such  leases  or  agrts  as  afd]  shall  and  will  from  time  to  time 
upon  evy  reasone  request  of  the  sd  trustee  or  trustees  for  the 
time  being  but  at  the  proper  costs  and  chas  of  the  sd  (7).)  his 
exs  or  ads  make  do  exte  and  perform  all  and  evy  such  furr  and 
or.  acts  deeds  matters  and  things  as  shall  be  necessary  for  the 
furr  better  more  perfectly  and  satisfactorily  granting  releasing 
confirming  and  assuring  the  same  heredts  and  preses  and  evy 
and  any  pt  thof  with  their  respive  rights  members  and  apts  unto 
and  to  the  use  of  the  sd  (  T.)  their  hrs  and  ass  upon  and  for  the 
trusts  ends  intents  and  purps  hnbefe  expssd  and  decld  of  and 
concerning  the  same  in  such  manner  and  form  as  they  the  sd 
{T.)  or  the  trustee  or  trustees  for  the  time  being  or  the  pur- 
chaser or  purchasers  or  mortgagee  or  mortgagees  his  or  their 
counsel  in  the  law  shall  reasonably  devise  advise  or  require 
Trust  deed.  Provided  always  nevss  that  the  concurrence  or  assent  of  him 
the  sd  (-D.)  his  hrs  or  exs  &:c.  in  or  to  any  conveyance  assign- 
ment or  assurance  to  any  purchaser  or  mtgee  or  or.  psn  to  whom 
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the  same  heredts  and  preses  or  any  pt  thof  shall  be  sold  or  dis-  No. 

■         CCCXLIX. 
posed  of  or  intended  so  to  be  conveyed  or  assured  shall  not  in    ^oni 


ivevance  tn 


an\'wise  be  deemed  requisite  to  give  effect  to  the  same  (a)     In       Credi/ors. 
witness  &c.  see  ante,  No.  XLVI. 


No.  CCCL.  No.  cccL. 

Trust  Deed. 

A   Trust  Deed  for  the  Benefit  of  Creditors,  to  accompany  a 
Deed  of  Conveyance  or  Assignment.     {General  Precedent.) 
Ohs.  1.  As  to  the  effect  of  this  deed,  see  Pref.  Composition,  sect. 
10,  and  Pref.  last  Precedent;  and  as  to  the  stamp,  see  Pref.  Compo- 
sition, sect.  11. 

2.  Trustees  are  not  chargeable  for  the  acts  or  receipts  of  one  ano-  Liability  of 
ther ;    and  although  there  are  not  negative  words  in  a  deed  to  that 

effect,  yet  courts  of  equity  will  not  make  them  liable  ;  but  if  they  will 
bind  themselves,  the  court  will  not  relieve  them,  especially  in  a  case 
of  composition  of  debts,  Leigh  v.  Barry,  3  Atk.  582. 

3.  Although  trustees  are  intitled  to  all  fair  allowances  for  what  they  Reimbursement 
have  actually  expended,  yet  the  usual  clause  for  reimbursement  is  ^°  "^"^  ^^^' 
very  necessary,  particularly  when  the  cestuique  trust  aliens  the  estate, 

Trott  V.  Dawson,  1  P.  Wms.  779  j  7  B.  P.  C.  266. 

This  Indre  made  &c.  (see  ante,  No.  LXXXV.)  Betn  {debtors) 
of  &c.  bankers  and  coptnrs  of  the  first  pt  {trustees)  of  &:c.  of  the 
second  pt  and  the  sevl  persons  creditors  of  the  sd  (Z>.)  whose 
names  and  seals  are  hereunto  set  and  affixed  of  the  third  pt 
Whas  the  sd  (Z>.)  lately  carried  on  the  business  of  bankers  as 
afd  under  the  firm  of  &c.     And  whas  the  sd  {D.)  became  and  Recital  of  busi- 

,,,  1-1  !•  Ill  i^css  carried  on 

now  are  indebted  on  their  sd  ptnship  acct  unto  tlie  sd  sevl  psns  Jq  partnership. 
pties  to  these  prests  of  the  third  pt  in  several  sums  of  money  or 
engagements  to  replace  Bk  stock  or  or.  property  And  the  sd  of  carrying  oa 
{D.)  are  also  sevlly  indebted  on  their  own  private  and  separate 
acct  unto  some  of  the  sd  sevl  psns  who  are  or  are  intended  to 
be  pties  to  these  prests  And  the  sd  {D.)  being  unable  at  present 
to  pay  and  discharge  the  full  amount  of  the  debts  owing  by 
them  as  afd  it  was  lately  proposed  and  agrd  by  and  betn  all  the 

(a)  Where  the  dehtor  is  a  tenant  in  tail,  and  there  is  an  unconsenting  pro- 
tector, a  covenant  to  perfect  title  must  be  added,  see  post,  Fines  and  Reco- 
veries.    If  the  debtor  be  a  tenant  for  life,  or  it  be  necessary  on  any  account  to 
nsure  his  life,  add  a  covenant  to  that  effect,  see  ante,  Annuity. 
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No.  CCCL. 
Trust  Deed. 


Of  conveyance 
to  trustees. 


Testatum. 


Declaration  of 
trusts. 


To  pay  rent, 
taxes,  salaries 
&c. 


To  apply  sepa- 
rate estate  to  the 
payment  of  se- 
parate debts. 


pties  hereto  that  the  sd  {D.)  shd  convey  and  assign  all  the  este 
and  eftects  belonging  to  them  on  acct  of  their  sd  ptnship  and 
also  that  each  of  them  shd  convey  assign  and  transfer  all  the 
este  and  effects  belonging  to  him  as  his  separate  property  to  the 
sd  ( T.)  their  hrs  exs  ads  or  ass  Li  Trust  and  for  the  purps  hnaftr 
mentd  And  whas  by  indres  of  lease  and  release  {or  "  bargain 
and  sale")  and  assnment  beaiing  even  date  with  these  prests  and 
made  &:c.  the  freehd  copyhd  leasehd  and  psnl  este  of  the  sd  (Z).) 
jtly  and  severally  have  been  conveyed  assigned  and  covtd  to  be 
surrendered  by  them  unto  and  to  the  use  of  the  sd  {T.)  their 
hrs  exs  ads  or  ass  In  Truat  nevss  to  make  sale  of  the  same 
under  the  powers  in  the  now  reciting  indres  contd  and  to  pay 
apply  and  dispose  of  the  produce  of  such  sale  upon  the  trusts 
and  to  and  for  the  ends  intents  and  purps  hereby  referred  to 
being  the  same  trusts  ends  intents  and  pui-ps  decld  and  contd 
in  these  prests  Now  &c.  That  in  pursuance  of  the  sd  agrt  and 
for  carrying  the  same  into  effect  the  sd  pties  to  these  prests  do 
hby  declare  it  to  be  the  true  intent  and  meaning  of  them  and 
these  prests  that  the  sd  (T.)  and  the  survors  and  survor  of  them 
and  the  exs  ads  and  ass  of  such  survor  shall  stand  and  be  pos- 
sessed of  and  interested  in  all  and  singr  the  mos  to  arise  by 
such  sale  of  the  sd  freehd  copyhd  leasehd  and  psnl  este  and 
effects  of  the  sd  (Z).)  conveyed  and  assd  to  them  the  sd  {T.) 
their  hrs  &:c.  as  hnbefe  mentd  and  also  of  and  in  the  rents  of 
the  sd  freehd  ko..  este  in  the  mean  time  imtil  such  sale  thof 
Upon  the  Trusts  and  for  the  intents  and  purps  hnaftr  decld  of 
and  concerning  the  same  that  is  to  say  Upon  Trust  that  they 
the  sd  ( T.)  or  the  survors  or  survor  of  them  or  the  exs  ads  or  ass 
of  such  survor  do  and  shall  in  the  first  place  deduct  retain  and 
reimburse  to  himself  and  themselves  all  usual  outgoings  for  rent 
taxes  repairs  salaries  of  elks  and  agents  and  all  such  or.  costs 
chas  and  exps  as  he  and  they  resply  shall  or  may  pay  incur  or 
be  put  unto  in  the-exon  of  the  trusts  by  these  prests  resply  and 
by  the  sd  indres  of  lease  and  release  {or  "  of  bargain  and  sale") 
and  assnmt  reposed  in  him  and  them  And  in  the  next  place 
do  and  shall  apply  the  clear  residue  of  the  produce  of  the  sepa- 
rate este  or  each  of  them  the  sd  {D.)  resply  or  a  competent  pt 
thof  in  paymt  of  the  debts  owing  by  him  separately  to  such  of 
the  crs  as  have  exted  or  shall  exte  these  prests  or  their  respive 
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exs  ads  ass  agents  or  atties  and  in  proportion  to  the  amount  of    No.  CCCL. 

,    -  .  ,  ,  .  1  •      -J  c  Trust  Deed. 

the  debts  owing  them  resply  witht  any  priority  or  preterence 

until  each  of  the  sd  crs  resply  or  his  or  her  exs  &;c.  shall  have 
received  the  full  amount  of  the  debts  owing  to  him  her  or  them 
and  do  and  shall  apply  the  residue  or  surplus  (if  any)  of  the  pro- 
duce of  the  separate  este  of  each  of  them  the  sd  (D.)  in  aid  of  the 
ptship  fund  for  the  paymt  of  the  ptship  debts  until  each  of  the  Pay  partnership 
sd  ptship  crs  who  have  exted  or  shall  exte  these  prests  his  or 
her  exs  &:c.  shall  have  reed  the  full  amount  of  the  debts  owing 
to  him  her  or  them  resply  and  do  and  shall  apply  the  surplus  (if 
any)  of  the  share  of  each  of  them  in  the  clear  residue  of  the  ptship 
effects  in  or  tow^ards  such  of  his  separate  debts  for  which  pro- 
vision is  hby  made  as  shall  not  have  been  discharged  out  of  the 
clear  residue  of  his  separate  este  in  manner  and  pursuant  to  the 
directions  hnbefe  contd  in  that  behalf  And  lastly  do  and  shall  and  surplus  (if 

any)  to  the  se- 

pay  to  each  of  them  the  sd  (D.)  his  exs  ads  or  ass  the  clear  veral  debtors, 
residue  or  surplus  (if  any)  of  the  produce  of  his  separate  este  as 
also  of  the  surplus  ^if  any)  of  his  share  of  the  produce  of  the 
ptship  effects  subject  nevss  to  the  provision  hnaftr  contd  i.  e.  in 
case  any  one  or  more  of  the  sd  (Z>.)  is  are  or  shall  become  a  cr 
or  crs  of  the  or.  or  ors  of  them  either  by  having  pd  or  payg  out 
of  the  produce  of  his  effects  or  orwise  debts  or  the  share  of  debts 
paye  by  the  or.  of  them  Then  and  in  that  case  such  of  them  the 
sd  (D.)  as  shall  be  a  cr  or  crs  shall  rece  out  of  the  surplus  which 
would  have  belonoed  to  such  of  them  as  shall  be  a  dr  or  drs  as 
afd  the  money  which  shall  be  owing  to  him  or  them  as  afd  any 
thing  hnaftr  contd  to  the  contrary  thof  in  anywise  notwith- 
standing (a)  Provided  always  and  it  is  hby  decld  and  agrd  by  Provision  as  to 
and  betn  all  the  pties  to  these  prests  that  in  case  there  shall  be  ^ij'ij  So'eli°ey 
any  sum  or  sums  of  money  owing  or  to  be  pd  by  the  sd  (D.)  on  ^^e  due. 
bills  or  orwise  which  are  not  yet  paye  it  shall  and  may  be  Iful 
for  the  sd  trustee  or  trustees  for  the  time  being  to  pay  the  same 
sums  or  a  dividend  thereon  on  being  allowed  discount  or  rebate 

(a)  If  a  fiat  has  been  issued  against  one  of  the  partners,  then  say,  "  Provided 
always  and  it  is  hby  decld  and  agrd  by  and  betn  the  pties  hereto  that  unless  the 
fiat  of  bankruptcy  awarded  and  issued  agst  the  sd  C.  shall  be  rescinded  within 
mths  after  the  day  of  the  date  of  these  prests  the  trusts  hnbefe  decld  for 
the  bent  of  the  separate  crs  of  the  sd  C.  shall  cease  and  be  void.  Provided  also 
and  it  is  &c."     See  above. 

VOL.  I.  Y  y 
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No.  CCC.L.     for  the  time  which  shall  remain  unexpired  at  the  time  of  the 
-^  paymt  of  the  same  sums  of  money  in  the  same  manner  as  if  the 


same  debts  had  been  proved  or  claimed  under  a  fiat  of  bkptcy 
Provided  also  that  it  shall  and  may  be  Iful  for  the  trustee  or  trus- 
tees for  the  time  being  if  he  or  they  shall  think  proper  out  of  the 
trust  or  any  or.  mos  which  shall  come  to  his  or  their  posson 
under  or  by  virtue  of  the  release  (or  Bargain  and  Sale)  and 
Assignment  bearing  even  date  with  these  prests  to  satisfy  and 
To  discharge      discharge  the  extents  at  the  suit  of  the  Crown  which  have  been 

Gxtcnts* 

„    ,.   ,  awarded  aost  the  este  and  effects  of  the  sd  {D.)  And  also  after 

To  discharge  o  ^       ^ 

debts  not  ex-      paying  tliereout  all  such  costs  chas  and  exps  as  are  hnaftr 

ceeding  the  sum     ,.  , 

of  £  directed  to  be  raised  and  pd  to  pay  the  sevl  crs  of  the  sd  (JJ.) 

whose  debts  resply  do  not  exceed  the  sum  of  £  each 

the  full  amount  of  such  debts  nevss  with  this  restriction  that  the 
proceeds  of  the  ptship  effects  as  far  as  the  same  will  extend  shall 
be  applied  in  paymt  of  such  only  of  the  same  debts  as  are  owing 
on  the  sd  ptship  acct  and  that  the  proceeds  of  the  separate  estes 
of  each  of  them  the  sd  (D.)  so  far  as  the  same  will  extend  shall 
be  pd  and  applied  in  paymt  of  such  of  the  same  debts  as  are 
owing  by  each  of  them  the  sd  {D.)  resply  upon  his  separate  acct 
[but  the  ptship  property  or  the  proceeds  thereof  may  by  way  of 
loan  to  the  separate  este  of  the  sd  (Z).)  be  applied  in  paymt  and 
Power  to  com.    discharge  of  the  money  to  be  levied  on  the  sd  extents]     And 
duors  ^c.    "^'  that  it  shall  and  may  be  Iful  for  the  sd  (Z).)  or  the  survor  &c.  or 
the  trustee  or  trustees  for  the  time  being  if  he  or  they  shall  see 
occasion  and  in  his  and  their  discretion  think  it  expedient  to 
settle  and  agree  with  any  of  the  crs  of  the  sd  (D.)  jtly  and 
sevlly  whose  respive  debts   do  not  amount  to  £ 
and    to   make   them    such  paymts   or    compensation   for  the 
same  by  way  of  composition  as  they  may  resply  agree  to  ac- 
Proviso  that       ccpt    Provided  always  that  if  at  any  meeting  of  the  creditors 
release  or  extend  to  be  Convened  for  the  purpe  by  fourteen  days'  notice  in  the 
the^power  of^      London  Gazette  {stating  the  day  and  place  of  such  meeting)  it 
debts.  shall  be  deemed  expedient  by  the  major  pt  in  value  of  the  crs 

then  present  and  it  shall  be  then  and  there  resolved  and  deter- 
mined that  the  power  and  provision  lastly  hnbefe  contd  shall  be 
reld  and  abandoned  or  shall  be  enlarged  and  extended  as  to  the 
amount  of  the  debts  to  be  comprehended  within  such  provision 
Then  and  in  such  case  the  same  shall  be  either  reld  and  aban- 
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doned  by  the  sd  tnistee  or  trustees  for  the  time  being  and  shall     No.  CCCL. 

11  Trust  Deed. 

thenceforth  cease  and  be  void  to  all  nitents  and  purps  whatsr  — 

but  witht  prejudice  to  any  composition  or  agrt  previously  made 
under  or  by  virtue  of  the  same  provision  or  as  the  circumstances 
of  the  case  shall  require  the  trustee  or  trustees  for  the  time 
being  shall  be  at  full  liberty  and  have  full  power  and  authty  to 
act  under  such  enlarged  or  extended  power  of  compounding 
debts  as  the  case  may  be  And  also  to  pay  to  and  for  all  or  any  To  set  apart 
of  the  crs  of  the  sd  (Z).)  either  jtly  or  sevlly  who  by  reason  of  tors  abroad, 
infancy  or  or.  disability  cannot  legally  or  witht  breach  of  trust 
accede  to  these  prests  the  full  amount  of  the  debts  owing  to  the 
same  resply  and  also  to  appropriate  and  set  apart  the  amount  of 
the  debts  owing  to  creditors  in  India  or  in  pts  beyond  the  seas 
who  shall  not  before  a  final  dividend  shall  be  made  accede  to 
and  exte  these  prests     And  finally  if  it  shall  be  deemed  neces- 
sary or  expedient  to  retain  such  sum  or  sums  of  money  as  shall 
be  required  to  answer  the  full  amount  of  the  debts  in  respect  of 
which  such  appropriation  is  to  be  made  the  balance  or  surplus 
of  debts  (if  any)  after  satisfying  the  debts  of  the  crs  residing 
abroad  or  so  much  of  the  same  debts  as  the  trustee  or  trustees 
for  the  time  being  shall  think  fit  to  satisfy  shall  be  applied  in 
the  same  or  like  manner  as  the  residue  of  the  produce  of  the 
sd  trust  estes  Subject  nevss  to  the  provision  hnaftr  contd  that 

is  to  say  Provided  always  and  it  is  hby  decld  that  all  debts  Debts  to  be 

iii-r^  II  1  1-  1  1.     verified  on  oath. 

owmg  by  the  sd  (JJ.)  as  well  on  the  ptship  as  on  the  separate 

acct  shall  be  verified  and  proved  by  the  affidavits  of  the  sd  sevl 

crs  stating  the  amount  and  conson  of  the  same  to  be  sworn 

before  a  Master  Extraordinary  in  Chancery  or  a  magistrate  of 

the  county  or  district  in  which  the  pty  shall  reside  if  the  trustee 

or  trustees  for  the  time  being  shall  require  the  same     Provided 

also  and  notwithstanding  any  thing  hnbefe  contd  it  shall  and 

may  be  Iful  for  the  sd  trustee  or  trustees  for  the  time  being  to 

compromise  settle  and  ascertain  the  amount  of  the  debt  or  debts 

claimed  by  the  cr  or  crs  resply  and  also  the  fund  on  which  the 

pty  or  pties  is  are  or  ought  to  be  deemed  a  cr  or  crs  and  also  to 

separate  distinguish  and  allot  the  separate  property  from  the 

ptship  property  according  to  the  best  of  his  or  their  judgment 

for  the  purpe  of  dividing  the  final  residue  or  surplus  (if  any) 
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No.  crcL. 

Trust  Deed. 

Provision  as  to 
creditois  having 
securities. 


Power  to  com- 
pound debts 
owing  to  the 
debtors. 


To  sell  upon 
credit. 


To  refer  dis- 
putes to  arbi- 
tration. 


betn  the  sd  (D.)  and  their  reptive  or  reptives  Provided  {a)  also 
and  it  is  hby  decld  and  agrd  that  any  cr  or  crs  who  hath  or  have 
any  secty  for  his  her  or  their  debt  or  any  pt  thof  shall  or  may 
exte  these  prests  witht  prejudice  to  the  same  secty  or  secties 
with  the  consent  of  the  trustee  or  trustees  for  the  time  being 
and  convert  the  same  into  money  and  rece  a  divd  rateably  with 
the  or.  crs  for  so  much  of  the  same  debt  or  debts  as  shall  not  be 
answd  and  pd  out  of  the  proceeds  of  the  same  secty  or  secties 
And  that  the  trustee  or  trustees  for  the  time  being  shall  or  may 
in  his  or  their  discretion  compound  any  debt  or  debts  o\\-ing  to 
the  sd  (D.)  or  any  one  or  more  of  them  and  accept  pt  thof  or 
give  further  time  for  paymt  of  the  same  debt  or  debts  and  shall 
or  may  sue  or  refrain  from  suing  for  any  debt  or  debts  as  they 
shall  think  proper  or  sign  a  certificate  of  any  psn  or  psns  in- 
debted to  the  sd  (-D.)  who  are  or  may  become  bankrupt  And 
that  the  trustee  or  trustees  for  the  time  being  shall  or  may  make 
any  arrangement  he  or  they  shall  deem  proper  with  any  psn  or 
psns  holding  any  secties  given  by  the  sd  (D.)  or  any  of  them 
as  a  pledge  for  money  for  the  purpe  of  procuring  possession  of 
the  Ids  and  property  comprised  in  any  mtge  made  or  secty  given 
so  nevss  as  that  the  conson  or  price  given  upon  such  arrange- 
ment shall  not  exceed  the  amount  or  value  of  the  principal  and 
int  Andfurr  that  the  sd  trustee  or  trustees  for  the  time  being 
shall  and  may  sell  all  or  any  pt  of  the  trust  property  for  money 
to  be  pd  at  a  future  day  or  upon  credit  or  for  secty  or  secties  by 
way  of  bills  of  exchange  or  orwise  as  he  or  they  shall  think 
advantageous  And  shall  or  may  sell  or  convert  into  money  all 
contingent  ints  and  secties  which  cannot  immly  be  inforced  with 
a  prospect  of  advantage  and  all  debts  which  shall  be  deemed  bad 
or  doubtful  or  which  cannot  be  collected  in  wathin  rease  time 
And  shall  and  may  be  at  liberty  at  any  auction  or  auctions  to 
buy  in  all  or  any  pt  of  the  trust  property  which  shall  be  offered 
for  sale  and  to  resell  the  same  at  any  future  auction  or  by  pri- 
vate contract  witht  being  liable  to  answer  for  any  loss  or  dimi- 
nution of  price  upon  such  resale  And  it  is  hby  furr  decld  and 
agreed  that  in  case  any  doubt  or  diflSculty  shall  arise  in  ascer- 
taining the  amount  of  any  sum  or  sums  of  money  due  or  paye 


(fl)  As  to  the  reason  for  this  clause,  see  Pref.  sect.  5. 
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to  any  cr  or  crs  of  the  sd  (D.)  either  on  then-  ptship  or  separate  No.  CCCL. 
acct  Then  and  in  evy  such  case  the  full  and  exclusive  power  of 
ascertaining  the  amount  of  the  same  debt  or  debts  resply  shall 
be  referred  to  such  psn  or  psns  as  the  sd  trustee  or  trustees  for 
the  time  being  on  the  one  pt  and  the  cr  or  crs  the  amount  of 
whose  debt  or  debts  shall  be  called  in  question  of  the  or.  pt 
shall  appt  for  that  purpe  And  that  the  award  and  determination 
of  the  person  so  apptd  shall  be  final  and  conclusive  on  all  psns 
intitled  to  any  int  or  bent  under  these  prests  And  that  all  differ- 
ences which  shall  arise  respecting  the  amount  of  any  debt  or  debts 
owing  to  the  sd  (D.)  or  any  one  or  more  of  them  jtly  or  sepa- 
rately or  touching  or  concerning  any  property  claimed  as  their 
or  any  or  either  of  their  effects  or  belonging  especially  to  any  of 
their  crs  shall  be  settled  in  the  same  or  like  manner  if  the  sd 
(T.)  or  &c.  shall  think  it  proper  and  requisite  to  settle  the  same 
And  it  is  furr  provided  and  agrd  that  the  trustee  or  trustees  for  Power  to  rent 

,  offices,  hire 

the  time  being  shall  and  may  rent  and  hire  such  places  and  clerks,  &c. 
employ  such  psns  and  at  such  salaries  as  he  or  they  shall  think 
proper  and  necessary  for  carrying  on  the  affairs  of  the  trust  and 
at  the  expence  of  the  trust  este     Ayid  also  in  case  it  shall  be  To  defend 

actions,  \c, 

deemed  expedient  to  defend  any  action  or  suit  touching  or  con- 
cerning- the  trust  este  the  trustee  or  trustees  for  the  time  being 
shall  or  may  exercise  his  or  their  discretion  in  commencing  and 
defending  the  same  and  shall  or  may  retain  all  costs  chas  and 
exps  in  anywise  relating  thereto  by  and  out  of  the  monies  which 
shall  be  reed  by  him  or  them  by  virtue  of  the  trusts  afd     And  To  allow 

•'  debtors  the  use 

fun'  that  it  shall  and  may  be  Iful  for  the  trustee  or  trustees  for  oi  household 
the  time  being  to  give  and  deliver  to  each  or  any  or  either  of  the 
sd  (D.)  either  the  use  for  a  time  to  be  limited  or  the  absolute 
property  of  all  or  any  pt  of  the  household  furniture  and  linen  of 
each  of  the  sd  (D.)  any  thing  hnbefe  contd  in  anywise  to  the 
contrary  notwithstanding     And  it  is  hby  decld  and  agrd  that  Receipts  of 

•'  ^  „  .  .         trustees  to  be 

the  rect  and  rects  of  the  trustee  or  trustees  for  the  time  being  valid  discharges. 

shall  be  a  full  and  effectual  discharge  and  full  and  effectual 

discharges  to  all  psns  who  shall  become  purchasers  of  the  este 

and  effects  of  the  sd  (D.)  to  be  conveyed  and  assigned  and 

covtd  to  be  surrendered  by  the  sd  indre  of  Release  (or  Bargain 

and  Sale)  and  Assnmt  bearing  even  date  herewith  and  to  his 

her  or  their  respive  his  exs  ads  and  ass  for  such  purchase  money 
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No.  CCCL. 

Trust  Deed. 

Purchasers  not 
liable. 


To  make  a 
dividend 


of         shillings 
in  the  pound ; 

and  further 
dividends. 

To  deposit  trust 
monies  with 
bankers. 


To  make  out  an 
account  at 
stated  times, 
to  be  laid  before 
creditors. 


or  SO  much  thof  as  shall  by  such  rect  or  rects  be  ackngd  or 
expssd  to  be  reed  so  that  no  such  purchaser  or  purchasers  or 
any  of  them  or  any  or  either  of  their  hrs  exs  ads  or  ass  shall 
aftwds  be  subject  or  liable  to  attend  or  see  to  the  applicon  of 
such  trust  mos  or  any  pt  thof  or  be  responsible  or  accountable 
for  the  misapplicon  of  such  trust  mos  or  any  pt  thof  by  reason 
or  means  of  the  trusts  hnbefe  decld  or  upon  any  or.  acct  whatsr 
And  each  of  the  sd  (y.)  for  himself  sevUy  (a)  and  resply  and  for 
his  sevl  and  respive  exs  ads  and  ass  and  not  the  one  for  the  or. 
of  them  doth  hby  covt  &c.  with  and  to  the  sd  (C.)  that  they  the 
sd  (T.)  or  the  survors  &c.  shall  and  will  from  time  to  time  as 
soon  as  conveniently  may  be  after  the  date  hereof  make  a  divd 
or  divds  of  all  the  trust  mos  which  shall  have  been  reed  by  them 
or  any  or  either  of  them  by  virtue  or  in  pursuance  of  the  sd 
indre  of  Release  (or  Bargain  and  Sale)  and  Assnmt  unto  and 
amongst  all  the  crs  of  the  sd  (D.)  who  shall  exte  or  accede  to 
these  prests  rateably  according  to  the  sevl  trusts  hnbefe  expssd 
and  decld  concerning  the  same  subject  nevss  to  the  provisions 
hnbefe  contd  and  shall  and  will  make  the  first  divd  as  soon  as 
the  money  in  hand  shall  be  sufficient  to  pay  shillings 

in  the  pound  on  the  amount  of  the  debts  paye  out  of  the  same 
money  and  a  furr  divd  from  time  to  time  as  often  as  the  money 
in  hand  shall  be  sufficient  to  pay  shillings  in  the  pound 

And  that  the  money  which  shall  from  time  to  time  be  reed  on 
acct  of  the  sd  trust  este  and  all  bills  and  secties  for  the  same 
shall  be  deposited  wjth  Messrs.  bankers 

in  the  name  and  names  of  the  trustee  or  trustees  for  the  time 
being  A7id  also  shall  and  will  once  in  evy  calr  mths  or 

oftener  if  they  shall  think  proper  make  out  a  full  parlar  of  the 
acct  in  the  business  of  the  trusts  reposed  in  them  as  afd  and 
produce  the  same  for  the  inspection  of  the  sd  pties  hereto  of  the 
third  pt  at  a  meeting  to  be  called  for  that  purpose  by  14  days' 
notice  in  the  London  Gazette  and  at  such  meeting  shall  and 
will  make  all  such  statements  and  give  all  such  explanations  as 
shall  be  requisite  for  the  elucidation  of  the  same  accts  and  shall 
and  will  in  the  exon  of  the  sd  trusts  reposed  in  them  as  afd  act 


(a)  As  to  the  necessity  of  the  covenant  on  the  part  of  the  trustees  being 
several,  see  sect.  2. 
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to  the  best  of  their  judgment  for  the  bent  and  advantage  of  all     No.  CCCL. 

,                   .                       .                                                                                           .         Trust  Deed. 
the  psns  interested  in  the  same  trust     Provided  always  and  it 

is  hby  furr  decld  and  agrd  that  when  all  the  trusts  hby  reposed 
in  the  sd  (T.)  or  the  survors  &c.  shall  be  fully  exted  and  per- 
formed as  far  as  the  same  shall  in  the  opinion  of  the  trustee  or 
trustees  for  the  time  being  be  practicable  the  sd  trustee  or 
trustees  for  the  time  shall  call  a  meeting  of  the  crs  of  the  sd 
(D.)  by  14  days'  notice  &:c.  and  at  such  meeting  shall  and  will 
produce  their  acct  respecting  the  trusts  hby  in  him  and  them 
reposed  for  the  inspection  of  the  crs  present  at  such  meeting 
And  that  the  major  part  in  value  of  the  crs  so  present  shall  have 
full  power  by  their  resolution  to  allow  the  same  accts  and  that 
when  so  allowed  they  shall  be  binding  and  conclusive  on  all 
pties  interested  therein  And  that  the  same  major  pt  of  the  crs 
shall  also  have  full  powder  to  declare  the  trustee  or  trustees  for  Trustees  to  be 
the  time  being  fully  acquitted  and  released  and  he  and  they  ""^^'^^ 
accordgly  shall  be  acquitted  and  released  from  the  trusts  re- 
posed in  him  and  them  and  the  trust  accts  finally  closed  subject 
ncvss  to  any  paymt  by  way  of  final  divd  of  the  trust  money 
then  in  hand    Provided  always  and  it  is  hby  decld  and  agrd  by  Appointment  of 

new  trust66s 

and  betn  the  pties  to  these  prests  that  in  case  of  the  death  of 

any  one  or  more  of  the  sd  {T.)  or  in  case  any  of  them  shall 

refuse  decline  or  be  incapable  to  act  Then  and  in  either  of  these 

cases  it  shall  and  may  be  Iful  for  the  major  part  of  the  crs  of  the 

sd  (Z).)  to  be  present  at  any  meeting  held  pursuant  to  notice  in 

the  London  Gazette  to  nominate  and  choose  such  psn  or  psns  as 

they  shall  think  fit  to  be  a  trustee  or  trustees  in  the  place  of  such 

trustee  or  trustees  as  shall  die  refuse  decline  or  be  incapable  to 

act  and  every  such  psn  so  to  be  chosen  shall  have  the  like  power 

authority  and  control  as  any  of  them  the  sd  ( T.)  have  or  can  or 

may  have  by  virtue  of  these  prests     And  furr  that  the  sd  {T.)  indemnify 

or  the  survors  &:c.  or  the  trustee  or  trustees  for  the  time  being 

shall  be  charged  and  chargeable  only  for  such  mos  as  the  same 

trustee  or  trustees  resply  shall  actually  rece  by  virtue  of  the 

trusts  hby  reposed  in  him  or  them  notwithstanding  his  their  or 

any  of  their  giving  or  signing  or  joining  in  giving  and  signing 

any  rect  or  rects  for  the  sake  of  conformity  And  that  any  one 

or  more  of  them  shall  not  be  answerable  or  accountable  for  the 

or.  or  ors  of  them  but  each  and  evy  of  them  resply  for  his  own 
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No.  CCCL 
Trust  Deed, 


Trustees  to 

reimburse 

themselves. 


To  refer  doubt- 
ful matters  to  a 
meeting  of 
creditors. 


•  acts  deeds  and  neglects  or  defaults  only  And  that  they  or 
—  any  or  either  of  them  shall  not  be  answerable  or  accountable  for 
any  banker  broker  or  or.  psn  with  whom  or  in  whose  hands  any 
pt  of  the  trust  mos  shall  or  may  be  deposited  for  safe  custody 
or  orwise  in  the  exon  of  the  trusts  hnbefe  mentd  or  for  any  psn 
or  psns  who  shall  be  employed  to  assist  them  as  afd  in  the  exon 
of  the  sd  trusts  or  for  any  or.  misfortune  loss  or  damage  which 
shall  or  may  happen  to  the  trust  este  in  the  exon  of  the  afd  trusts 
or  in  relation  thereto  unless  the  same  shall  happen  by  or  through 
their  own  wilful  negligence  or  deft  only  A7id  also  that  it  shall 
and  may  be  Iful  for  the  sd  (T.)  and  the  survors  &:c.  by  and  out 
of  the  mos  which  shall  come  to  their  hands  by  virtue  of  these 
prests  to  retain  and  reimburse  himself  and  themselves  resply 
and  also  to  allow  to  his  and  their  co-trustee  or  co-trustees  all 
costs  chas  dams  and  exps  which  they  or  any  of  them  shall  or 
may  suffer  sustain  expend  disburse  be  at  or  put  unto  in  or  about 
the  exon  of  all  or  any  of  the  afd  trusts  or  orwise  by  virtue  of 
these  prests  Provided  always  and  it  is  hby  decld  and  agrd  by 
and  betn  the  pties  to  these  prests  that  in  case  any  question 
matter  or  thing  shall  arise  in  the  management  regulation  or 
conduct  of  the  affairs  of  the  sd  (Z).)  or  any  or  either  of  them 
which  is  not  distinctly  and  clearly  provided  for  by  these  prests 
and  by  the  sd  indres  of  &;c.  or  in  case  the  trustee  or  trustees  for 
the  time  being  shall  not  be  able  to  determine  and  agree  upon 
the  course  of  conduct  to  be  pursued  in  the  management  of  the 
sd  trusts  Then  and  in  every  such  case  it  shall  and  may  be  Iful 
for  the  trustee  or  trustees  for  the  time  being  to  call  a  meeting 
of  the  crs  of  the  sd  (Z>.)  by  fourteen  days'  notice  in  the  London 
Gazette  and  to  submit  such  question  matter  or  thing  to  the 
consideration  of  the  crs  who  shall  or  may  be  present  at  such 
meeting  and  that  the  determination  of  the  major  pt  in  value 
of  the  sd  crs  present  at  such  meeting  resply  shall  be  binding 
and  conclusive  on  all  pties  intitled  to  any  bent  under  the 
trusts  hnbefe  expssd  and  decld  Andfurr  that  if  any  question 
shall  arise  upon  the  true  construction  of  these  prests  or  of  any 
clause  or  provision  herein  contd  the  same  shall  be  submitted 
to  Esquires  Lincoln's  Inn  and  the  opinion 

of  them  or  any  two  of  them  shall  be  binding  and  conclusive 
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Provided  always  and  notwithstandins:  all  or  any  of  the  pro-     No.  CCCL. 
visions  hnbefe  contd  the  sd  (D.)  shall  as  to  the  balance  of — 

,1  i  1     •   i  •  -11  i  Insolvents  to 

the  accts  subsisting  or  to  arise  betn  them  as  ptnrs  or  on  acct  stand  in  the 

of  the  ptnshp  either   by  any  paymts    made  or  hraftr  to  be  jo'^g^h  mi°e'? 
made  by  any  or  either  of  the  sd  ptnrs  or  out  of  his  or  their  as  in  case  of 

.  bankruptcy. 

effects  beyond  his  or  their  proportional  pt  or  pts  be  in  the  same 
situation  in  all  respects  and  have  the  same  and  like  remedies  as 
near  as  may  be  as  he  or  they  resply  would  have  had  as  to  and 
agst  any  one  or  more  of  them  his  or  their  exs  or  ads  in  case  they 
had  become  and  had  been  decld  bankrupt  under  a  fiat  and  each 
of  them  had  sevlly  obtained  his  certificate  under  the  same  fiat 
so  that  on  the  one  hand  no  one  or  more  of  them  the  sd  (Z).)  his 
or  their  hrs  exs  or  ads  may  remain  liable  to  the  or.  or  ors  of 
them  his  or  their  hrs  &c.  for  any  debt  or  duty  which  would 
have  been  discharged  or  relieved  by  such  fiat  of  bankruptcy  and 
certificate  thereunder  and  so  that  on  the  or.  hand  no  one  or 
more  of  them  his  or  their  hrs  exs  or  ads  may  be  discharged  from 
any  debt  or  duty  to  which  he  or  they  would  have  been  liable  in 
case  of  such  bankruptcy  and  certificate  under  the  same     And  Covenants  fiom 

^       •'  debtors, 

each  of  them  the  sd  (Z>.)  for  himself  his  hrs  exs  and  ads  and 
as  to  and  concerning  only  the  acts  deeds  and  defts  of  himself 
his  hrs  &c.  doth  hby  covt  kc.  with  and  to  the  sd  (T.)  and  the  that  they  have 

•^  made  out  a  true 

survors  &c.  that  they  the  sd  (Z>.)  resply  have  at  or  before  the  account  of  their 
time  of  their  respive  exons  of  these  prests  made  a  true   and  ' 

faithful  acct  and  discovery  to  the  trustees  of  all  the  este  effects 
and  property  real  and  psnl  belonging  to  them  as  well  on  their 
ptnshp  as  on  their  respive  private  accts  and  that  they  have  not 
concealed  withheld  or  embezzled  any  pt  or  pts  thof  and  that  the 
sd  bks  of  acct  signed  by  them  the  sd  (Z).)  resply  and  delivered 
up  to  the  sd  (T.)  at  the  time  of  the  exon  of  these  prests  do  con- 
tain a  just  and  true  acct  of  all  the  ptnshp  and  private  este  effects 
and  debts  of  them  the  sd  (D.)  resply  as  far  as  it  is  in  their 
power  to  make  out  the  same  accts    And  that  they  the  sd  {D-)  will  assist  the 

,.    ,  1     n  1       Ml  •  •  1       tj.     trustees  in 

any  or  either  of  them  shall  and  will  at  any  time  or  times  nrattr  managing  the 
when  thereunto  requested  make  such  discoveries  in  relation  to  conceins. 
and  such  explanations  of  their  affairs  as  the  sd  (T.)  and  the 
survors  kc.  shall  require  and  shall  and  will  assist  the  trustee  or 
tnistees  for  the  time  being  in  conducting  and  managing  the  con- 
cerns of  the  sd  trust  este  in  such  manner  as  to  the  sd  trustees 
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Letter  of 
licence. 


On  certificate 
of  conformity, 
debtors  to  be 
discharged  from 
their  debts. 


shall  seem  rease     Andfurr  that  if  any  or  either  of  them  the  sd 
(/).)  has  wilfully  concealed  or  shall  wilfully  conceal  any  pt  of  his 
ptnshp  or  private  property  to  the  value  of  £       or  shall  be  guilty 
of  any  wilful  breach  or  deft  in  performance  of  his  covts  herein 
contd  or  any  of  them  Then  and  in  that  case  on  demand  thof 
made  by  any  one  or  more  of  the  sd  crs  pties  hereto  of  the  second 
and  third  pts  his  her  or  their  exs  or  ads  the  psn  or  psns  by  whom 
such  concealment  breach  or  deft  has  been  or  shall  be  made  his 
or  their  hrs  exs  or  ads  shall  and  will  answer  and  pay  to  all  and 
evy  the  same  cr  or  crs  resply  his  her  or  their  exs  ads  or  ass  the 
full  amount  of  the  debts  owing  to  the  same  cr  or  crs  resply  or 
so  much  thof  as  shall  not  have  been  previously  reed  by  him  her 
or  them  under  the  trusts  hnbefe  decld  and  contd     And  this 
Indrefurr  icitnesseth  That  in  conson  of  the  preses  they  the  sd 
sevl  pties  of  the  second  and  third  pts  Have  and  each  of  them 
Hath  given  and  granted  &c.  (see  ante,  No.  CCCXL.  Deed  of 
Inspection,  and  also  No.  CCCXLV.  Letter  of  Licence)  from  the 
exon  of  these  prests  henceforth  until  the  trustee  or  trustees  for 
the  time  being  by  any  writing  under  his  or  their  hand  or  hands 
to  be  indorsed  on  these  prests  or  a  duplicate  thof  shall  declare 
the  benefit  of  this  present  provision  so  to  be  forfeited  or  orwise 
determined  and  at  an  end  by  the  non-conformity  or  miscon- 
duct of  him  or  them  the  sd  {D.)  full   and  free  liberty  &c. 
(see  ante.  No.  CCCXLV.  Letter  of  Licence)  and  that  if  the 
sd  {T.)  or  (C)  &c.  shall  molest  or  interfere  with  the  psns  or 
effects  of  the  sd  {D.)  or  any  or  either  of  them  orwise  than  in 
the  exon  of  the  trusts  afd  and  contrary  to  the  true  intent  and 
meaning  of  these  prests  then  the  sd  {D.)  or  such  one  or  more  as 
shall  be  so  molested  as  afd  or  his  or  their  hrs  exs  or  ads  shall 
thenceforth  be  and  by  these  prests  he  and  they  is  and  are  clearly 
and  for  ever  acquitted  exonerated  and  discharged  of  and  from 
all  actions  suits  debts  covts  secties  claims  and  demands  whatsr 
at  law  and  in  equity  of  the  cr  or  crs  by  whom  they  the  sd  {D.) 
or  any  or  either  of  them  shall  be  so  molested  as  afd  and  that  this 
present  letter  of  licence  &c.     Andfurr  that  when  and  so  soon 
as  the  sd  {T.)  or  the  survor  &c.  or  the  trustee  or  trustees  for  the 
time  being  shall  by  writing  under  his  or  their  hand  or  hands  to 
be  indorsed  upon  these  prests  certify  that  the  sd  (Z>.)  have  con- 
formed themselves  in  all  respects  to  their  satisfaction  so  as  to 
be  intitled  to  be  discharged  from  tlieir  debts  then  and  immlv 
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after  such  certificate  shall  be  indorsed  thereon  and  sig-ned  by     No.  CCCL. 

Trust  Deed. 

the  trustee  or  trustees  for  the  time  being  they  the  sd  (J>.)  their   *— 

exs  and  ads  shall  thenceforth  be  absolutely  discharged  of  and 
from  all  and  singr  the  debts  and  sums  of  money  and  or.  demands 
whatsr  which  are  now  due  and  owing  or  secured  or  paye  by  or 
from  the  sd  (D.)  to  the  sd  crs  in  the  way  of  their  business  and 
also  upon  their  private  or  separate  accts  resply  or  upon  or  by 
virtue  of  any  secty  or  secties  or  any  or.  conson  or  acct  whatsr 
and  also  of  and  from  all  and  all  manner  of  actions  suits  proceed- 
ings dams  costs  chas  and  exps  dues  debts  reckonings  accts  claims 
and  demands  whatsr  which  &c.  see  ante,  No.  CCCXLVII.  And  Debtors  having 
furr  that  they  the  sd  crs  pties  hereto  of  the  second  and  third  pts  tificates  not  to 
or  any  or  either  of  them  or  their  exs  or  ads  or  ptnrs  shall  not  nor  f  ^j.^'JjQformh^^^ 
will  for  or  in  respect  of  any  debt  or  demand  now  due  or  owing  to 
them  or  any  or  either  of  them  arrest  or  attach  the  psn  or  goods  of 
any  or  either  of  them  the  sd  (D.)  in  whose  favour  such  last  mentd 
certificate  or  certificates  shall  have  been  signed  nor  take  his  or 
their  psn  or  psns  or  his  or  their  real  or  psnl  property  in  exon 
nor  sue  him  or  them  in  whose  favour  such  last  mentd  certificate 
shall  have  been  signed  in  any  or.  manner  than  for  conformity 
only    And  also  that  in  case  the  psn  or  psns  in  whose  favour  such  If  sued  for  con- 
last  mentd  certificate  or  certificates  shall  be  signed  shall  appear  expense's  to^be 
to  any  action  or  actions  suit  or  suits  in  which  he  or  they  shall  '■^paid. 
be  named  for  conformity  or  shall  suffer  the  plaintiff"  or  plaintiffs 
in  such  action  or  actions  suit  or  suits  to  enter  (as  he  she  or  they 
is  and  are  hby  authorized  to  do)  an  appearance  or  as  the  case 
may  be  file  common  bail  for  the  psn  or  psns  in  whose  favour 
such  last  mentd  certificate  or  certificates  shall  be  signed  such 
plaintiff  or  plaintiffs  shall  and  will  reimburse  and  pay  to  the  sd 
psn  or  psns  resply  who  have  obtained  his  or  their  certificate  or 
certificates  as  afd  the  full  amount  of  all  the  costs  chas  dams  and 
exps  which  shall  be  incurred  or  sustained  by  such  psn  or  psns 
resply  by  reason  or  on  acct  of  such  actions  or  suits  or  any  of 
them     Provided  always  nevss  and  these  prests  are  upon  this  Deed  to  be 
condon  and  it  is  hby  expssly  deck!  and  agrd  by  and  betn  the  creditors  come 
pties  to  these  prests  that  unless  all  the  just  crs  of  the  sd  (Z>.)  jtly  ""'thin 
and  sevlly  (except  the  crs  of  the  sd  C.  seeking  relief  under  the 
fiat  of  bankruptcy)  shall  come  in  within  calr  mths  after 

the  day  of  the  date  of  these  prests  or  orwise  accede  thereto  by 
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No.  CCCL. 
Trust  Deed. 


Debtors  to 
receive  the 
divideads  of 
creditors  not 
coming  in. 


agreeing  to  accept  a  divd  under  the  same  or  in  case  any  diffi- 
culties shall  within  the  sd  time  arise  in  the  exon  of  the  trust- 
hnbefe  contd  and  which  shall  render  the  same  impracticablr 
Then  and  in  either  of  the  sd  cases  all  the  clauses  and  provisions 
hnbefe  contd  shall  if  the  trustees  or  trustee  for  the  time  being 
shall  think  fit  to  make  a  declaration  to  that  effect  to  be  indorsed 
on  these  prests  or  a  duplicate  thof  on  or  before  the  day 

of  cease  determine  and  become  void  to  all  intents  and 

purps  whatsr  anything  hnbefe  contd  to  the  contrary  thof  not- 
withstg  And  the  sd  (  T.)  or  the  survors  &c.  shall  reconvev  pav 
or  assign  and  deliver  to  the  sd  (D.)  their  hrs  exs  and  ads  all  the 
sd  este  effects  trust  mos  and  preses  conveyed  and  assigned  bv 
the  sd  indre  of  Release  {or  Bargain  and  Sale)  and  Assignment 
bearing  even  date  with  these  prests  first  deducting  thereout 
their  exps  as  afd  or  shall  convey  assign  pay  and  apply  the 
same  estes  effects  and  mos  as  the  sd  {D.)  their  hrs  exs  or  ads 
according  to  their  respive  rights  and  ints  therein  shall  direct 
or  appt  and  shall  reinstate  them  resply  in  the  same  condon 
as  they  would  resply  have  been  if  these  prests  had  not  been 
made  and  exted  or  as  near  thereto  as  reasonably  may  be  and  as 
the  existing  circumstances  will  admit  Provided  always  and  it 
is  hby  furr  decld  and  agrd  by  and  betn  the  pties  hereto  that  in 
case  any  cr  or  crs  of  the  sd  (D.)  or  the  exs  or  ads  of  the  same 
cr  or  crs  [except  crs  labouring  under  such  disability  as  afd  and 
except  crs  seeking  relief  under  the  sd  fiat  of  bankruptcy  and 
except  such  crs  as  the  sd  ( T.)  shall  pay  settle  or  compound  with 
pursuant  to  the  power  hnbefe  contd]  shall  for  the  space  of 
months  after  notice  for  that  purpe  to  be  given  to  the  same  cr  or 
crs  his  her  or  their  exs  or  ads  by  the  sd  ( T.)  or  any  or  either  of 
them  refuse  neglect  or  decline  to  exte  these  prests  or  to  accede 
to  the  same  Then  and  in  that  case  the  cr  or  crs  so  refusing 
neglecting  or  declining  his  her  or  their  exs  or  ads  shall  be  ex- 
cluded of  and  from  all  or  any  bent  of  or  under  any  of  the  trusts 
hnbefe  decld  expssd  or  contd  and  all  such  and  so  many  of  them 
the  sd  (-D.)  as  shall  be  the  debtor  or  debtors  of  the  same  cr  or 
crs  or  his  her  or  their  exs  or  ads  shall  stand  in  the  place  of  the 
same  cr  or  crs  resply  and  have  the  same  or  like  bent  under  the 
trusts  hnbefe  contd  as  if  the  same  cr  or  crs  his  her  or  their  exs 
or  ads  had  exted  these  prests     Provided  always  that  the  pro- 
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vision  lastly  hnbefe  contd  shall  not  extend  nor  be  construed  to     No.  CCCL. 

.  Trust  Deed. 

extend  to  any  cr  or  crs  resident  abroad  the  amount  of  whose 

debts  shall  be  retained  or  appropriated  as  hnbefe  is  mentd  and 
apptd  unless  such  notice  as  last  afd  shall  be  given  vv'ith  the  con- 
currence of  the  trustee  or  trustees  for  the  time  being  to  be  testi- 
fied by  their  or  his  joining  therein  Provided  lastly  that  no  psn 
or  psns  shall  be  intitled  to  be  admitted  a  cr  or  crs  under  the 
trust  hnbefe  contd  unless  notice  shall  be  given  of  his  her  or  their 
debt  before  a  final  dividend  shall  be  made  under  the  trusts 
hnbefe  contd  And  that  all  psns  who  shall  be  admitted  crs  after 
a  first  or  any  subsequent  dividend  shall  have  been  made  shall 
be  admitted  crs  upon  the  terms  only  of  not  disturbing  any 
former  divd  or  divds  nevss  with  a  right  to  be  placed  on  a  footing 
with  the  or,  crs  or  as  near  as  may  be  without  disturbing  such 
former  or  or.  divd  or  divds     In  witness  kc.  see  ante,  No.  XLVI. 


No.  CCCLI.  No.  CCCLI. 

/-~i         I    ij  Convevance  in 

Release  of  Freeholds,  and  Covenant  to  surrender  Ccpy holds  to     Trust  to  sell. 
Trustees  in  Trust  to  sell  and  pay  Debts  where  the  debtor  is  not 
a  Trader. 

Ohs.  As  to  the  validity  of  such  a  deed,  see  Pref.  s.  9 ;  and  as  to 
the  stamps,  see  s.  11. 

This  Indre  made  kc.  Betn  {debtor)  of  &c.  of  the  one  pt  and  Recital  of  debts. 
(trustees)  of  &;c.  of  the  or.  pt  Whas  the  sd  (Z>.)  is  indebted  to 
sundry  persons  mentd  in  the  schedule  hereunder  written  or  here- 
unto annexed  in  several  sums  of  money  secured  by  mortgages 
bonds  and  judgments  and  is  also  indebted  to  sevl  or.  psns  named 
in  the  sd  schedule  in  very  considerable  sums  of  money  due  upon 
notes  and  or.  simple  contracts  And  the  sd  (D.)  hath  granted 
sevl  annties  or  rent  charges  to  different  psns  during  their  lives 
or  the  life  of  some  or.  psn  or  for  or  during  his  own  life  and  for 
securing  the  paymt  of  the  sd  annties  hath  confessed  sevl  judgmts 
which  have  been  entered  up  agst  him  or  hath  charged  the  sd 
annties  on  his  real  este  or  on  some  pt  or  pts  thof  which  are  like- 
wise mentd  in  the  sd  schedule  And  whas  the  sd  (Z>.)  is  seised 
of  and  in  the  sd  sevl  freehd  and  copyhd  manors  messes  Ids  tents 
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No.  CCCLI. 

Conveyance  in 
Trust  to  sell. 


Trusts  to  pay 
debts. 


Testatum. 


Habendum. 


(rectories  advowsons  tithes)  and  heredts  in  the  counties  of  &c. 
hnaftr  parlarly  mentd  and  described  in  fee-simple  in  posson  sub- 
ject to  the  sevl  mtges  chas  annties  and  or.  incumbs  affecting  the 
same  as  afd  And  the  sd  (Z).)  being  desirous  of  making  provision 
for  the  due  and  regular  paymt  and  disharge  of  the  sevl  principal 
sums  of  money  due  and  owing  from  him  on  the  mtges  bonds 
judgmts  notes  and  simple  contracts  which  are  parlarly  mentd 
and  set  forth  in  the  schedule  thof  hereunder- written  or  hereunto 
annexed  and  the  int  now  due  and  which  shall  from  time  to  time 
become  due  for  or  in  respect  of  such  of  the  sd  sum  or  sums  of 
money  as  now  carry  int  until  the  same  can  be  pd  off  and  dis- 
charged hath  proposed  and  agrd  to  convey  surrender  and  assure 
the  sevl  messes  &:c.  and  heredts  whereof  he  is  so  seised  as  afd 
unto  and  to  the  use  of  the  sd  {T.)  their  hrs  and  ass  Upon  trust 
that  they  and  the  survor  or  survors  of  them  or  the  hrs  or  ass  of 
such  survor  shall  and  do  by  sale  or  mtge  of  the  sd  preses  or  of  a 
competent  pt  thof  levy  and  raise  a  sufficient  sum  of  money  for  the 
purps  afd  and  by  and  out  of  the  money  arising  from  such  sale  or 
sales  mtge  or  mtges  pay  off  and  discharge  the  sd  principal  sums 
of  money  so  due  and  owing  from  the  sd  (Z).)  as  afd  and  the  int 
now  due  and  to  become  due  in  respect  of  the  same  or  any  of 
them  and  redeem  the  sd  annties  (except  an  annty  to  as 

hnaftr  is  mentd)  or  such  of  them  as  they  shall  think  fit  in  such 
manner  as  is  hnaftr  mentd  JVoio  this  Iiidre  witnesseth  That  for 
the  purps  afd  and  for  the  more  effectually  carrying  the  sd  recited 
proposal  and  agrt  of  the  sd  {D.)  into  execution  and  for  and  in 
conson  of  the  sum  &c.  to  him  the  sd  {D.)  in  hand  &c.  pd  by  the 
sd  ( T.)  at  &c.  the  rect  &c.  and  for  divers  good  and  valuable  causes 
and  consons  him  the  sd  (Z).)  hereunto  moving  He  the  sd  (Z).) 
Hath  granted  bargained  sold  aliened  reld  and  confirmed  and  by 
&c.  Doth  grant  &c.  unto  the  sd  {T.)  in  their  actual  posson  (a)  &:c. 
and  to  their  hrs  and  ass  All  those  kc.  And  all  the  este  &:c.  and  the 
revn  &:c.  see  post,  Release  (Conveyance)  To  Have  and  to  Hold 
thesd  manors  or  lordships  messes  Ids  tenmts  (rectories  &c.)  heredts 
and  all  and  singr  or.  the  preses  hby  granted  and  reld  or  intended 
so  to  be  and  evy  pt  thof  with  their  and  evy  of  their  apts  (except 
as  hnbefe  is  excepted)  unto  and  to  the  use  of  the  sd  ( T.)  their 


(a)  Since  the  4  &  .5  Vict.  c.  21,  abolishing  the  lease  for  a  year,  this  clause  is 
unnecessary. 
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hrs  and  ass  for  ever  But  nevss  upon  the  trusts  and  to  and  for    No.  CCCLI. 

Conveyance  in 

the  sevl  intents  and  purps  hnaftr  mentd  and  decld  of  and  con-     Trust  to  sell. 
cerning  the  same  And  this  Indre  furr  witnesseth  That  for  the  Covenant  to 
purps  and  consons  hnbefe  mentd  He  the  sd  {D.)  for  himself  his  ^"y^"*^^"^  *^°^^" 
hrs  exs  and  ads  doth  hby  promise  and  agree  with  and  to  the  sd 
{T.)  and  the  survor  of  them  and  the  hrs  exs  and  ads  of  such 
survor  that  he  the  sd  (Z).)  or  his  hrs  shall  and  will  immly  or  as 
soon  as  conveniently  may  be  after  the  exon  of  these  prests  sur- 
render or  cause  to  be  surrendered  into  the  hands  of  the  respive 
lords  of  the  manor  of  R.  in  the  county  of  and  the  manors 

and  rectory  of  S.  in  the  county  of  according  to  the  custom 

of  the  same  manors  AIL  those  Sec.  And  also  All  or.  the  cus- 
tomary messes  Ids  tents  and  heredts  of  him  the  sd  (D.)  held  of 
the  afd  manors  of  to  the  use  of  the  sd  ( T.)  and  their  hrs 

and  ass  But  nevss  upon  the  trusts  and  to  and  for  the  sevl  intents 
and  purps  hnaftr  mentd  and  decld  of  and  concerning  the  same 
And  it  is  hby  expssly  decld  and  agrd  by  and  betn  the  pties  to  Declaration  of 
these  prests  and  it  is  the  true  intent  and  meaning  of  them  and 
of  these  prests  that  all  and  singr  the  freehd  and  copyhd  manors 
or  lordships  messes  Ids  tenmts  (rectories  advowsons  tithes)  and 
heredts  hnbefe  parlarly  mentd  and  described  are  hby  granted 
and  reld  and  covenanted  to  be  surrendered  to  them  or  intended 
so  to  be  upon  the  trusts  and  to  and  for  the  sevl  intents  and 
purps  hnaftr  mentd  and  decld  of  and  concerning  the  same  resply 
that  is  to  say  Upon  Trust  that  they  the  sd(T.)  or  the  survor  &c.  Upon  trust  to 
shall  and  do  as  soon  as  conveniently  may  be  after  the  exon  oi  gage. 
these  prests  of  their  and  his  own  proper  authty  witht  the  con- 
currence or  any  furr  power  or  authty  of  or  from  the  sd  (D.)  or 
his  hrs  (unless  the  same  shall  be  required  by  the  trustee  or 
trustees  for  the  time  being  or  any  purchaser  or  pm-chasers  mort- 
gagee or  mortgagees)  convey  and  surrender  either  absolutely  or 
by  way  of  mortgage  in  fee-simple  or  for  any  term  or  terms  of 
yrs  All  and  singr  the  sd  freehd  and  copyhd  manors  or  lordships 
messes  Ids  &;c.  and  heredts  hnbefe  mentd  and  hby  granted  and 
reld  and  covenanted  to  be  surrendered  or  intended  so  to  be  with 
their  and  evy  of  their  apts  or  a  sufficient  pt  thof  for  the  purps 
of  such  sale  or  sales  to  be  made  either  togr  or  in  pels  and  either 
by  public  or  private  contract  for  the  best  price  or  prices  that  at 
the  time  of  such  sale  or  sales  can  be  reasonably  had  or  gotten 
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No.  CCCLI. 

Conveyance  in 
Trust  to  iell. 


Trustees'  re- 
ceipts to  be 
sutJicient  dis- 
charges ; 


out  of  the  pro- 
ceeds of  sale 
first  to  pay 
costs,  &c. 


Next  to  pay 
grantor  an 
aanuity ; 


then  to  pay  off 
mortgages  upon 
estates  to  be 
sold. 


To  redeem  an- 
nuities. 


for  the  same  and  such  mortgage  or  mortgages  to  be  made  of 
the  whole  or  any  pt  of  the  preses  hby  granted  or  conveyed  or 
intended  so  to  be  to  such  psn  or  psns  as  shall  be  willing  to  pur- 
chase or  take  a  mortgage  or  mortgages  thof  who  having  pd  his 
her  or  their  purchase  or  mortgage  money  to  and  obtained  a  rect 
or  rects  for  the  same  from  the  sd  {T.)  or  the  survor  of  &:c.  shall 
be  by  such  rect  or  rects  fully  acquitted  and  discharged  from  such 
purchase  money  or  monies  or  the  sum  or  sums  of  money  to  be 
borrowed  on  mtge  or  mtges  of  the  sd  preses  or  any  of  them  or  so 
much  thof  as  such  rect  or  rects  shall  expss  to  be  reed  and  shall 
not  aftwds  be  liable  to  see  to  the  application  of  the  same  or  an- 
swerable for  the  loss  or  misapplication  thof  A7id  u-pon  this  furr 
trust  that  they  the  sd  ( T.)  or  the  survor  &:c.  or  the  exs  or  ads  of 
such  survor  do  and  shall  by  with  and  out  of  the  money  to  arise 
by  such  sale  or  sales  or  to  be  borrowed  upon  such  mtge  or  mtges 
and  by  and  out  of  the  rents  and  prfts  of  the  sd  manors  messes  &c. 
and  or.  the  heredts  hby  granted  and  reld  and  covenanted  to  be 
surrendered  or  intended  so  to  be  in  the  first  place  pay  the  costs 
chas  and  exps  of  the  trustee  or  trustees  for  the  time  being  in  the 
exon  and  performance  of  the  trusts  hby  reposed  in  the  sd  {T.) 
and  also  the  costs  and  chas  of  preparing  for  and  making  such 
sales  or  mtges  or  anywise  relating  thereto  And  in  the  next  place 
do  and  shall  pay  to  the  sd  (Z>.)  yrly  and  evy  yr  the  sum  of  £ 
by  two  equal  portions  on  the  feast  of  and  the  feast  of 

in  evy  yr  witht  making  any  deduction  or  abatement  out  of  the 
sd  yrly  sum  to  be  pd  or  allowed  to  the  sd  {D.)  for  taxes  or  on  any 
or.  acct  whatsr  the  first  paymt  of  the  sd  yrly  sum  of  £  to  be 
made  on  such  of  the  feasts  as  shall  happen  next  after  the  exon 
of  these  prests  And  after  the  paymt  of  the  sd  costs  chas  and 
exps  and  of  the  sd  annty  shall  and  do  satisfy  and  discharge  all 
the  principal  money  and  int  now  due  or  hraftr  to  grow  due  on  the 
sevl  mtges  mentd  in  the  schedule  hereunder-written  or  hereunto 
annexed  made  by  the  sd  (/>.)  of  or  affecting  the  manors  &c.  and 
heredts  so  to  be  sold  such  mtges  to  be  resply  pd  out  of  the  money 
arising  by  sale  of  the  estes  whereon  they  are  resply  charged 
And  in  the  next  place  do  and  shall  by  with  and  out  of  the  money 
to  arise  by  such  sale  or  sales  or  to  be  borrowed  on  any  mortgage 
or  mortgages  to  be  made  by  the  sd  {T.)  or  the  survor  &c.  redeem 
all  the  annties  granted  by  the  sd  {D.)  (except  the  annty  to  the  sd 
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)  or  such  of  them  as  the  sd  (T.)  shall  think  fit  and  pay  all  No.  CCCLI. 
the  arrears  thof  and  the  costs  and  chas  of  assigning  or  entering  Trusi"i"lea!' 
satisfaction  on  the  records  of  the  sevl  judgmts  for  the  securing  '  " 

such  annties     And  after  redeeming  the  same  and  paying  all  To  discharge 
such  arrears  thof  and  the  costs  and  chas  as  afd  do  and  shall  pay  ^"  °  ' 

off  and  discharge  the  sevl  sums  of  money  secured  by  the  judgmts 
mentd  in  the  schedule  hereunder-written  or  hereunto  annexed 
entered  up  agst  the  sd  (D.)  and  the  int  thof  and  the  costs  and 
chas  of  assigning  or  having  satisfaction  ackngd  on  the  records 
of  such  judgmts  to  be  pd  and  discharged  at  such  time  or  times 
in  such  order  course  priority  and  manner  as  to  them  the  sd  (T.) 
or  the  survor  (fee.  shall  seem  most  convenient     And  from  and  and  then  all 
after  paymt  thof  do  and  shall  discharge  all  sums  of  money  se-  '^""'^  ^^^^^' 
cured  by  the  sevl  bonds  parlarly  mentd  and  specified  in  the 
schedule  hereunder-written  or  hereunto  annexed  to  be  due  and 
owing  to  the  sevl  psns  therein  named  togr  with  the  int  thof  now 
due  and  to  become  due  the  sd  sevl  debts  secured  by  bonds  to 
be  pd  and  discharged  at  such  time  or  times  and  in  such  order 
course  priority  and  manner  as  to  them  the  sd  ( T.)  or  the  survor 
shall  seem  proper  and  expedient  And  from  and  after  full  satis- 
faction and  discharge  of  all  the  sd  sevl  sums  secured  by  j  udgmts 
and  bonds  and  all  int  now  due  and  to  grow  due  for  the  same 
resply  Then  upon  Trust  that  they  the  sd  {T.)  or  the  survor  &c.  and  then  to 
shall  and  do  pay  off  and  discharge  all  the  sevl  simple  contract  simple  con- 
debts  parlarly  mentd  and  specified  in  the  sd  schedule  to  be  due  'ract  debts; 
and  owing  to  the  sevl  psns  therein  also  named  togr  with  the  int 
of  such  as  carry  or  bear  int  the  same  simple  contract  debts  to 
be  likewise  pd  off  and  discharged  at  such  time  or  times  and  in 
such  order  course  priority  and  manner  as  to  them  the  sd  {T.) 
or  ifec.  shall  seem  most  proper     And  from  and  after  full  paymt  then  to  pay  all 
satisfaction  and  discharge  of  all  the  sd  costs  chas  and  exps  and  ^^^^  money  un- 
the  sd  annty  hby  provided  for  the  sd  (D.)  and  the  sd  sevl  mtges  J;'/°'^2,°[  I"* 
judgmts  bonds  and  simple  contract  debts  in  the  order  and  man- 
ner afd  and  all  int  due  and  to  grow  due  for  such  of  the  same 
resply  as  do  carry  or  bear  int  Then  upon  Trust  that  they  the  sd 
(jT.)  and  the  survor  &c.  shall  and  do  pay  all  the  residue  of  the 
money  arising  from  such  sale  or  sales  as  afd  (if  any  shall  remain 
in  their  hands  unapplied  or  undisposed  of)  after  paymt  of  such 
debts  chas  outgoings  and  incumbs  as  afd  unto  the  sd  {D.)  his 
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Conveyance  in 
Trust  to  sell. 

and  reconvey 
premises  that 
letnain  un- 
sold. 


Proviso  that 
trustees  shall 
receive  rents 
until  sale, 
and  apply  them 
upon  the  same 
trusts. 


exs  ads  and  ass  to  and  for  his  and  their  own  use  and  benefit 
And  it  is  hby  decld  and  agrd  by  and  betn  the  sd  pties  to  these 
prests  that  in  case  any  pt  of  the  sd  manors  and  heredts  hnbefe 
mentd  and  hby  granted  &c.  and  directed  to  be  sold  shall  remain 
unsold  and  undisposed  of  after  the  sd  sevl  mortges  judgmts 
bonds  and  simple  contract  debts  and  all  int  due  and  to  grow- 
due  for  or  in  respect  of  such  of  them  as  do  carry  or  bear  int 
shall  be  fully  pd  satisfied  and  discharged  Then  and  in  such  case 
and  as  soon  as  conveniently  may  be  aftwds  they  the  sd  (T.)  or 
the  survor  &c.  shall  and  will  at  any  time  upon  the  request  and 
at  the  costs  and  chas  of  the  sd  (D.)  his  hrs  or  ass  reconvey 
surrender  and  reassure  unto  and  to  the  use  of  the  sd  (Z).)  his 
hrs  and  ass  or  unto  such  or.  psn  or  psns  as  he  or  they  shall  by 
any  writing  or  writings  signed  by  him  or  them  under  his  or  their 
hand  or  hands  direct  and  appt  all  such  pts  and  so  much  of  the 
sd  freehd  and  copyhd  manors  kc.  and  heredts  hnbefe  mentd 
with  the  apts  as  shall  remain  unsold  with  the  equity  of  redemp- 
tion of  such  pt  thof  as  shall  be  so  mortgaged  free  from  incubs 
to  be  made  done  or  committed  by  the  sd  (T.)  or  the  survor  &c. 
his  hrs  &c.  in  the  mean  time  but  so  as  the  psn  or  psns  required 
to  make  and  exte  such  reconveyance  surrender  and  assurance 
be  not  compelled  or  compellable  for  the  making  thof  to  go  or 
travel  from  the  place  of  his  or  their  respive  abode  or  dwelling 
Provided  always  and  it  is  hby  also  decld  and  agrd  by  and  betn 
all  the  sd  pties  to  these  prests  that  in  the  mean  time  and  until 
a  sale  or  sales  of  the  manors  &c.  and  heredts  hby  granted  and 
reld  and  covenanted  to  be  surrendered  or  intended  so  to  be  and 
directed  to  be  sold  as  afd  or  of  a  competent  pt  thof  for  the  purps 
afd  can  be  properly  effected  and  completed  it  shall  and  may  be 
Iful  to  and  for  the  sd  {T.)  or  the  survor  &c.  to  hold  and  enjoy  the 
same  preses  and  evy  pt  thof  and  rece  and  take  all  the  rents 
issues  and  prfts  thof  which  from  henceforth  until  the  time  of 
such  sale  or  sales  shall  accrue  and  grow  due  in  respect  of  the 
same  Upon  Trust  that  they  or  the  survors  &c.  shall  and  do  from 
time  to  time  apply  and  dispose  of  the  rents  issues  and  profits  so 
to  be  reed  in  the  first  place  in  paying  and  discharging  of  the  sd 
costs  chas  and  exps  of  the  exon  of  the  trusts  hnbefe  mentd  and 
in  the  next  place  in  paymt  of  the  sd  annty  hnbefe  provided  for 
the  sd  (Z).)  and  after  paymt  thof  in  paying  and  discharging  all 
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such  arrears  of  int  as  are  now  due  and  owing  upon  the  sd  sevl    No.  CCCLI. 
mtges  affecting  the  este  hby  granted  and  released  or  intended     Trmuo'seiL 
so  to  be  and  the  growing  int  thof  and  also  the  int  of  the  sum  or 
sums  of  money  to  be  borrowed  by  virtue  of  these  prests  And 
in  the  next  place  in  paymt  of  the  sd  annuities  and  the  int  of  the 
sd  sevl  or.  debts  or  sums  of  money  in  the  sd  schedule  mentd  and 
of  such  or.  of  the  debts  of  the  sd  (D.)  the  paymt  whereof  is  hby 
provided  for  as  carrying  int  or  such  of  them  as  they  shall  think 
fit  (before  the  same  shall  be  pd  off  and  discharged  by  virtue  of 
these  prests)  And  in  case  the  rents  issues  and  prfts  of  the  sd 
preses  so  to  be  reed  as  afd  shall  be  more  than  sufficient  to  pay 
the  sd  annty  hby  provided  for  the  sd  (D.)  and  to  keep  down  all 
surcharges  of  int  due  and  to  accrue  due  as  afd  and  the  annties 
granted  by  the  sd  (D.)  Then  upon  Trust  that  they  the  sd  (T.) 
or  the  survor  &c.  shall  and  do  from  time  to  time  and  until  such 
sale  or  sales  shall  be  made  as  afd  pay  and  apply  the  residue  or 
surplus  of  such  rents  issues  and  prfts  for  and  towards  satisfac- 
tion and  discharge  of  the  principal  of  the  sd  secties  debts  or 
sums  of  money  in  the  sd  schedule  specified  and  in  or  towards 
the  redeeming  the  sd  annties  so  far  as  the  same  will  extend 
And  this  Indrefurr  ivitnesseth  That  for  the  purps  afd  and  for  Further  tes- 
carrying  the  sd  hnbefe  recited  agrt  and  proposal  of  the  sd  {D.) 
into  more  effectual  exon  and  also  for  the  consons  hnbefe  mentd 
he  the  sd  (Z).)  Hath  bargained  sold  and  assigned  and  by  &c. 
Doth  Sec.  unto  the  sd  (2'.)  or  the  survor  &c.  and  the  exs  ads  and 
ass  of  such  survor  all  such  rent  and  rents  and  arrears  of  rent 
and  rents  sum  and  sums  of  money  whatsr  which  at  the  time  of 
the  exon  of  these  prests  is  and  are  due  and  owing  to  him  the  sd 
(D.)  from  all  evy  or  any  of  the  tenants  farmers  or  occupiers  of 
all  or  any  of  the  freehd  and  copyhd  manors  &c.  heredts  and 
preses  hnbefe  mentd  to  be  hby  granted  and  reld  and  covenanted 
to  be  surrendered  unto  and  to  the  use  of  the  sd  ( T.)  their  hrs 
and  ass  upon  the  trusts  afsd  and  all  powers  remedies  and  means 
whatsr  for  recovery  of  the  sd  rent  and  rents  and  arrearages  of 
rent  and  rents  and  also  all  the  right  title  int  property  claim  and 
demand  whatsr  of  him  the  sd  (D.)  therein  or  thereto  or  in  re- 
spect of  the  same   To  have  hold  rece  and  take  the  same  unto 
the  sd  (T.)  or  the  survor  &c.  as  fully  and  amply  to  all  intents 
and  purps  as  the  sd  (Z>.)  his  exs  or  ads  could  or  might  have 
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ney  to  receive 
and  recover 


No.  CCCLI.    done  in  case  these  prests  had  not  been  made    Upon  such  Trusts 

Conveyance  in  i  i   /•  t     •  i  i  i  i 

Trust  to  sell,    nevss  aiid  to  and  tor  such  intents  and  purps  and  to  be  pd  ap- 
phed  and  disposed  in  such  sort  and  manner  and  form  as  are 
hnbefe  mentd  expssd  and  decld  of  and  concerning  the  same  and 
Power  of  aifor-   to  and  for  no  or.  use  intent  or  purpe  whatsr    And  for  the  better 
enabUng  the  sd  ( T.)  and  the  survor  &:c.  to  recover  and  rece  the 
rent  and  rents  and  arrears  of  rent  and  rents  sum  and  sums  of 
money  hby  assd  or  intended  so  to  be    He  the  sd  (D.)  Hath 
made  ordained  constituted  and  apptd  and  in  his  place  and  stead 
put  and  deputed  and  by  these  prests  Doth  make  &:c.  the  sd  (T.) 
and  each  and  evy  of  them  and  the  survor  &c.  and  the  exs  ads 
and  ass  of  such  survor  jtly  and  sevly  his  true  and  Iful  atty  and 
atties  for  him  the  sd  (D.)  and  in  his  name  or  in  their  own  names 
or  name  to  ask  for  demand  rece  and  take  all  and  evy  such  rent 
and  rents  arrears  of  rent  and  rents  so  assd  as  afd  now  due  to  the 
sd  (D.)  from  all  evy  or  any  of  the  tenants  farmers  or  occupiers 
ofthesevl  manors  heredts  and  preses  hnbefe  mentd  and  upon 
the  rect  of  the  same  or  any  pt  or  pts  thof  to  give  any  rect  rele 
or  or.  discharge  or  discharges  for  the  same  either  in  their  own 
names  or  in  the  name  of  him  the  sd  (D.)  or  of  his  exs  or  ads 
And  also  in  case  of  neglect  of  paymt  thof  for  him  the  sd  (Z).) 
and  in  his  name  or  in  their  own  names  to  employ  or  make  use 
of  all  such  Iful  remedies  and  means  whatsr  for  the  recovery  and 
compelling  the  paymt  of  all  such  rents  and  arrears  of  rent  so 
assd  as  afd  as  to  them  the  sd  (T.)  or  the  survor  &c.  shall  seem 
meet  and  expedient  either  by  entering  upon  the  sevl  manors 
messes  Ids  tents  and  heredts  in  respect  whereof  such  rent  or 
rents  and  arrears  of  rent  or  rents  are  due  and  by  seizing  and 
distraining  all  or  any  goods  and  chattels  that  shall  be  found 
thereupon  or  upon  any  pt  or  pts  thof  or  by  bringing  any  action 
or  actions  or  orwise  howsr  and  generally  to  do  and  transact  in 
and  about  the  preses  all  and  whatsr  the  sd  (D.)  could  do  if  he 
were  personally  present  and  did  the  same  he  the  sd  (D.)  hby 
ratifying  and  confirming  all  and  whatsr  the  atties  or  atty  shall 
IfuUy  do  or  cause  to  be  done  therein  by  virtue  of  these  presents 
Provided  also  and  it  is  hby  expssly  decld  and  agrd  by  and  betn 
the  sd  pties  to  these  prests  and  it  is  the  true  intent  and  meaning 
of  them  and  of  these  prests  that  in  case  any  of  the  psns  named 
in  the  schedule  hereunder-written  or  hereunto  annexed  the  ers 
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of  the  sd  (D.)  shall  at  any  time  after  the  exon  of  these  prests     No.  CCCLI. 

b,       1        1  1  .  1  Conveyance  in 

ring  or  commence  or  cause  to  be  brought  or  commenced  any     f^^gi  to  sell. 

action  or  actions  suit  or  suits  either  at  law  or  in  equity  agst  the 
sd  {!).)  his  hrs  exs  or  ads  or  any  of  them  or  agst  the  sd  (T.)  or 
the  survor&c.  for  the  purpose  of  compelling  the  paymt  of  their 
respive  debts  or  sums  of  money  in  the  sd  schedule  mentd  or  for 
paymt  of  the  sd  annties  or  any  of  them  or  any  pt  or  pts  thof 
resply  then  in  such  case  the  psn  or  psns  so  bringing  or  com- 
mencing any  such  action  or  actions  suit  or  suits  for  the  purps 
afd  shall  not  rece  (a)  or  be  pd  any  sum  or  sums  of  money  for  or 
in  respect  of  his  or  their  respive  debts  out  of  the  preses  hby  con- 
veyed or  have  or  be  intitled  to  have  any  bent  or  advantage 
whatsr  under  and  by  virtue  of  these  prests  or  the  tnists  hby  cre- 
ated and  decld  And  whas  it  is  probable  that  some  debts  of  the  Provision  as  to 
sd  (£).)  intended  to  be  satisfied  and  pd  under  and  by  virtue  of  ally  omitted  in 
these  prests  may  be  omitted  to  be  inserted  in  the  schedule  sdieilule. 
hereunder-written  or  hereunto  annexed  at  the  time  of  the  exon 
of  these  prests  but  may  hraftr  appear  and  be  discovered  it  is 
therefore  expssly  decld  and  agrd  by  and  betn  the  sd  pties  to 
these  prests  that  in  that  case  provision  may  be  made  for  the 
paymt  of  such  debts  omitted  out  of  the  schedule  (if  any)  as  the 
sd  (T.)  or  the  survor  &c.  or  the  trustees  or  trustee  for  the  time 
being  shall  think  proper  to  discharge  and  that  it  shall  be  Iful  for 
the  sd  (7".)  and  the  survor  &c.  in  case  they  shall  think  fit  (but 
not  orwise)  with  the  consent  and  approbation  of  the  sd  {D.) 
testified  in  writing  under  his  hand  by  and  out  of  the  money  to 
arise  from  such  sale  or  sales  or  by  such  mtge  or  mtges  as  afd  to 
pay  oflF  and  discharge  all  such  debts  as  the  sd  trustees  or  trustee 
for  the  time  being  shall  think  were  intended  to  be  provided  for 
by  these  prests  and  omitted  to  be  inserted  in  the  sd  schedule 
anything  hnbefe  contd  to  the  contrary  notwithstanding  And  the  Covenants  from 
sd  (D.)  for  himself  his  hrs  &c.  doth  covt  &c.  with  &c.  the  sd  ( T.) 
in  manner  following  that  is  to  say  That  for  and  notwithstanding  Seised  in  fee. 
any  act  deed  matter  or  thing  by  him  the  sd  (D.)  or  any  of  his 
ancestors  or  any  psn  or  psns  claiming  or  to  claim  by  from  or 
under  him  them  or  any  of  them  made  done  extd  committed  or 
suffered  to  the  conty  (except  as  hnaftr  is  excepted)  he  the  sd 


(a)  As  to  the  validity  of  such  a  provision,  see  Pref.  sect.  9. 
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Trust  to  sell.  Ifully  rightfully  and  absolutely  seised  of  and  m  or  well  and 
sufficiently  intitled  unto  the  sd  freehd  and  copyhd  manors  messes 
&c.  and  heredts  and  all  and  singr  or.  the  preses  hby  reld  and 
covenanted  to  be  surrendd  or  intended  so  to  be  with  their  and 
evy  of  their  rights  members  and  apts  of  a  good  sure  perfect 
absolute  and  indefeasible  este  of  inhance  in  fee-simple  witht  any 
manner  of  condon  proviso  power  of  limitation  or  revocation  or 
any  or.  cause  matter  or  thing  whatsr  which  may  can  or  shall 
alter  change  charge  revoke  determine  or  affect  the  same  [other 
than  and  except  the  mtges  and  or.  incumbs  debts  and  annties 
hnbefe  mentd  or  set  forth  in  the  schedule  hereunder-written  or 
hereunto  annexed  and  which  are  to  be  pd  off  and  discharged  in 
manner  afd  and  or.  than  and  except  one  annty  or  yrly  rent- 
charge  of  £  per  ann.  granted  by  the  sd  (D.)  for  the  bent  of 
his  sister  M.  D.  for  her  life  and  charged  upon  the  sd  preses  at 
T.  in  the  sd  county  of  S.  which  is  not  intended  by  the  sd  pties 
to  these  prests  to  be  redeemed  but  to  remain  a  charge  upon  the 
este  in  case  it  shall  not  be  found  more  convenient  to  be  charged 
or  made  chargeable  upon  some  or.  pt  or  pts  of  the  sd  preses  hby 
Not  to  hinder     granted  and  reld  and  so  to  remain  during  her  life]     And  ths.t 

execution  of  •  ,        i        i  i      t-w      i  •     i  i 

trusts.  neither  he  the  sd  (D.)  his  hrs  exs  or  ads  or  any  or.  psn  or  psns 

Ifully  claiming  or  to  claim  by  from  or  under  him  them  or  any  of 
them  shall  and  will  at  any  time  hraftr  make  do  exte  commit  or 
wittingly  or  willingly  suffer  any  act  matter  deed  or  thing  whatsr 
whby  the  exon  or  performance  of  the  trusts  hby  created  and 
decld  shall  or  may  be  defeated  hindered  prevented  or  in  anywise 
retarded  or  delayed  but  on  the  contrary  shall  and  will  from  time 
to  time  and  at  all  times  hraftr  at  the  request  of  the  sd  trustees 
or  the  trustee  for  the  time  being  or  any  purchaser  or  purchasers 
mtgee  or  mtgees  make  exte  do  and  perform  or  cause  or  procure 
to  be  made  done  exted  and  performed  or  join  with  the  trustee 
or  trustees  for  the  time  being  in  making  and  exting  all  and  evy 
such  furr  and  or.  Iful  and  reasone  act  and  acts  deed  and  deeds 
conveyances  surrends  and  assancs  in  the  law  matters  and  things 
whatsr  for  the  furr  better  and  more  perfectly  granting  conveying 
surrendg  and  assurg  of  all  and  singr  the  preses  above-mentd  to 
be  hby  reld  and  covtd  to  be  surrendd  as  afd  with  their  and  evy 
of  their  rights  members  and  apts  unto  and  to  the  use  of  the  sd 
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{trustees)  their  hrs  and  ass  upon  the  trusts  and  for  the  intents    No.  CCCLI. 

.  Conveyance  in 

and  purps  hnbefe  mentd  and  decld  of  and  concerning  the  same     Trust  to  sell. 
and  for  the  furr  enabhng  them  the  sd  (trustees)  and  the  survor 
&c.  to  exte  and  perform  the  sd  trusts  so  hby  reposed  in  them 
according  to  the  true  intent  and  meaning  of  these  prests  and  for 
the  grantg  conveyg  surrendg  and  assg  such  pts  of  the  sd  freehd 
or  copyhd  heredts  as  shall  be  so  sold  with  the  apts  thereto  be- 
longing unto  and  to  the  use  and  behoof  of  the  purchaser  or 
purchasers  thof  his  her  or  their  hrs  or  ass  and  for  grantg  convyg 
surrendg  and  assrg  such  pts  of  the  sd  freehd  and  copyhd  heredts 
as  shall  be  mtod  unto  the  mtoee  or  nito'ees  his  her  or  their  hrs 
exs  or  ads  as  by  the  sd  (trustees)  or  the  survors  or  survor  of 
them  or  the  hrs  exs  or  ads  of  such  survor  or  of  any  purchaser 
or  purchasers  mtgee  or  mtgees  of  the  sd  preses  or  any  pt  thof 
or  any  of  them  or  their  or  any  of  their  counsel  shall  be  rsonly 
devised  advised  and  required     Provided  always  and  it  is  hby  Indemnity  to 
agrd  and  decld  by  and  betn  all  the  sd  pties  to  these  prests  that 
the  sd  (trustees)  their  hrs  exs  or  ads  shall  each  of  them  be 
charged  and  chargeable  only  for  such  mos  as  they  shall  resply 
actually  rece  by  virtue  of  these  prests  and  that  the  one  of  them 
shall  not  be  answe  or  accte  for  the  or.  or  ors  of  them  or  for 
the  acts  deeds  rects  neglects  or  defts  of  the  or.  or  ors  of  them 
but  each  of  them  for  his  own  acts  deeds  rects  neglects  or  defts 
only  And   that  they  or  any  of  them  shall  not  be  answe  or 
accte  for  any  loss  or  damage  which  may  happen  by  the  fai- 
lure of  any  banker  or  goldsmith  in  whose  custody  any  of  the 
trust  mos  may  be  placed  or  of  any  psn  or  psns  who  may  be  em- 
ployed to  rece  the  rents  issues  and  prfts  of  the  sd  preses     And 
also  that  it  shall  and  may  be  Iful  to  and  for  the  sd  (trustees)  and 
the  survors  &c.  and  each  and  evy  of  them  in  the  first  place  by 
and  out  of  the  rents  issues  and  prfts  of  the  sd  heredts  and  preses 
and  the  mos  to  arise  by  the  sale  thof  to  deduct  and  reimburse 
themselves  resply  and  also  to  allow  to  each  or.  all  such  losses 
costs  chas  and  exps  as  they  any  or  either  of  them  shall  or  may 
at  any  time  or  times  pay  sustain  expend  or  be  put  unto  for  or 
by  reason  of  the  trusts  hby  in  them  reposed  or  the  management 
or  exon  thof  or  any  thing  relative  thereto  and  also  to  pay  or 
allow  to  any  psn  or  psns  who  shall  be  appted  to  rece  the  rents 
issues  and  prfts  of  the  sd  preses  or  any  of  them  such  salary  or 
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No.  CCCLI.    salaries  or  sum  or  sums  of  money  as  they  the  sd  trustees  or  the 

Conveyance  in  p  ,,  ,i       i  r  ^  in 

Trust  to  sell,  survors  or  survor  oi  them  or  the  hrs  or  ass  ot  such  survor  snail 
A  ointra  ^f  *^^^"^  proper  Provided  also  and  it  is  likewise  hby  furr  decld  and 
new  trustees.  agrd  by  and  between  the  sd  pties  to  these  prests  and  it  is  the  true 
intent  and  meaning  of  them  and  of  these  prests  that  if  the  sd 
(trustees)  the  trustees  hnbefe  named  or  any  of  them  or  any  or. 
trustee  or  trustees  to  be  elected  and  appted  as  hnaftr  mentd 
shall  happen  to  die  or  be  minded  or  desirous  to  quit  and  be  dis- 
charged from  the  trusts  hby  in  them  reposed  as  afd  or  shall 
refuse  or  neglect  to  act  in  the  same  at  any  time  or  times  before 
such  trusts  shall  be  fully  exted  and  performed  then  and  in  evy 
such  case  and  from  time  to  time  and  when  and  so  often  as  the 
same  shall  happen  it  shall  and  may  be  Iful  to  and  for  the  sd 
(^trustees)  or  the  survivors  or  survivor  of  them  or  the  hrs  exs  and 
ads  of  such  survor  or  of  any  such  trustee  or  trustees  hraftr  to  be 
apptd  as  afd  [by  and  with  the  consent  and  approbation  of  the 
sd  (D.)  his  hrs  or  ass  signified  by  writing  under  his  her  or  their 
hand  or  hands]  by  any  writing  or  writings  under  the  hands  and 
seals  or  hand  and  seal  of  them  the  sd  {trustees)  or  the  survors 
&c.  attested  by  two  or  more  credible  witnesses  to  elect  nominate 
and  appt  some  or.  fit  and  proper  psn  or  psns  to  be  a  trustee  or 
trustees  for  the  purps  afd  in  the  place  and  stead  of  him  or  them 
who  shall  so  happen  to  die  or  be  desirous  to  quit  and  be  dis- 
charged from  the  sd  trusts  or  who  shall  refuse  or  neglect  to  act 
in  the  same  and  so  from  time  to  time  as  often  as  there  shall  be 
occasion  to  nominate  substitute  or  appt  any  or.  psn  or  psns  to 
be  trustee  or  trustees  in  the  room  and  stead  of  the  then  or  any 
succeeding  or  or.  trustee  or  trustees  who  shall  happen  to  die  or 
be  desirous  to  quit  and  be  discharged  from  the  trusts  afd  or  shall 
refuse  or  neglect  to  act  in  the  same  And  that  when  and  so 
often  as  any  such  new  or  or.  trustee  or  trustees  shall  be  nomi- 
nated and  appted  all  and  evy  the  freehd  and  copyhd  manors 
messes  &c.  and  heredts  hnbefe  mentd  and  hby  granted  and  reld 
and  covted  to  be  surrendered  or  intended  so  to  be  or  so  much 
thof  as  shall  not  have  been  sold  or  disposed  of  for  the  purps  afd 
or  any  of  them  and  the  equity  of  redemption  of  such  pt  or  pts 
thof  as  shall  be  mtged  and  also  all  the  trust  money  reed  by  the 
sale  or  sales  mtge  or  mtges  of  any  pt  of  the  sd  heredts  and  preses 
which  shall  not  have  been  expended  or  applied  in  the  exon  of 
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the  sd  trusts  afd  (if  any  such  there  be)  shall  be  thereupon  with    No.  CCCLI. 
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all  convenient  speed  resply  convd  surrendd  and  assd  in  such  j,.,,jj-  j^  ^^^^ 
manner  as  that  the  same  shall  be  Ifully  and  effectually  vested 
in  the  jt  names  of  the  survg  or  contg  trustee  or  trustees  and  of 
such  psn  or  psns  as  shall  be  elected  and  apptd  to  be  a  trustee 
or  trustees  and  their  hrs  upon  the  trusts  afd  And  evy  such 
convce  surrder  and  assnmt  shall  be  decld  to  be  upon  the  same 
trusts  and  to  and  for  the  same  uses  ends  intents  and  purps  as 
are  in  and  by  these  prests  expssd  and  decld  of  and  concerning 
the  sd  preses  and  the  money  to  arise  by  such  sale  or  sales  mtge 
or  mtges  thof  or  of  any  pt  thof  or  such  of  the  sd  trusts  as  shall 
be  then  subsisting  and  undetermined  and  capable  of  taking 
effect  And  all  and  evy  such  new  trustee  or  trustees  so  to  be 
appted  by  virtue  of  this  power  shall  and  may  from  thenceforth 
act  in  the  management  and  exon  of  the  sevl  trusts  afd  as  fully 
and  effectually  in  all  respects  as  if  he  and  they  had  been  ori- 
ginally appted  a  trustee  or  trustees  by  these  prests  anything 
herein  contd  to  the  contrary  thof  in  anywise  notwithstanding 
In  witness  kc.  see  ante,  No.  XLVI. 


Creditors, 


No.  CCCLII. 
NO.CCCLII.  Assi,nn.entty 

Assignment  of  Stock  in  Trade,  Debts  and  Effects  of  Copartners       Trust  for  "^ 
for  the  Benefit  of  Creditors.     {General  Precedent.) 

Ohs.  As  to  the  validity  of  such  an  assignment,  see  Pref.  s.  9 ;  and 
as  to  the  stamp,  see  s.  11. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  A.  and  B.  of 
&c.  carrying  on  trade  in  coptship  under  the  firm  of  A.  and  B.  of 
the  first  pt  {trustees)  crs  of  the  sd  {copartners)  named  and  apptd 
for  the  bent  of  the  jt  and  separate  crs  of  the  sd  A.  and  B.  of  the 
second  pt  and  the  sevl  or.  psns  jt  and  separate  crs  of  the  sd  A. 
and  B.  whose  names  and  seals  are  hereunto  set  and  affixed  of 
the  third  pt  Whas  the  sd  A.  and  B.  have  for  sevl  yrs  past  car- 
ried on  the  trade  or  business  of  merchants  under  the  firm  of  A. 
and  B.  and  in  the  course  of  their  dealings  have  become  and 
now  stand  indebted  on  their  jt  acct  to  the  sevl  psns  and  in  the 
sevl  sums  set  opposite  to  their  respive  names  in  the  first  sche- 
dule hereunder  written     And  whas  the  sd  A.  is  indebted  on  his 
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Copartners  in  the  third  pt  in  the  sevl  sums  set  opposite  to  their  respive  names 
Creditors.  ^^  ^^^  second  schedulc  hereunder  written  And  whas  the  sd  B. 
is  indebted  to  the  sevl  psns  pties  hereto  of  the  third  pt  in  the 
sevl  sums  set  opposite  to  their  respive  names  in  the  third  sche- 
dule hereunder  written  And  whas  the  capital  stock  or  property 
of  the  sd  A.  and  B.  belonging  to  them  on  their  jt  acct  consists 
of  a  certain  messe  warehouses  and  preses  situate  at  and 

demised  to  them  the  sd  A.  and  B.  by  a  certain  indre  of  lease 
bearing  date  the  &;c.  for  a  term  of  yrs  And  also  of  divers 

goods  merchandise  vessels  bonds  bills  and  or.  secties  debts  and 
effects  And  whas  the  separate  property  of  the  sd  A.  consists 
of  sundry  household  goods  furniture  china  plate  linen  and  also 
sevl  policies  of  insurance  And  whas  the  separate  property  of 
the  sd  B.  consists  of  &c.  {here  state  it)  And  whas  the  sd  A.  and 
B.  are  unable  to  pay  and  satisfy  to  evy  their  jt  and  separate  crs 
the  whole  of  their  respive  demands  but  in  order  to  render  them 
the  utmost  satisfaction  in  their  power  have  agrd  and  proposed 
to  convey  and  assign  all  and  singr  the  este  property  debts  and 
effects  belonging  to  them  as  well  on  their  jt  as  on  their  separate 
acct  in  trust  for  themselves  and  the  rest  of  their  crs  rateably  in 
such  manner  as  the  same  jt  and  separate  este  would  be  distri- 
butable under  a  fiat  of  bankruptcy  And  lohas  the  sd  {creditors) 
considering  the  present  situation  of  the  affairs  of  the  sd  A,  and 
B.  have  consented  to  accept  the  offer  of  the  sd  A.  and  B.  sub- 
ject to  the  provos  and  agrts  hnaftr  mentd  and  decld  Now  this 
Indre  witnesseth  That  in  pursuance  of  the  sd  agrt  and  in  conson 
of  5s,  to  the  sd  A.  and  B.  in  hand  pd  by  the  sd  {T.)  the  rect  of 
which  is  hby  acknged  They  the  sd  A.  and  B.  by  and  with  the 
consent  (a)  of  the  sd  (C.)  pties  hereto  testified  by  their  signing 
and  sealing  these  prests  Have  and  each  of  them  Hath  granted 
bargained  sold  and  assd  and  by  these  prests  do  and  each  of 
them  doth  grant  &c.  unto  the  sd  {T.)  All  that  messe  or  tent 
warehouses  and  preses  comprised  in  the  sd  in  pt  recited  indre 
of  &c.  togr  with  the  sd  indre  of  lease  and  all  the  rents  issues 
profits  bent  and  advantage  to  arise  therefrom  And  all  and  singr 
the  vessels  merchandize  stock  in  trade  chattels  debts  and  effects 

(«)  As  to  the  necessity  of  this  consent,  see  Pref.  s.  9. 
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of  them  the  sd  A.  and  B.  whatsr  and  wheresoever  And  also  all   No.  CCCLll. 

Assignment  by 

and  evy  the  bills  notes  bonds  policies  of  insurance  and  or.  secties  Copartners  in 
And  all  or.  the  property  and  effects  of  them  the  sd  A.  and  B.  or  cleditirL 
either  of  them  of  what  nature  or  kind  soever  and  wheresoever 
situate  and  being  and  in  whosesoever  hands  custody  or  power 
the  same  or  any  of  them  or  any  pt  or  pts  theof  now  are  or  at 
any  time  hraftr  may  be  with  their  and  evy  of  their  apts  And  all 
the  este  title  int  claim  and  demand  whatsr  of  them  the  sd  A. 
and  B.  or  either  of  them  as  well  jtly  as  separately  of  to  in  or 
out  of  the  same  preses  and  any  of  them  resply  the  wearing  ap- 
parel of  themselves  and  families  excepted  To  Have  hold  rece 
and  take  the  sd  messe  or  tent  warehouses  vessels  merchandize 
stock  in  trade  chattels  debts  &c.  and  all  and  singr  or.  the  pre- 
mises hby  assd  or  intended  so  to  be  upon  the  trusts  and  to  and 
for  the  ends  intents  and  purps  hnaftr  mentd  that  is  to  say  That 
they  the  sd  {T.)  and  the  survors  or  survor  of  them  or  the  exs 
ads  or  ass  of  such  survor  shall  and  do  with  all  convenient  speed 
sell  and  dispose  of  the  sd  messe  warehouses  and  preses  vessels 
merchandize  stock  in  trade  chattels  and  all  and  singr  such  pts 
of  the  jt  and  separate  este  property  and  effects  of  the  sd  A.  and 
B.  as  are  saleable  for  such  price  or  prices  as  can  be  reasony 
gotten  for  the  same  And  shall  and  do  by  all  such  Iful  ways  and 
means  as  in  their  discretion  they  shall  think  proper  get  in  and 
rece  the  sevl  debts  or  sums  of  money  and  all  or.  the  preses  hby 
assd  or  intended  so  to  be  And  upon  thisfurr  trust  that  they 
shall  stand  possessed  of  or  interested  in  all  the  mos  to  arise 
from  or  by  the  sale  of  the  sd  messe  warehouses  and  all  or.  the 
preses  hby  assd  and  hnbefe  directed  to  be  sold  and  also  of  and 
in  all  and  singr  the  mos  which  shall  be  reed  for  or  in  respect  of 
the  prfts  thof  until  the  sale  thof  and  which  shall  be  collected 
got  in  and  arise  from  the  sd  jt  and  separate  este  of  the  sd  A. 
and  B.  upon  the  trusts  and  to  and  for  the  intents  and  purps 
hnafter  expssd  of  and  concerning  the  same  that  is  to  say  Upon 
Trust  in  the  first  place  to  retain  and  reimburse  themselves  all 
costs  chas  and  exps  of  preparing  and  making  such  sales  resply 
and  attending  the  recovery  and  getting  in  the  sd  rents  debts  and 
or.  trust  mos  togr  with  commission  and  allowances  usual  among 
merchants  {or  among  merchants  trading  to  and  from  &:c.  as 
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Copartners  in 

Truft  for 

Creditors, 

To  allow  each 
of  Ihe  debtors 
an  annual  sum 
for  years. 


To  discharge 
joint  and  sepa- 
rate debts. 


Surplus  to 
debtors. 


Distinct  ac- 
counts to  be 
kept  of  the  joint 
and  separate 
estate. 


the  case  may  he)  And  also  to  pay  all  salaries  and  allowances  to 
be  made  to  clerks  agents  and  subordinates  Aiid  in  the  next 
place  that  they  do  and  shall  by  and  out  of  the  sd  trust  mos  pay 
and  allow  to  the  sd  A.  for  the  term  of  two  yrs  to  be  computed 
from  the         day  of  next  ensuing  if  he  shd  so  long  live  for 

the  support  of  himself  and  his  family  a  yrly  sum  not  exceeding 
£  And  in  like  manner  do  and  shall  allow  to  the  sd  B.  a 

yrly  sum  not  exceeding  £  And  in  the  last  place  do  and 

shall  pay  and  apply  the  sd  trust  mos  in  and  towards  satisfaction 
and  discharge  of  the  sevl  debts  due  and  owing  to  the  sevl  jt  and 
separate  crs  of  the  sd  A.  and  B.  or  either  of  them  pties  hereto 
of  the  second  and  third  pts  their  respive  exs  &c.  or  so  much  of 
the  same  debts  or  sums  of  money  as  the  sd  trust  mos  shall 
extend  to  pay  (nevss  the  same  to  be  in  full  satisfaction  of  their 
sevl  debts  or  sums  of  money)  And  in  case  there  shall  remain 
or  be  any  surplus  of  the  jt  and  separate  este  of  the  sd  A.  and  B. 
after  all  such  paymts  and  distributions  as  afd  Then  upon  Trust 
to  pay  and  divide  the  same  to  and  betn  the  sd  Ar  and  B.  their 
exs  ads  and  ass  resply  in  proportion  and  according  to  their 
respive  rights  and  ints  therein  and  thereto  Provided  always 
and  these  prests  are  upon  this  express  condition  that  distinct 
and  separate  accts  shall  be  kept  of  the  jt  and  separate  estes  and 
effects  of  the  sd  A.  and  B.  as  well  real  as  psnl  and  that  what 
shall  be  found  to  belong  to  their  sd  separate  este  or  estes  shall 
be  applied  in  the  first  place  in  and  and  towards  satisfaction  of 
the  debts  of  their  respive  separate  crs  rateably  and  in  propor- 
tion to  the  sums  set  to  their  respive  names  in  the  schedule  here- 
under witten  or  hereunto  annexed  And  in  case  there  shall  be 
any  surplus  of  their  jt  este  after  all  their  sd  jt  crs  shall  be  pd 
and  satisfied  the  amount  of  their  whole  demands  then  that  the 
share  and  shares  int  and  ints  in  such  overplus  of  them  the  sd 
A.  and  B.  whose  estes  shall  have  been  is  or  are  to  be  applied  as 
afd  shall  be  carried  to  the  acct  of  his  or  their  separate  este  or 
estes  and  be  applied  in  or  towards  satisfaction  of  his  or  their 
separate  debts  And  if  there  shall  be  any  surplus  of  the  separate 
este  or  estes  after  all  their  separate  crs  shall  have  been  pd  and 
satisfied  their  whole  demands  then  that  the  overplus  of  such 
separate  este  or  estes  shall  be  carried  to  the  acct  of  their  jt  este 
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and  be  applied  in  or  towards  satisfaction  of  the  sd  jt  debts  (a) 
And  it  is  hhy  decld  and  agrd  by  and  betn  the  pties  hereto  that 
the  rects  of  the  sd  ( T.)  and  the  survors  &;c.  shall  be  valid  dis- 
charges to  the  psn  to  whom  the  same  shall  be  given  And  that 
it  shall  and  may  be  Iful  to  and  for  the  sd  {T.)  to  sell  and  dis- 
pose of  the  sd  jt  and  separate  este  and  effects  of  the  sd  A.  and 


No.  CCCLII. 

Assignment  by 

Copartners  jii . 

Trust  for 

Creditors, 


Assignment  of 
A.'s  private 


(a)  Instead  of  assigning  the  joint  and  separate  estates  under  one  witnessing 
part,  it  may,  sometimes,  be  most  convenient  to  assign,  first,  the  joint  estate,  and 
afterwards  the  separate  estate  of  each  debtor,  by  distinct  witnessing  parts :  in 
that  case  say,  "  Now  this  Indre  witnesseth  That  &c.  in  pursuance  &c.  and  in 
conson  &c.  They  the  sd  A.  and  B.  have  &c.  bargained  &;c.  unto  tlie  sd  (2^.)  &'c. 
All  that  &c.  And  all  and  singr  the  vessels  &c.  And  all  or.  the  jt  property  este 
and  effects  of  them  the  sd  A.  and  B.  To  have  &c.  unto  the  sd  (T.)  and  their 
&c.  the  sd  messe  &c.  Upon  the  trusts  &c.  That  they  the  sd  (T.)  &c.  shall  and  do 
sell  &c.  the  sd  messe  &c.  and  all  such  or.  pts  of  the  jt  este  &c.  as  are  saleable  &c. 
And  shall  and  do  by  such  lawful  means  &c.  get  in  &c.  And  upon  thisfurr  ir-ust 
that  they  shall  stand  possessed  of  &c.  Upon  the  trusts  &c.  In  the  first  place  to 
retain  &c.  costs  &c.  And  in  the  next  place  to  pay  salaries  &c.  And  in  the  next 
place  to  allow  annuities  to  A.  and  B.  And  lastly  do  and  shall  pay  and  apply  the 
sd  trust  mos  in  and  towards  satisfaction  &c.  of  the  sevl  debts  due  to  the  jt  crs  of 
the  sd  A.  and  B.  pties  hereto  of  the  second  and  third  pts  And  in  case  there  shall 
remain  and  be  any  surplus  of  the  jt  este  of  the  sd  A.  and  B.  Then  in  trust  to 
stand  possessed  of  &c.  one  moiety  of  such  surplus  in  aid  and  augmentation  of  the 
separate  este  of  the  sd  A.  And  in  the  or.  moiety  of  the  same  surplus  in  aid  of  the 
separate  este  of  the  sd  B.  And  this  Indre  furr  witnesseth  {assignment  of  A.'s 
separate  property)  And  it  is  hby  decld  and  agrd  that  the  sd  (  T.)  and  the  survors 
&c.  shall  stand  possessed  of  and  interested  in  the  mos  to  arise  by  the  sale  of  the  estate. 
sd  separate  este  and  effects  of  the  sd  A.  hby  assd  or  intended  so  to  be  and  of  the 
mos  to  be  reed  for  or  on  acct  of  the  rents  and  profits  thof  in  the  mean  time  until 
such  sale  or  sales  and  also  of  all  mos  to  be  reed  and  produced  by  and  from  all  the 
preses  lastly  hby  assd  or  mentd  or  intended  so  to  be  after  paying  all  costs  chas 
&c.  upon  the  trusts  following  that  is  to  say  In  Trust  by  and  out  of  such  mos 
from  time  to  time  to  pay  and  satisfy  the  sevl  sums  of  money  requisite  for  con- 
tinuing or  keeping  on  foot  the  sevl  policies  of  insurance  hnbefe  expssd  to  be  hby 
assd  And  in  the  next  place  to  pay  and  statisfy  the  separate  debts  of  the  sd  A. 
due  and  owing  to  the  sevl  separate  crs  of  the  sd  A.  of  the  third  pt  or  so  much  of 
the  same  &c.  And  in  case  there  shall  be  any  surplus  of  the  sd  trust  mos  pro- 
duced by  or  arising  from  the  separate  este  of  the  sd  A.  after  such  payments  and 
distribution  as  afd  Then  in  trust  to  stand  possessed  of  and  interested  in  such 
surplus  mos  upon  such  trusts  as  are  hnbefe  decld  for  the  bent  of  the  jt  crs  of  the 
sd  A.  and  B.  of  and  concerning  their  jt  stock  capital  and  property  And  lastly 
in  trust  to  pay  the  ultimate  surplus  if  (any)  arising  or  to  be  produced  by  or  from 
the  separate  este  of  the  sd  A.  after  full  paymt  and  satisfaction  of  the  sevl  debts 
due  and  owing  to  the  separate  and  jt  crs  pties  hereto  of  the  second  and  third  pts 
unto  the  sd  A.  his  exs  and  ads  And  this  Indre  furr  witnesseth  {assignment  of  Assignment  of 
B.'s  separate  property)  And  it  is  hby  decld  &c.  {the  same  trusts  as  before)  And  ^-  ^  private 
it  is  hby  furr  decld  and  agrd  "  &c.  see  above. 


property. 


718 


COMPOSITION. 


No.  CCCLII. 

Assignment  by 

Copartners  in 

Trust  for 

Creditors. 


Indemnity  to 
trustees. 


Power  of  at- 
torney. 


B.  hby  assd  or  intended  so  to  be  at  such  times  and  in  such 
manner  as  they  shall  think  fit  and  from  time  to  time  to  make 
or  cause  to  be  made  insurances  of  the  sd  trust  este  hby  assd  as 
he  or  they  shall  think  proper  and  expedient  and  to  deduct  the 
premium  or  premiums  of  such  insurance  and  insurances  And 
furr  that  they  the  sd  (T.)  and  the  survors  &c.  shall  not  be 
chargbe  or  accble  for  any  more  mos  goods  wares  or  eflPects 
than  what  he  or  they  shall  actually  rece  by  virtue  of  these 
prests  nor  liable  to  make  good  losses  that  shall  happen  in  the 
management  sale  or  disposal  of  the  sd  trust  este  and  preses  hby 
assd  witht  the  wilful  neglect  or  deft  of  them  the  sd  (T.)  and 
the  survors  (fee.  And  the  better  to  enable  the  sd  ( T.)  and  the 
survors  (fee.  to  recover  and  rece  all  and  singr  the  afd  jt  and  se- 
parate este  and  effects  now  due  or  belonging  to  the  sd  A.  and  B. 
or  either  of  them  They  the  sd  A.  and  B.  with  the  consent  of  the 
sd  sevl  crs  pties  hereto  of  the  third  pt  Have  and  each  of  them 
Hath  made  constituted  (fee.  and  by  (fee.  Do  and  each  of  them 
Doth  make  (fee.  the  sd  (T.)  and  the  &c.  their  true  and  Iful  atty 
and  attics  irrevocable  in  their  or  either  of  their  names  places  or 
stead  but  to  and  for  the  uses  and  purps  afd  to  demand  sue  for 
recover  and  rece  of  and  from  the  sd  sevl  psns  in  the  sd 
schedules  mentd  who  are  indebted  to  the  joint  and  separate  estes 
of  the  sd  A.  and  B,  or  either  of  them  on  any  acct  whatsr  All  and 
evy  the  goods  wares  and  merchandize  debts  or  sums  and  or.  the 
preses  hby  assd  And  upon  receipt  of  the  same  to  give  acquit- 
tances reles  and  such  or.  discharges  as  shall  be  necssy  and  on 
nonpayment  thof  to  prosecute  all  and  evy  such  actions  remedies 
and  means  as  to  them  shall  seem  meet  and  also  to  settle  and 
adjust  or  make  composition  or  agrt  of  or  for  the  same  or  any  pt 
thof  by  arbitration  or  orwise  howsr  And  also  to  adjust  and  settle 
all  and  evy  or.  acct  or  accts  with  any  psn  or  psns  in  relation  to 
the  preses  and  generally  to  do  perform  and  exte  all  acts  matters 
and  things  necssy  and  fit  to  be  done  in  and  about  the  preses  as 
fiilly  and  effectually  to  all  intents  and  purps  as  they  the  sd  A. 
and  B.  or  either  of  them  might  have  done  if  personally  present 
and  these  prests  had  not  been  made  And  one  or  more  atty  or 
atties  under  them  or  him  the  sd  ( T.)  or  the  trustee  or  trustees 
for  the  time  being  to  constitute  and  appt  they  the  sd  A.  and  B. 
and  also  the  sd  (C)  and  each  of  them  ratifying  allowing  and 
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confirming  all  and  whatsr  they  the  sd  {T.)  or  the  survors,  &c.  No.  CCCLII. 

shall  or  may  Ifully  do  in  and  about  the  same    And  the  sd  A.  and  Coyanners  in 
B.  for  themselves  sevlly  and  resply  and  for  their  sevl  and  respive       cl'iditill. 

hrs  exs  and  ads  do  hby  covt  &:c.  with  and  to  the  sd  (T.)  and  (C.)  ~  T^ 

•^  \      J  \      J   Covenants  from 

pties  hereto  of  the  second  and  third  pts  in  manner  following  debtors. 

that  is  to  say  That  for  and  notwithstanding  any  act  matter  or  Lease  valid. 
thing  done  committed  or  suffered  by  them  the  sd  A.  and  B.  or 
either  of  them  the  sd  hnbefe  recited  lease  is  a  good  and  valid 
lease  and  that  the  sd  debts  mentd  in  the  sd         schedules  here-  Debts  subsist- 
under  written  or  orwise  expressed  to  be  due  and  owing  to  the  sd  '°^" 
A.  and  B.  by  or  from  the  sevl  psns  therein  named  are  now  well 
and  truly  due  and  owing  and  subsisting  And  that  they  the  sd 
A.  and  B.  or  either  of  them  or  any  or.  psn  or  psns  for  their  use 
or  by  their  order  have  or  hath  not  at  any  time  or  times  hereto- 
fore assd  incumbd  reed  reld  or  discharged  all  or  any  pt  of  the 
hby  assd  goods  wares  merchandizes  debts  or  effects  And  that 
they  or  either  of  them  shall  or  will  not  witht  the  consent  of  the 
sd  (T.)  or  the  survors  &c.  assign  incumber  rece  rele  or  discharge 
the  same  or  any  pt  thof    And  also  that  they  shall  and  will  not  Not  to  revoke 
revoke  the  authty  hby  given  nor  disown  rele  or  discontinue  any  att^orney!'^ 
action  or  suit  to  be  bt  or  commenced  pursuant  thereto  nor  do  or 
suffer  any  act  whby  or  by  reason  whof  the  sd  ( T.)  or  the  survors 
&c.  shall  or  may  be  hindred  or  prevented  in  or  from  recovg  or 
recg  all  or  any  of  the  goods  wares  merchandizes  debts  or  sums 
of  money  or  or.  the  preses  hby  assd  or  any  pt  thof    And  furr  To  assist  tms- 
that  they  the  sd  A.  and  B.  and  each  of  them  their  and  each  of  '^^^" 
their  hrs  exs  and  ads  shall  and  will  upon  evy  reasone  request 
of  the  sd  (T.)  or  the  trustee  or  trustees  for  the  time  being  attend 
him  or  them  at  such  time  or  times  place  or  places  as  they  shall 
require  and  then  and  there  aid  and  assist  in  stating  and  making 
out  all  such  accts  as  relate  to  or  concern  the  sd  trust  este  and 
preses  hby  assd    And  also  shall  and  will  from  time  to  time  and  Further  as- 
at  all  times  at  the  request  costs  and  chas  of  the  sd  crs  pties 
hereto  or  the  major  pt  of  them  make  do  and  perform  and  exte 
any  furr  or  or.  reasone  act  matter  or  thing  whatsr  for  the  rati- 
fying and  confirming  these  prests  and  for  the  better  more  per- 
fectly and  satisfactorily  assrg  and  assigng  the  preses  hnbefe 
assd  or  intended  so  to  be  unto  the  sd  (71)  or  the  survors  kc.  or 
for  the  more  perfectly  enabling  them  the  sd  ( T.)  or  the  survors 
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No.  CCCLII. 

Asiignmejit  by 

Copartners  in 

Trust  for 

Creditors. 

To  assign  debts 
omitted  in 
schedules. 


Covenant  from 
trustees. 


Release  from 
creditors. 


&c.  to  recover  get  in  and  rece  the  same  and  evy  or  any  pt  thof 
to  and  for  the  uses  and  purps  afd  And  that  in  case  any  debt  or 
debts  or  sum  or  sums  of  money  now  due  and  owing  unto  them 
the  sd  A.  and  B.  or  either  of  them  is  or  are  omitted  to  be  mentd 
in  the  sd  schedules  hereunder  written  they  the  sd  A.  and  B. 

or  either  of  them  shall  and  will  hraftr  on  request  made  to  him  or 
them  transfer  and  assign  all  and  evy  such  debt  or  debts  sum  or 
sums  of  money  unto  the  sd  (7^.)  or  the  survors  &c.  or  the  trustee 
or  trustees  for  the  time  being  And  it  is  hhy  decld  and  agrd  &:c. 
{appointment  of  new  trustees,  see  ante,  Trust  Deed,  No.  CCCLI.) 
And  the  sd  {T.)  for  themselves  sevlly  and  resply  and  for  their 
sevl  and  respive  exs  and  ads  and  not  the  one  for  the  or.  of  them 
or  for  the  exs  ads  acts  deeds  and  defts  of  the  ors  of  them  do 
hby  covt  and  declare  to  and  with  the  sd  (C)  pties  hereto  of  the 
third  pt  that  they  do  accept  the  trusts  hby  in  them  reposed  and 
shall  and  will  honestly  and  truly  exte  the  same  to  the  best  of 
their  power  and  shall  and  will  at  the  request  of  the  sd  (C)  pties 
hereto  or  the  major  pt  of  them  acct  with  them  touching  the 
trust  este  and  shall  and  will  make  a  faithful  distribution  of  all 
and  evy  such  sum  and  sums  of  money  as  they  shall  rece  by 
virtue  of  these  prests  after  such  deductions  as  are  hnbefe  mentd 
unto  and  amongst  the  sevl  jt  and  separate  crs  of  the  sd  A.  and 
B.  according  to  their  respive  rights  and  ints  and  the  true  intent 
and  meaning  of  these  prests  such  cr  or  crs  first  making  affidavit 
or  affirmation  of  his  or  their  respive  debts  before  one  of  the 
masters  of  the  High  Ct  of  Chancery  And  this  Indre  furr  wit- 
nesseth  That  in  conson  of  the  preses  they  the  sd  sevl  ( C.)  pties 
hereto  of  the  second  and  third  pts  have  for  themselves  sevlly 
and  resply  and  for  their  sevl  and  respive  exs  ads  ptnrs  and  ass 
remised  released  and  for  ever  quit  claimed  and  by  these  prests 
Do  and  each  of  them  Doth  remise  rele  and  quit  claim  the  sd 
A.  and  B.  and  each  of  them  their  and  each  of  their  hrs  &c.  of 
and  from  all  and  all  manner  of  actions  and  causes  of  action 
suits  debts  sum  and  sums  of  money  claims  and  demands  whatsr 
at  law  or  in  equity  which  agst  them  the  sd  A.  and  B.  or  either 
of  them  they  the  sd  (C.)  now  have  or  ever  had  or  are  intitled 
unto  or  shall  or  may  have  claim  challenge  or  demand  agst 
them  or  either  of  them  their  or  either  of  their  hrs  &:c.  for  or 
in  respect  or  by  reason  or  means  of  any  act  matter  cause  or 
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thing  whatsr  from  the  beginning  of  the  world  unto  the  day   No.  CCCLir. 

If  PI  Tt         '  7    1       1  !•       Assignment  btf 

next  berore  the  date  or  these  prests     Provided  always  and  it    Copartners  in 
is  hby  agrd  and  decld  by  and  betn  the  pties  hereto  and  it  is       creditor's. 
the  true  intent  and  meaning;  of  them  and  these  prests  that  in  17^^ 

°  '■  ^  Proviso  as  to 

case  the  sd  crs  pties  hereto  or  any  of  them  shall  from  time  to  concealment 

time  or  at  any  time  hrafter  either  by  the  confession  of  the  sd 

A.  and  B.  or  either  of  them  or  or  wise  howsr  make  appear  or 

prove  that  the  sd  A.  and  B.  or  either  of  them  was  or  were 

possessed  of  interested  in  or  intitled  unto  any  or.  goods  debts 

effects  or  este  (their  wearing  apparel  excepted)  to  the  amount 

of  £  or  upwards  besides  what  are  mentd  or  referred  to 

in  the  sd  schedules  hereunder  written  that  then  the 

sd  A.  and  B.  or  either  of  them  their  or  either  of  their  exs  or 

ads  shall  have  no  bent  or  advantage  whatsr  from  or  by  these 

prests  or  from  or  by  any  rele  or  reles  to  them  or  either  of  them 

given  or  agrd  to  be  given  by  their  sd  crs  or  any  of  them  but  the 

rele  hby  given  and  all  the  covts  and  agrts  herein  contd  shall  in 

such  case  be  absolutely  void  to  all  intents  and  purps  anything 

hnbefe  contd  to  the  contrary  thof  in  anywise  notwithstanding 

Provided  also  and  it  is  hby  furr  decld  and  agrd  by  and  betn  the  Proviso  as  to 

parties  to  these  prests  that  if  all  the  crs  of  the  sd  A.  and  B.  or  executing  the 

either  of  them  shall  not  come  in  and  exte  these  prests  within  the  °^^\^^  assign- 

•t^  meat. 

space  of  months  from  the  day  of  the  date  of  these  prests 

that  then  such  cr  or  crs  so  neglecting  or  refusing  to  exte  the 
same  shall  not  be  intitled  to  any  distribution  bent  or  advantage 
whatsr  by  virtue  of  these  prests  but  be  therefrom  absolutely 
excluded  and  in  such  case  the  pt  or  pts  proportion  or  propor- 
tions of  the  preses  hby  assd  or  the  produce  thof  which  such  cr 
or  crs  would  be  intitled  to  have  or  rece  by  virtue  of  these  prests 
shall  be  pd  over  into  the  proper  hands  of  the  sd  A.  and  B.  or 
either  of  them  their  or  either  of  their  exs  or  ads  or  to  such  psn 
or  psns  as  they  shall  appt  in  that  behalf 
In  witness  &c.  see  ante,  No.  XLVI. 

Schedules. 

I.  Joint  and  separate  debts  of  A.  and  B. 
II.  Separate  debts  of  A. 
III.  Separate  debts  of  B. 
VOL.  I.  3  a 


722 


COMPOSITION. 


No.  CCCLIII. 

Conveyance,  6;c. 
(Short  Form.) 


Conveyance. 


Assignment. 


No.  CCCLIII. 

Conveyance  of  real,  ayid  Assignment  of  personal,  Property  in 
Trust  for  the  Benefit  of  Creditors.     {Short  Form.) 

Ohs.  As  to  the  validity  of  such  a  deed,  see  Pref.  sect.  9;  and  as  to 
the  stamp,  see  sect.  11. 

This  Indre  made  &c.  see  ante,  No.  LXXXV.  Betn  {debtor) 
of  &c.  of  the  one  pt  and  {trustees)  of  &c.  of  the  or.  pt  Whas 
{recite  title  to  certain  real  estes)  And  whas  {recite  title  to  certain 
personal  property)  And  whas  the  sd  {D.)  stands  justly  indebted 
unto  the  sd  {T.)  and  also  divers  or.  psns  in  various  sums  of 
money  amounting  in  the  whole  to  £  or  thereabouts  which 

on  account  of  losses  and  or.  misfortunes  he  is  unable  to  pay 
And  whas  the  sd  {D.)  hath  proposed  to  convey  and  assign  over 
unto  the  sd  {T.)  all  his  real  and  psnl  este  and  effects  whatsr  in 
manner  and  for  the  purps  hnaftr  mentd  Now  this  Indre  wit- 
nesseth  That  in  pursuance  of  the  sd  agrt  and  in  conson  of  1  Os. 
&c.  to  the  sd  (-D.)  by  the  sd  {T.)  in  hand  &c.  pd  the  rect  &;c. 
He  the  sd  (£>.)  Hath  granted  bargained  sold  aliened  reld  apptd 
ratified  and  by  &c.  Doth  grant  kc.  unto  the  sd  {T.)  and  to  their 
hrs  and  ass  All  that  messe  or  tent  &c.  and  all  that  piece  or 
parcel  of  Id  &cq.  {parcels)  And  all  houses  (fcc.  And  all  the  este 
&c.  To  Have  and  to  Hold  the  sd  messe  &c.  upon  the  trusts  and 
for  the  intents  and  purps  hnaftr  decld  And  this  Indre  furr 
witnesseth  That  in  conson  of  5s.  to  the  sd  {D.)  by  the  sd  {T.) 
in  &:c.  pd  the  rect  &:c.  He  the  sd  {D.)  Hath  bargained  sold  and 
assd  and  by  these  prests  Doth  kc.  bargain  &:c.  unto  the  sd  {T.) 
their  exs  &:c.  all  and  singr  the  farming  stock  {a)  implements  of 
husbandry  household  goods  chattels  furniture  debts  and  efiects 
whatsr  and  of  what  nature  or  kind  soever  as  are  now  due  and 
belonging  to  the  sd  (Z).)  and  all  the  este  right  and  int  of  him 
the  sd  (Z>.)  of  in  and  to  the  sd  last  mentd  preses  To  Have  Hold 
rece  and  take  the  sd  farmino-  stock  &:c.  and  all  and  sinor  or.  the 
preses  hby  lastly  assd  unto  the  sd  {T.)  or  the  survor  &:c.  from 


(a)  It  has  been  decided  that  in  an  assignment  made  for  the  benefit  of  creditors 
by  a  trader  and  farmer,  words  "  effects,  stock,  books,  and  book  debts"  will 
convey  cattle  on  the  farm,  Lewis  v.  Rogers,  1  C.  M.  &  R.  48. 
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henceforth  upon  the  trusts  and  for  the  purps  hnaftr  mentd  and   No.  CCCLIII. 

_  Convem'ice,  &;c. 

contd  And  it  is  hby  decld  that  the  rele  and  conveye  hnbefe  made  (Shoh  Form.) 
of  the  sd  freehd  messe  &c.  and  the  assnmt  hnbefe  made  to  the 
sd  (T.)  their  exs  &c.  of  the  farming  stock  &c.  is  made  to  them 
the  sd  (T.)  their  hrs  exs  ads  and  ass  upon  trust  that  they  the  sd 
{T.)  or  the  survor  of  them  and  the  hrs  &c.  of  such  survor  do  and 
shall  as  soon  as  conveniently  may  be  after  the  date  and  exon 
of  these  prests  of  his  or  their  own  authty  and  witht  the  concur- 
rence of  the  sd  (Z).)  his  hrs  exs  or  ads  or  any  or.  power  or 
authty  of  him  the  sd  (D.)  than  is  herein  contd  unless  the  same 
be  required  by  any  purchaser  or  purchasers  make  sale  and  ab- 
solutely dispose  of  the  sd  messe  pee  and  parcel  of  land  farming 
stock  implements  &:c.  and  or.  effects  hnbefe  mentd  and  described 
and  intended  to  be  hby  reld  and  assd  with  their  and  evy  of  their 
apts  either  togr  or  in  lots  and  either  by  public  auction  or  private 
contract  for  the  best  price  or  prices  that  at  the  time  or  respective 
times  of  such  sale  or  sales  can  be  reasony  had  or  obtained  for 
the  same  to  such  psn  or  psns  as  shall  be  willing  to  become  the 
purchaser  or  purchasers  thof  And  do  and  shall  stand  possessed 
of  and  be  interested  in  the  mos  to  arise  or  be  produced  by  such 
sale  or  sales  upon  the  trusts  and  for  the  intents  and  purps  hnaftr 
mentd  expssd  and  decld  of  and  concerning  the  same  And  it  is  Contract  of 

.  iii/r77\   trustees  valid 

hby  decld  and  agrd  by  and  betn  the  pties  hereto  that  the  sd  (i.)  without  debtor's 
and  the  survor  of  them  &c.  do  and  shall  for  the  purps  afd  make  ^"^^""ence. 
and  exte  all  such  contracts  covts  agrts  and  conveys  deeds  and 
assurs  as  they  shall  think  fit  and  that  the  same  shall  to  all 
intents  and  purps  be  as  good  and  effectual  in  the  law  [though 
the  sd  (D.)  should  not  join  therein]  as  if  he  the  sd  {!>.)  had  duly 
exted  the  same  And  that  the  psn  or  psns  his  her  or  their  ass  to 
whom  the  sd  (T.)  or  the  survors  &c.  shall  convey  the  sd  heredts 
and  preses  or  any  pt  thof  as  afd  shall  notwithstanding  the  sd 
(Z>.)  his  hrs  or  ass  shall  not  join  therein  or  assent  thereunto  be 
intitled  unto  and  have  hold  and  enjoy  the  same  agst  the  sd  (Z>.) 
his  hrs  and  ass  and  all  and  evy  psn  claiming  and  to  claim  by 
through  under  or  in  trust  for  him  or  them  And  furr  that  the  Receipt  valid 
rect  and  rects  of  the  sd  (T.)  or  the  survor  shall  be  good  and 
sufficient  dischs  to  any  purchaser  or  purchasers  resply  of  the 
sd  heredts  and  preses  for  his  her  or  their  purchase  money  or  so 
much  thof  resply  as  in  such  rect  or  rects  shall  be  expssd  to  be 
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No.  CCCLIII.  reed  and  that  the  psn  &:c.  obtaining  such  rect  or  rects  &c.  And 

Conveyance,  S(c. 

(Short  Form.)  for  the  better  enabhng  the  sd  (7^.)  and  the  survor  of  them  to 
Power  of  attor-  recover  and  get  in  and  rece  all  and  evy  the  este  and  effects  now 
"^y*  due  and  owing  to  the  sd  (D.)  he  the  sd  (Z>.)  hath  constituted 

kc.  (see  ante,  No.  CLIII.)  And  it  is  hhy  furr  expssly  decld  and 
agrd  by  and  betn  the  pties  to  these  prests  that  the  sd  ( J'.)  and  the 
survor  &c.  shall  stand  possessed  of  and  interested  in  the  sd  mos 
to  arise  by  the  sale  or  sales  of  the  sd  heredts  and  preses  and  of 
the  farming  stock  &c.  hnbefe  reld  conveyed  and  assd  or  intended 
so  to  be  and  the  rents  issues  and  profits  of  the  sd  messe  and 
preses  in  the  mean  time  until  such  sale  or  sales  shall  be  made 
and  all  or.  mos  which  the  sd  (T.)  or  the  survor  &:c.  shall  rece 
by  virtue  of  these  prests  upon  the  trusts  and  for  the  intents  and 
purps  hnaftr  limited  expssd  and  decld  that  is  to  say  Uj^on  Trust 
in  the  first  place  to  pay  unto  E.  F.  of  &c.  G.  H.  of  (fee.  I.  K.  of 
&c.  such  sum  and  sums  of  money  as  shall  be  due  and  owing  to 
each  of  them  under  and  by  virtue  of  certain  mortgages  upon 
the  hnbefe  mentd  freehd  preses  exted  by  the  sd  (Z).)  to  each  of 
them  the  sd  E.  F.  G.  H.  and  I.  K.  resply  and  from  and  after 
full  paymt  thof  then  wpon  trust  out  of  the  same  mos  and  preses 
after  deducting  and  retaining  all  costs  chas  and  exps  which  he 
or  they  or  any  of  them  shall  sustain  expend  or  be  put  unto  in 
and  about  the  exon  of  the  sd  trusts  to  pay  and  apply  the  residue 
to  and  amongst  themselves  and  all  or.  the  crs  of  the  sd  (-D.) 
who  shall  make  due  proof  of  their  debts  if  required  and  shall 
on  or  before  the  day  apptd  for  that  purpe  (of  which  notice  shall 
be  given  by  advertisement  in  the  London  Gazette  and  in 
newspapers)  agree  to  accept  the  same  in  full  of  their  respive 
debts  and  give  a  rect  in  full  for  the  same  accordingly  And  in 
case  there  shall  chance  to  be  any  ultimate  residue  or  surplus  of 
such  money  Then  in  trust  to  pay  the  same  to  the  sd  (Z).)  his 
exs  ads  or  ass  or  such  psn  or  psns  as  he  or  they  shall  appt  And 
the  sd  {D.)  for  himself  &:c.  {covenants  for  title,  see  Conveyance 
in  Trust  for  Creditors,  No.  CCCXLIX.)  In  witness  &c.  see 
antSj  No.  XLVI. 
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No.  CCCLIV.  No.  cccLiv. 

.      .  T-T/T'  /•        T~»    I  /  7  mi  -Assignment  by 

Assignment  of  the  Ijffects  of  a  Debtor  [not  being  a  Trader)      one  not  a  Trader 
in  Trust  to  pay  his  Debts.  to  pay  Debts. 

Obs.  As  to  the  validity  of  a  deed  of  this  kind,  see  Pref.  sect.  9 ; 
and  as  to  the  stamp,  see  sect.  11. 

This  Indre  made  &c.  see  ante,  No.  XLVI.  Betn  (Z>.)  of  &c. 
esq.  of  the  one  pt  and  {T.)  of  &:c.  of  the  or.  pt  Whas  {recite 
debts  as  mentd  in  fast  schedule,  see  former  precedents)  Now  this 
Indre  witnesseth  That  in  order  to  secure  the  paymt  of  the  sd 
sevl  and  respive  debts  so  due  and  owing  from  him  the  sd  {D.) 
to  his  sevl  crs  and  in  conson  of  55.  &:c.  He  the  sd  (Z).)  Hath 
bargained  sold  assd  transferred  and  set  over  and  by  these  prests 
Doth  Sec.  unto  the  sd  (T.)  all  and  evy  the  sevl  and  respive  sum 
and  sums  of  money  arrears  of  rent  and  money  due  and  owing 
to  the  sd  (D.)  on  acct  of  salary  or  on  any  or.  acct  whatsr  parlarly 
mentd  in  the  second  schedule  hereunto  annexed  and  all  prfts 
bent  advantage  costs  and  chas  arising  and  to  be  recovered  for 
or  on  acct  of  the  sd  sevl  debts  sum  and  sums  of  money  arrears 
of  rent  salary  and  or.  things  and  all  the  este  &c.  of  him  the  sd 
(D.)  in  to  and  out  of  the  same  and  evy  pt  and  pel  thof  To  Have 
Hold  take  and  rece  the  sd  sevl  debts  sum  or  sums  of  money 
an-ears  of  rent  and  salary  and  or.  things  hby  bargained  sold  and 
assd  or  intended  so  to  be  and  evy  pt  and  pel  thof  unto  the  sd 
( T.)  or  the  survors  and  survor  of  them  or  the  exs  ads  or  ass  of 
such  survor  In  Trust  and  to  and  for  the  sevl  uses  and  purps 
following  that  is  to  say  That  they  the  sd  (T.)  or  the  survors,  &c. 
do  immly  after  the  exon  of  these  prests  by  their  letter  of  atty 
under  their  hands  and  seals  authorize  and  empower  W.  T.  of  &:c. 
and  S.  A.  of  &c.  or  any  or.  psn  or  psns  as  the  sd  (D.)  shall  from 
time  to  time  make  choice  of  and  direct  to  get  in  and  rece  of  and 
from  the  sevl  tenants  and  or.  psn  and  psns  whose  names  and 
sums  are  mentd  and  expssd  in  the  sd  second  schedule  hereunto 
annexed  all  and  evy  the  arrears  of  rent  and  salary  and  or.  sum 
and  sums  of  money  now  due  and  owing  to  the  sd  (D.)  And  that 
the  sd  W.  T.  and  S.  A.  do  immly  on  rect  thof  or  of  any  pt  or 
pel  thof  pay  the  same  into  the  hands  of  A.  B.  and  C.  D.  of 
&c.  bankers  in  the  names  and  for  and  on  acct  of  the  sd  (T.) 
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No.  CCCLIV.  And  upon  this  fiirr  trust  and  confidence  that  they  the  sd  {T.) 
ouTnot^Tmder  ^^^  ^^^  sui'vors  kc.  do  pay  the  same  unto  the  sevl  psns  and  on 
to  pay  Debts.  i\^q  ggyl  accts  and  in  manner  and  form  hnaftr  mentd  of  and 
Annual  allow-  concerning  the  same  that  is  to  say  That  they  do  pay  the  sum  of 
d°bt  r"  ^        ^*^  *^^  ^^  i^-)  himself  for  one  quarter  of  the  annual  paymt 

of  £  which  he  hath  set  apart  and  reserved  for  himself  for  his 
subsistence  until  the  day  of         next  ensuing  out  of  the  sd 

arrears  and  also  out  of  the  growing  prfts  of  his  real  and  personal 
este  hby  assd  And  also  that  they  do  pay  to  the  sd  (Z>.)  the 
furr  sum  of  £  or.  pt  thof  for  another  quarter  of  the  sd  sum 

of  £         so  reserved  as  afd  from  the         day  of        to  the 
day  of        next   And  also  the  further  sum  of  £         for  another 
quarter  of  (fcc.  from  the  day  of  to  the  day  of 

next  And  also  the  further  sum  of  £  for  anor  quarter  of  the 
the  sum  of  £  from  the  day  of  which  shall  be  in 
the  yr  if  he  shall  so  desire   And  from  and  immly  after 

To  pay  creditor,  paymt  of  the  sd  four  sevl  sums  of  £  to  the  sd  (Z).)  Then 

upon  this  furr  Trust  and  confidence  that  they  the  sd  ( T.)  and 
the  survors  &c.  do  pay  the  remr  of  such  sums  of  money  as  shall 
be  gotten  in  and  reed  by  them  or  their  order  out  of  or  on  acct 
of  the  preses  hby  assd  or  any  pt  or  pel  thof  unto  and  amongst 
the  sevl  crs  of  the  sd  (Z>.)  whose  names  are  mentd  and  set  forth 
in  the  sd  second  schedule  hereunto  annexed  in  such  manner  and 
form  as  the  sd  (D.)  by  and  with  the  approbation  of  the  sd  (T) 
testified  by  their  or  one  of  them  signing  such  orders  of  the  sd 
(Z).)  shall  from  time  to  time  direct  them  under  his  hand  so  to 
do  until  all  the  sd  crs  are  fully  pd  and  satisfied  their  respive 
debts  and  such  chas  as  the  sd  [T.)  and  the  sd  W.  T.  and  S.  A. 
or  any  or.  psn  or  psns  that  shall  be  employed  under  them  shall 
have  necessarily  been  at  or  put  unto  in  and  about  the  exon  of 
Power  of  at-  the  present  trust  are  also  fully  pd  and  discharged  Ayid  then  in 
toiney.  Trust  and  to  and  for  the  use  and  bent  of  the  sd  (D.)  his  exs 

ads  and  ass  and  to  and  for  no  or.  use  intent  or  purpe  whatsr 
And  for  the  better  enabling  the  sd  (T.)  or  such  or.  psn  or  psns 
as  shall  be  employed  by  them  to  recover  and  rece  the  sd  debts 
and  sum  and  sums  of  money  arrears  of  rent  and  salary  and  all 
or.  the  preses  hby  assd  he  the  sd  (Z).)  Hath  constituted  and  by 
these  prests  Doth  &c.  the  sd  ( T.)  and  the  survors  &c.  his  true 
and  Iful  atties  irrevocable  for  him  and  in  his  name  but  to  and 
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for  the  proper  use  and  behoof  of  the  sd  ( T.)  and  the  survors  &c.  No.  CCCLIV. 

P-.  IT  IP  1  ii  J     Assignment  by 

in  trust  as  aid  to  ask  demand  sue  lor  recover  and  rece  the  sd  one  not  a  Trader 

hby  assd  preses  and  evy  pt  and  pel  thof  and  on  rect  thof  or  of    '"  ^"^ ^' . 

any  pt  or  pel  thof  to  give  any  rects  acquittances  reles  or  or. 
dischas  as  the  case  shall  require  and  also  to  compound  arbitrate 
agree  settle  commence  or  defend  actions  or  suits  conclude  de- 
termine and  generally  to  make  do  and  exte  all  and  evy  or.  act 
matter  or  thing  whatsr  in  and  about  the  preses  w^hich  shall  be 
requisite  and  needful  to  be  made  or  done  as  fully  and  amply  in 
evy  respect  as  the  sd  (-D.)  might  or  could  do  if  he  were  person- 
ally present  and  also  to  authorize  constitute  and  appt  one  or 
more  atty  or  atties  under  them  And  the  sd  (Z).)  doth  hby  ratify 
and  confirm  all  and  whatsr  the  sd  (T.)  shall  Ifully  do  or  cause 
to  be  done  in  and  about  the  preses  by  virtue  of  these  prests 
And  the  sd  {D.)  for  himself  his  exs  and  ads  doth  hby  covt  &c.  Covenants  from 
with  and  to  the  sd  (  T.)  and  the  survors  &c.  in  manner  following 
that  is  to  say  that  he  the  sd  (-D.)  his  exs  ads  or  ass  or  any  of 
them  shall  not  nor  will  at  any  time  or  times  hraftr  take  rece  rele 
or  discharge  the  sd  debts  or  or.  the  preses  hby  assd  or  any  of 
them  or  any  pt  or  pel  thof  witht  the  consent  in  writing  of  the 
sd  ( T.)  first  had  and  obtained  for  that  purpe  and  that  he  the  sd 
(Z).)  shall  and  will  at  all  times  at  the  request  of  the  sd  ( T.)  but 
at  the  costs  and  chas  in  the  law  of  the  sd  (Z).)  his  exs  or  ads 
make  do  exte  and  suffer  or  cause  to  be  made  done  exted  and 
suffered  all  and  evy  such  furr  and  or.  acts  deeds  assnmts  and 
assurs  in  the  law  whatsr  for  the  better  and  more  satisfactorily 
assurg  the  sd  hby  assd  debts  and  or.  the  preses  unto  the  sd  ( T.) 
and  the  survors    And  for  the  enabling  them  to  recover  and  rece 
the  same  in  trust  as  afd     And  furr  that  the  sd  {D.)  shall  and  indemnity  to 
will  from  time  to  time  and  at  all  times  hraftr  well  and  suffi-  t"^"^'^^^* 
ciently  save  defend  keep  harmless  and  indemnified  them  the  sd 
(  T.)  and  the  survors  &c.  their  and  each  of  their  goods  and  chat- 
tels Ids  and  tents  of  from  and  agst  all  costs  losses  and  dams 
which  they  or  either  of  them  shall  or  may  suffer  sustain  or  be 
put  unto  for  and  by  reason  or  means  of  their  or  either  of  their 
acting  in  the  sd  trusts  or  intermeddling  in  any  of  the  matters 
and  things  in  or  about  the  exon  thof  according  to  the  directions 
afd    And  it  is  hby  decld  and  agrd  that  the  sd  (T.)  and  the  Not  to  be  aa- 
survors  &c.  shall  not  be  answe  for  the  acts  or  deeds  of  the  or.  each  other. 
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No.  CCCLIV.  of  them  or  for  the  acts  and  deeds  of  the  sd  W.  T.  and  S.  A.  or 
one^u'tTrrader  ^ny  or.  psn  or  psns  who  shall  be  employed  by  the  sd  ( 7".)  or  for 
to  pay  Debts,  ^^y.  g^j^  ^j.  gumg  of  money  whatsr  which  are  directed  to  be  reed 
and  pd  by  virtue  of  these  prests  but  what  shall  actually  come  to 
the  hands  of  them  the  sd  ( T.)  and  be  actually  received  by  them 
their  joining  in  orders  and  rects  (a)  for  the  same  notwithstanding 
And  that  it  shall  and  may  be  Iful  to  and  for  the  sd  {T.)  and  the 
survors  &c.  to  deduct  all  and  evy  such  costs  and  charges  as  they 
shall  have  been  at  or  put  unto  or  have  incurred  in  or  about  the 
exon  of  this  present  trust  out  of  the  mos  which  shall  have  been 
gotten  in  by  force  hereof  before  they  shall  be  compelled  to  re- 
assign the  sd  bargained  and  assd  preses  or  such  pt  thof  as  shall 
not  have  been  disposed  of  by  force  hereof  In  witness  8cc.  see 
ante,  No.  XLVI. 


To  reimburse 
themselves. 
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Assignment  to 
Two  Creditors. 
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Assignment  of  Personal  Estate  to  two  Creditors  upon  Trust  to 
sell  for  their  Benefit. 

This  Indre  made  &c.  Betn  {debtor)  of  &c.  of  the  one  pt  A,  B. 
of  &c,  and  C.  D.  of  &;c.  two  creditors  of  the  sd  {D.)  of  the  or.  pt 

Recital  of  debts.  Whas  the  sd  {D.)  is  justly  indebted  to  the  sd  A.  B.  in  the  sum 
of  £  lent  and  advanced  to  him  by  the  sd  A.  B.  and  unto  the 
sd  C.  D.  in  the  principal  sum  of  £  togr  with  an  arrear  of  int 
upon  each  of  the  sevl  sums  And  whas  for  the  purpe  of  repaying 
to  the  utmost  of  his  ability  the  sd  sevl  sums  of  £  and  £ 
togr  with  all  arrears  of  int  resply  the  sd  {D.)  hath  agrd  to  make 
an  assnmnt  of  all  his  este  and  effects  in  manner  hnaftr  expssd 

Testatum.  Now  &c.  that  for  the  purpose  of  raising  money  to  pay  off  and 

dischge  the  sd  sevl  principal  sums  of  £  and  £  &c.  so  due 
and  owing  from  the  sd  {D.)  to  the  sd  A.  B.  and  C.  D.  togr  with 
all  arrears  of  int  now  due  and  owing  from  the  same  resply  and 
in  conson  of  the  sum  of  5s.  of  &c.  to  the  sd  {D.)  in  hand  pd  by 
the  sd  A.  B.  and  C.  D.  the  rect  &c.  He  the  sd  (Z).)  hath  bargd 
sold  and  assd  transferred  and  set  over  and  by  &:c.  unto  the  sd 
A.  B.  and  C.  D.  All  and  singr  his  the  sd  {D.'s)  household  and 

(a)  As  to  this  clause,  see  No.  CCCXLIX.  Pref.  sect.  5,  Conveyances  in 
Trust  for  Creditors. 
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or.  goods  furniture  cattle  farming-stock  chattels  debts  and  psnl    No.  CCCLV. 
este  and  effects  of  eveiy  description  now  standing  or  being  in  or    rufSlt 

about  the  dwelling-house  and  Ids  situate  at         and  now  or  late  

in  the  occupation  of  the  sd  {D.)  And  all  the  este  &c.  both  at  law 
and  in  equity  of  him  the  sd  {D.)  therein  or  thereto  To  Have  Habendum.      • 
receive  and  take  the  sd  goods  farming  stock  chattels  and  psnl 
este  and  effects  and  all  and  singr  or.  the  preses  hby  assigned  or 
intended  so  to  be  from  henceforth  unto  the  sd  A.  B.  and  C.  D. 
their  exs  ads  and  ass  absolutely  Upon  the  Trust  nevss  and  to  and  Upon  trust. 
for  the  intents  and  purps  hnaftr  mentd  that  is  to  say  Upon  Trust 
that  they  the  sd  A.  B.  and  C.  D.  do  and  shall  forthwith  witht 
any  further  interposition  or  assent  of  the  sd  (Z>.)  by  public  auc- 
tion or  private  contract  make  sale  and  absolutely  dispose  of  all  To  make  sale. 
and  singr  the  goods  chattels  and  preses  hnbefe  mentd  and  in- 
tended to  be  hby  assd  in  such  manner  as  the  sd  A.  B.  and  C.  D. 
think  proper  and  for  the  best  price  or  prices  that  can  be  reasbly 
obtained  for  the  same  And  upon  this  furr  Trust  by  and  out  of  Xopay  ex- 
the  mos  to  arise  by  the  sd  sale  to  reimburse  themselves  and  all  P^°'^^'- 
psns  employed  by  them  all  the  exps  as  well  of  preparing  and 
exting  these  prests  as  all  or.  consequent  and  incidental  exps 
relating  to  the  trust  hnbefe  mentd  And  in  the  next  place  to  pay  xo  discharge 
off  and  discharge  first  the  sd  principal  sum  of  £         and  all  int  ^^''*'- 
thof  so  due  and  owing  to  the  sd  A.  B.  And  then  the  sd  principal 
sum  of  £         and  all  int  thof  resply  due  and  owing  to  the  sd 
C.  D.  as  afd  And  lastly  upon  Trust  to  pay  the  residue  or  surplus  Xo  pay  surplus. 
(if  any)  of  the  mos  to  arise  by  the  sd  sale  unto  the  sd  {D.)  his 
exs  ads  or  ass  or  to  whom  he  or  they  may  direct  or  appt  And 
for  the  better  enabhng  the  sd  A.  B.  and  C.  D.  to  recover  and 
rece  the  sd  goods  &c.  he  the  sd  {D.)  Hath  made  &c.  {Power  of 
Attorney,  see  ante,  No.  CLIII.) 


END  OF  VOL.  I. 
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LONDON: 

PniNTED  BY  C.  ROWORTH  AND  SONS, 
BELL  YARD,  TEMPLE  BAR. 


0 


BINDING  SECT.      NQV  8     19745 


o 

to 

^  bdoo 


03    f^\ 


-P; 

0); 
<d: 

Oi 
0): 

Cm! 
Oil 


